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CASES  ADJUDGED 

IH  THB 

SUPREME  COURT  OF  THE  UNITED  STATES, 

OOTOBEB  TERM,  1900. 


DE  LIMA  V.  BIDWELL 

XSBOB  TO  THB   OIKOUIT    OOUBT  OF  THB    UKITED    8TATB8    VOB   THB 

SOUTHBBN  DISTKIOT  OF  NBW  YORK. 

No.«M.    ArgiMd  Jai»unr8,9, 10,11, 1901.— I>6otdedMA7  87,1901. 

"Bf  tlie  Customi  AdministratiTe  Act  of  1890  ftn  Appeal  is  given  from  the  de- 
cision of  the  collector  ''m  to  the  rate  and  amount  of  the  duties  charge- 
able npon  imported  merchandise,^*  to  the  Board  of  General  Appraisers, 
who  are  authorised  to  decide  **  as  to  the  construction  of  the  law  and  the 
facts  respecting  the  classification  of  such  merchandise;  and  the  rate  of 
duties  imposed  thereon  under  such  classification;'*  but  where  the  mer- 
chandise Is  alleged  not  to  have  been  imported  at  all,  but  to  have  been 
brought  from  one  domestic  port  to  another,  the  Board  of  General  Ap- 
praisers has  no  Jurisdiction  of  the  case,  and  an  action  for  money  had  and 
received  will  lie  against  the  collector  to  recover  baclc  duties  assessed  by 
him  upon  such  property,  and  paid  under  protest. 

With  the  ratification  of  the  treaty  of  peace  between  the  United  States  and 
Spain,  April  11,  1890,  the  island  of  Porto  Rico  ceased  to  be  a  "  foreign 
country  *'  within  the  meaning  of  the  tariff  laws. 

Whatever  effect  be  given  to  the  act  of  March  24, 1900,  applying  for  the  ben- 
efit of  Porto  Bico  the  duties  received  on  importations  from  that  island 
after  the  evacuation  by  the  Spanish  forces,  it  has  no  application  to  aa  ao* 
tion  brought  before  the  act  was  passed. 

This  was  an  action  originally  instituted  in  the  Supreme  Court 
of  the  State  of  New  York  by  the  firm  of  D.  A.  De  Lima  &  Co. 
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Statement  of  the  Case. 

against  the  ooUeotor  of  the  port  of  New  York,  to  recover  back 
duties  alleged  to  have  been  illegally  exacted  and  paid  nnder  pro- 
test, upon  certain  importations  of  sugar  from  San  Juan  in  the 
island  of  Porto  Bico,  during  the  autumn  of  1899,  and  subsequent 
to  the  cession  of  the  island  to  the  United  States. 

Upon  the  petition  of  the  collector,  and  pursuant  to  Bev.  Stat, 
sec.  643,  the  case  was  removed  by  certiorari  to  the  Circuit  Court 
of  the  United  States,  in  which  the  defendant  appeared  and  de- 
murred to  the  complaint  upon  the  ground  that  it  did  not  state 
a  cause  of  action,  and  also  that  the  court  had  no  jurisdiction  of 
the  case.  The  demurrer  was  sustained  upon  both  grounds,  and 
the  action  dismissed.    Hence  this  writ  of  error. 

In  this  and  the  following  cases,  which  may  be  collectively 
designated  as  the  ^^  Insular  Tariff  Cases,"  the  dates  here  given 
become  material : 

In  July,  1898,  Porto  Bico  was  invaded  by  the  military  forces 
of  the  United  States  under  General  Miles. 

On  August  12,  1898,  during  the  progress  of  the  campaign, 
a  protocol  was  entered  into  between  the  Secretary  of  State  and 
the  French  Ambassador  on  the  part  of  Spain,  providing  for  a 
suspension  of  hostilities,  the  cession  of  the  island  and  the  con- 
clusion of  a  treaty  of  peace.    80  Stat.  1742. 

On  October  18,  Porto  Bico  was  evacuated  by  the  Spanish 
forces. 

On  December  10, 1898,  snch  treaty  was  signed  at  Paris,  (un- 
der which  Spain  ceded  to  the  United  States  the  island  of  Porto 
Bico,)  was  ratified  by  the  President  and  Senate,  February  6, 1899, 
and  by  the  Queen  Begent  of  Spain,  March  19,  1899.  30  Stat. 
1764. 

On  March  2, 1899,  an  act  was  passed  making  an  appropriation 
to  carry  out  the  obligations  of  the  treaty. 

On  April  11, 1899,  the  ratifications  were  exchanged,  and  the 
treaty  proclaimed  at  Washington. 

On  April  12, 1900,  an  act  was  passed,  commonly  called  the 
Foraker  Act,  to  provide  temporary  revennes  and  a  civil  govern- 
ment for  Porto  Bico,  which  took  effect  May  1,  1900. 

This  case  was  argued  with  ,No.  607,  Downes  v.  Bidwell} 
No.  501,  DooUy  v.  United  States ;  No.  602,  DooUy  v.  United 
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States;  No.  609,  Armstrong  v.  United  States.  The  brie&  and 
the  argaments  were  reported  at  length  in  a  book  entitled  ^^  The 
Insular  Oases,"  compiled  and  published  parsoant  to  a  resolution 
of  the  House  of  Representatiyes  passed  in  the  Seoond  Session 
of  the  66th  Congress,  and  containing  both  the  briefs  of  counsel 
and  their  oral  arguments.  They  amounted  to  1075  pages.  Of 
course  it  is  impossible  to  reproduce  all  here,  even  if  it  were  de- 
sirable. 

■ 

Mr.  Frederick  B.  Gaudert^  Jr.^  for  plaintiff  in  error.  Mr. 
Charles  Frederick  Adams  and  Mr.  Paul  FMer  were  on  his 
brief. 


The  questions  of  law  involved  are :  Firsts  whether  the 
circuit  court ''  had  jurisdiction  of  the  cause  of  action  alleged  in 
the  complaint  against  the  defendant."  Second,  whether  "  the 
complaint  states  facts  sufficient  to  constitute  a  cause  of  action 
against  the  defendant" 

1 .  The  questions  are  raised  under  the  following  circumstances : 
^^  On  or  about  the  6th  day  of  November,  1899,  the  defendant" 
(being  at  the  time' "  the  duly  appointed  and  commissioned  col- 
lector of  customs  of  the  United  States  at  the  port  of  New  York, 
in  the  actual  and  unrestricted  exercise  of  his  functions  as  such 
collector,  and  fully  vested  with  all  the  powers  and  authority  of 
his  said  office  ")  ^'  did  under  color  of  his  said  office  and  through 
the  .  .  .  exerdse  of  the  powers  and  authority  in  him  vestod 
for  the  purposes  of  the  performance  of  his  duties  as  such  col- 
lector, .  .  .  demand  and  by  duress  of  goods  collect  from 
thQ  plaintiffs'  said  firm  of  D.  A.  De  lima  &  Co.,  as  alleged  du- 
ties upon  certain  sugars,  the  product  of  the  island  of  Puerto 
Bico,  consigned  to  (said)  plaintiffs  at  the  port  of  New  York,  and 
brought  thither  from  the  port  of  San  Juan  in  the  said  island 
during  the  month  of  July,  1899,  by  steamer  Salamanca  (the  said 
sugars  being  those  mentioned  and  described  in  warehouse  entry 
No.  117,587,  bond  No.  1224,  liquidated  September  11, 1899),  the 
sum  of  two  thousand  four  hundred  and  fifty  dollars  and  fifty-eight 
cents  ($2450.58),  which  sum  the  plaintiffs  were  .  .  .  against 
their  will  and  in  spite  of  their  formal  protest  duly  made,  ccnn- 


4  OCTOBER  TERM,  1900. 

Aignment  for  Plaintiffs  in  Error* 

pelted  to  pay,  and  did  pay,  in  order  to  obtain  possession  of  the 
said  sugars,  ....  which  the  said  defendant,  enabled  so  to 
do  by  the  power  and  authority  of  his  said  office,  had  detained, 
was  detaining,  and  threatened  to  continue  to  detain  from  them, 
exacting  as  a  condition  to  the  delivery  thereof  such  payment  of 
said  alleged  duties.     .     .     . 

'^  .  .  On  or  about  the  14th  day  of  September,  1899,  the 
defendant,  being  such  collector  as  aforesaid,  did,  under  color  of 
his  said  otiice,  and  through  the  .  .  .  exercise  of  the  powers 
and  authority  in  him  vested  for  the  purposes  of  the  performance 
of  his  duties  as  such  collector,  .  .  .  demand  and  by  duress 
of  goods  collect  from  the  plaintiffs'  said  firm  of  D.  A.  De  Lima 
&  Co.,  as  alleged  duties  upon  certain  sugars,  the  product  of  the 
island  of  Puerto  Rico,  consigned  to  the  plaintiffs  at  the  port  of 
New  York,  and  brought  thither  from  the  port  of  San  Juan  in 
the  said  island  during  the  month  of  June,  1899,  by  steamer 
Eodyn  (the  said  sugars  being  those  mentioned  and  described  in 
consumption  entry  No.  95,684,  liquidated  Sept.  11, 1899),  the  sum 
of  Ave  thousand  four  hundred  and  fifty-two  dollars  and  sixty- 
one  cents  ($5,462.61),  which  sum  (the)  plaintiffs  were  •  .  . 
against  their  will  and  in  spite  of  their  formal  protest  duly  made, 
compelled  to  pay,  and  did  pay,  in  order  to  obtain  possession  of 
said  sugars,  .  .  .  which  the  said  defendant,  enabled  so  to  do 
by  the  power  and  authority  of  his  said  office,  had  detained,  was 
detaining,  and  threatened  to  continue  to  detain  from  them,  exact* 
ingas  a  condition  to  the  delivery  thereof  such  payment  of  such 
alleged  duties.    .    .    . 

" .  .  .  On  or  about  the  1st  day  of  September,  1899,  the 
defendant  being  such  collector  as  aforesaid,  did,  under  color  of 
his  said  office  and  through  the  .  .  .  exercise  of  the  powers 
and  authority  in  him  vested  for  the  purpose  of  the  performance 
of  his  duties  as  such  collector  .  .  .  demand  and  by  duress 
of  goods  collect  from  the  plaintiffs'  said  firm  of  D.  A.  De  Lima 
&  Co.,  as  alleged  duties  upon  certain  sugars,  the  product  of  the 
island  of  Puerto  Kico,  consigned  to  (the)  plaintiffs  at  the  port  of 
New  York,  and  brought  thither  from  the  port  of  San  Juan,  in 

the  said  island,  during  the  month  of ,  1899,  by  steamer 

Catania  (the  said  sugars  being  those  mentioned  and  described 
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in  consumption  entry  No.  89,819,  liquidated  September  1st, 
1899),  the  sum  of  five  thousand  two  hundred  and  forty-two  dol- 
lars and  seventeen  cents  ($5242.17),  which  sum  (the)  plaintiffs 
were  .  .  .  against  their  will  and  in  spite  of  t&eir  formal 
protest  duly  made,  compelled  to  pay,  and  did  pay,  in  order  to 
obtain  possession  of  their  said  sugars,  .  .  .  which  the  said 
defendant,  enabled  so  to  do  by  the  power  and  authority  of  his 
said  ofBce,  had  detained,  was  detaining,  and  threatened  to  con- 
tinue to  detain  from  them,  exacting  as  a  condition  to  the  delivery 
thereof,  such  payment  of  such  alleged  duties.  .  .  ."  (Facts 
stated  in  the  complaint  and  admitted  by  the  demurrer,  Becord 
pp.  3,  4  and  5.) 

Having  thus,  under  protest,  paid  the  said  alleged  duties  ex- 
acted from  them  as  a  condition  to  the  delivery  to  them  of  the 
sugars  in  question,  the  plaintiffs  in  error  brought  this  suit  to 
recover  back  the  same,  in  the  Supreme  Court  of  the  State  of 
New  York. 

By  writ  of  certiorari^  dated  March  22,  1900,  and  sued  out 
by  the  defendant  Bid  well,  through  Henry  L.  Burnett,  Esq., 
United  States*  attorney,  acting  as  attorney  for  said  defendant, 
the  said  suit  was  removed  into  the  said  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  in  the 
Second  Circuit. 

Thereupon  the  said  United  States  attorney,  acting  as  attor- 
ney for  said  defendant,  interposed  a  demurrer  to  the  complaint 
upon  the  following  grounds : 

"  ^irst.  Upon  the  ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  the  defendant. 

'^  Second.  Upon  the  ground  that  this  court  has  no  jurisdiction 
of  the  cause  of  action  alleged  in  said  complaint  against  said 
defendant." 

By  its  decree,  filed  October  17, 1900,  the  said  Circuit  Court 
^^  ordered,  adjudged,  and  decreed  that  the  said  demurrer  .  .  . 
be  sustained,  both  on  the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action  against  the 
defendant,  and  on  the  further  ground  that  this  court  has  no 
jurisdiction  of  the  cause  of  action  alleged  in  the  complaint 
against  the  defendant;"  and  on  the  same  day  judgment  was 
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signed  and  filed,  '*  that  the  complaint  be  dismisfied "  with 
ooats. 

To  review  the  said  judgment  this  writ  of  error  has  been 
brought 

I.  It  is  not  true  ^^  that  (the)  court  has  no  jurisdiction  of  the 
cause  of  action  alleged  in  said  complaint  against  (the)  defend- 
ant." The  action  being  one  against  a  Federal  official  for  acts 
done  by  color  of  his  office,  and  the  remedy  provided  by  the 
customs  administrative  act  not  being  available  (inasmuch  as  the 
plaintiflF  does  not  '*  concede  that  the  [sugar]  is  imported  mer« 
chandise  " ),  the  jurisdiction  of  the  court  to  entertain  this  action 
is  entirely  beyond  question. 

II.  It  is  not  true  that  the  complaint  ^^  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action : '' 

1.  Puerto  Rico  was  not,  in  June  or  September,  1899,  a  ^'  for- 
eign country  "  within  the  meaning  of  that  term  as  used  in  the 
tarifiF  act  of  1897  (under  authority  of  which,  and  of  which  alone, 
the  defendant  claimed  the  right  to  collect  as  duties  the  sums 
mentioned  in  the  complaint). 

2.  Even  if — ^in  denial  of  the  foregoing  oontention — ^the  tariff 
act  of  1897  had  to  be  construed  as  in  fact  purporting  to  author- 
ize the  collection  of  duties  on  goods  brought  from  Puerto  Rico 
into  New  York  in  June  or  September,  1899,  then,  in  that  aspect 
of  it,  and  to  that  extent,  the  act  in  question  must  be  held  un- 
constitutional and  ineflFectual  to  justify  the  exaction  complained 
of  in  this  case. 

a.  Congress  cannot  *4ay  and  collect"  any  '^duties"  save 
such  as  are  ^^ uniform  throughout  the  United  States;" 

b.  *^  Duties  "  collectible  ^^  on  goods  brought  from  Puerto  Rico 
into  New  York  in  June  or  September,  1899,"  would  have  been 
duties  not  ^^  uniform  throughout  the  United  States,"  Puerto 
Rico  having  been,  ever  since  the  ratification  of  the  treaty  with 
Spain  (antedating  the  period  in  question),  a  part  of  ^^  the  United 
States : " 

(1)  Treaties  "  ceding "  territory  to  the  United  States  make 
the  territory  so  "  ceded "  a  part  of  the  United  States  within 
the  meaning  of  the  provision  of  the  Constitution  as  to  the  uni- 
formity of  duties  throughout  the  United  States, 
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(3)  The  treaty  with  Spain  '<  ceded  "  Paerto  Rico  to  the  Uni- 
ted States  as  of  the  date  when  such  treaty  became  eflFective  (a 
date  antedating  the  period  here  in  question).  There  was  noth- 
ing to  postpone  or  suspend  the  operation  of  the  treaty  as  a  pres- 
ent cession  of  the  island,  in  the  circumstance— the  only  one 
which  has  been  suggested  to  that  effect — that  it  (the  treaty) 
provides  that  the  Congress  shall  determine  the  civil  rights  and 
political  status  of  the  native  inhabitants  of  the  ceded  islands 
and  that  the  Spanish-born  inhabitants  may  have  one  year  in 
which  to  choose  whether  to  preserve  or  abandon  their  alle- 
giance to  Spain. 

It  is  not  true  ^^  that  the  court  has  no  jurisdiction  of  the  cause 
of  action  alleged  in  said  Complaint  against  (the)  defendant." 
The  action  being  one  against  a  Federal  official  for  acts  done  by 
color  of  his  office,  and  the  remedy  provided  by  the  customs 
administrative  act  not  being  available  (inaismuch  as  plaintiff 
does  not  '^  concede  that  the  sugar  is  imported  merohandise  "), 
the  jurisdiction  of  the  court  to  entertain  this  action  is  entirely 
beyond  question. 

The  defendant's  claim  (in  his  '^second  ground"  of  demurrer) 
that  the  court  has  no  jurisdiction  of  this  action,  is  based,  as 
appears  by  his  brief  in  the  court  below,  on  the  view  *^  that  the 
entire  and  only  existing  remedy  for  all  claimants  for  duties 
alleged  to  be  illegally  exacted  is  to  be  found  in  the  customs 
administrative  act  of  June  10,  1890,  which  has  provided  for 
a  new  course  of  procedure  on  behalf  of  such  claimants,  re- 
pealed the  preexisting  rights  of  action  in  such  cases,  and  re- 
lieved the  collector  from  liability  for  his  decisions  or  actions  as 
to  customs  duties." 

In  other  words,  the  argument  is  that  "  the  act  of  1890  "  on 
the  one  hand  provided  a  "  remedy "  (distinct  from  an  action, 
such  as  the  present  one,  against  the  collector),  of  which  special 
remedy  the  plaintiffs  here  might  have  availed  themselves  to 
secure  a  decision  of  the  issue  they  have  sought  to  present  in 
this  suit ;  while  on  the  other  hand,  the  said  act  in  effect  pre- 
viented  the  valid  bringing  of  such  an  action  as  the  present  by 
repealing  (in  sec.  29)  "  sections  2931  and  3011 "  of  the  Revised 
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Statutes  (^^  providing  for  an  exduedYe  statutory  right  of  ac- 
tion^'), and  expressly  (in  sec.  25)  '^  relieving  the  collector  from 
liability,"  etc. 

To  the  contrary  of  this,  we  respectfully  submit : 

Mrst.  That  the  "remedy"  and  the  "procedure"  provided 
by  the  customs  administrative  act  of  June  10, 1890,  have  no 
application  whatever  to,  and  are  not  available  in,  cases  which 
(like  the  present  one)  are  not  "  customs  "  cases  at  ail  (the  mer- 
chandise not  having  been  "  imported  ") ;  and. 

Second.  That  the  act  of  1890  has  not  prevented  the  valid 
bringing  of  such  an  action  as  the  present,  in  a  case  such  as  that 
set  up  by  the  complaint  herein,  by  its  repeal  of  sections  2981 
and  3011  of  the  Revised  Statutes  and  its  provision  that  col- 
lectors should  not  be  liable  for  or  on  account  of  any  of  the  mat- 
ters mentioned  in  that  connection  in  section  25  of  the  act 

I.  That  the  "  remedy "  and  the  procedure  provided  by  the 
customs  administrative  act  of  1890  are  not  available  in  cases 
which  (like  the  present  one)  are  not  "  customs  "  cases  at  all,  has 
been  distinctly  l9id  down  by  this  court  in  its  unanimous  opinion 
in  the  Fassett  case,  as  the  following  quotations  show : 

"  It  is  contended  on  behalf  of  Fassett  that  when  he,  as  col- 
lector, took  possession  of  the  yacht  and  decided  that  she  was  du- 
tiable, the  only  remedy  open  to  her  owner  was  to  pay  under 
protest  the  duties  assessed  upon  her,  and  in  that  way  secure 
possession  of  her,  with  the  right  thereafter,  as  provided  in  sec- 
tions 14  and  15  of  the  customs  administrative  act,  of  June  10th, 
1890,  26  Stat.  131, 137, 138,  to  obtain  a  refund  of  those  duties 
by  taking  an  appeal  from  the  decision  of  the  collector  to  the 
Board  of  General  Appraisers,  and  appealing,  if  necessary,  from 
that  board  to  the  Circuit  Court  of  the  United  States." 

"  The  idea  embodied  in  the  libel  is,  that  if  the  yacht  was  not 
an  imported  article,  the  act  of  the  collector  in  forcibly  taking 
possession  of  her  was  tortioui^,.  and,  as  that  act  was  committed 
on  the  navigable  waters  of  the  United  States,  the  District  Court, 
as  a  court  of  admiralty,  had  jurisdiction,  in  a  cause  of  possession, 
to  compel  the  restitution  of  her.  The  libel  presents  for  the 
determination  of  the  District  Court,  as  the  subject-matter  of  the 
suit,  the  question  whether  the  yacht  is  an  imported  article, 
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within  the  meaning  of  the  costoms  revenue  l)|ws."  p.  483. 
^'  The  libellant  had  no  other  remedy  than  the  filing  of  this  libeL 
He  has  none  onder  the  onstoms  administrative  act,  of  June,  1890. 
By  §  14  of  that  act)  the  decision  of  the  collector  as  to  Hhe  rate 
and  amount '  of  duties  chargeable  upon  imported  merchandise 
is  made  final  and  conclusive,  unle^  the  owner,  etc.,  .  •  . 
The  appeal  provided  for  in  §  16  brings  up  for  review  in  court 
only  the  decision  of  the  Board  of  General  Appraisers  as  to  the 
construction  of  the  law,  and  the  facts  respecting  the  classification 
of  imported  merchandise,  and  the  rate  of  duty  imposed  thereon 
under  such  classification.  It  does  not  bring  up  for  review  the 
question  of  whether  an  article  is  imported  merchandise  or-not ; 
nor,  under  §  16,  is  the  ascertainment  of  that  fact  such  a  'deci* 
sion'  as  is  provided  for.  The  decisions  of  the  collector  from 
which  appeals  are  provided  for  by  §  14  are  only  decisions  as  to 
'  the  rate  and  amount '  of  duties  charged  upon  imported  merchan- 
dise, and  decisions  as  to  dutiable  costs  and  charges,  and  decisions 
as  to  fees  and  exactions  of  whatever  character.  Nor  can  the 
court  of  review  pass  upon  any  question  which  the  collector  had  not 
original  authority  to  determine.  The  collector  has  no  authority 
to  make  any  determination  regarding  any  article  which  is  not 
imported  merchandise ;  and  if  the  vessel  in  question  here  is  not 
imported  merchandise  the  court  of  review  would  have  no  jurisdic- 
tion to  determine  any  matter  regarding  that  question,  and  could 
not  determine  the  very  &ct  which  is  in  issue  under  the  libel  in  the 
district  court,  on  which  the  rights  of  the  libellant  depended  (t. «., 
the  question  whether  the  yacht  was  imported  merchandise'). 

^  Under  the  customs  administrative  act,  the  libellant,  in  order 
to  have  the  benefit  of  proceedings  thereunder,  must  concede  that 
the  vessel  is  imported  merchandise,  which  is  the  very  question 
put  in  contention  under  the  libel,  and  must  make  entry  of  her 
as  imported  merchandise,  with  an  invoice  and  a  consular  certifi- 
cate to  that  eflFect,  and  thus  estop  himself  from  maintaining  the 
fact  which  he  alleges  in  his  libel,  that  she  is  not  imported  mer- 
chandise."   In  re  FasseU,  142  U.  S.'  pp.  486-7. 

The  principle  of  the  case  has  never  been  repudiated  or  quali- 
fied by  this  court,  and  the  only  supposed  authority  against  it 
which  the  learned  district  attorney  was  able  to  cite  in  the  Oir* 


10  OCTOBER  TERM,  1900. 

Axgnment  for  FlaintiifB  in  Brror* 

cuit  Court  is  the  decision  in  Zaacelles  v.  Bidwdl^  102  Fed. 
Bep.  1004,  the  entire  report  of  which  reads  as  follows :  '^  Lets- 
oMes  V.  JBidwelly  (Circuit  Court,  S.  D.,  New  York,  March  19, 
1900).  Motion  for  preliminary  injunction.  Charles  Henry 
Butler,  for  the  motion.  Henry  L.  Burnett,  U.  8.  Atty.,  opposed. 
Lacomhe^  circuit  judge.  Motion  denied  on  authority  of  Oruih- 
shoMk  V.  Bidwdl^  176  U.  S.  73.  Complainant  has  an  adequate, 
summary,  and  expeditious  remedy  at  law  under  the  customs  ad- 
ministrative act." 

As  the  existence  of  ^'an  adequate  remedy  at  law,"  even 
though  not  ''  under  the  customs  administrative  act,"  afforded 
ample  ground  for  the  denial  of  the  motion  for  an  injunction, 
the  specification  of  the  customs  act  as  affording  the  remedy  at 
law,  was  clearly  not  of  the  essence  of  the  ruling,  but  in  the 
nature  of  a  merely  incidental  dictum.  It  is  hardly  to  be  sup- 
posed that,  had  the  learned  Circuit  Judge  had  distinctly  in  mind 
at  the  time  of  writing  the  reasoning  and  doctrine  above  quoted 
from  the  unanimous  opinion  of  this  court  in  the  Fassett  case, 
he  would  have  announced  his  impression  that  Lascelles  bad  a 
remedy  "  under  the  customs  administrative  act,"  without  giving 
his  reasons  for  thinking  so^  notwithstanding  that  the  very  essence 
of  Lascelles'  contention  was  that  his  Puerto  Rico  sugar  ^*  is  not 
imported  merchandise,'^and  that  this  court  has  held  in  theFoBsett 
caoe  that  that  is  a  contention  which  is  not  raised,  but  su  rrendered, 
by  proceedings  under  the  act  mentioned,  since,.  '^  in  order  to 
have  the  benefit  of  proceedings  thereunder,  (one)  must  concede 
that  the  (article)  is  imported  merchandise  .  .  .  and  .  .  . 
estop  himself  from  maintaining  the  fact  which  he  allefges,  that 
(it)  is  not  imported  merchandise." 

As  the  niemorandum  itself  shows.  Judge  Lacombe  denied 
the  Lascelles  motion  for  an  injunction  ^'  on  authority  of  Oruik- 
shank  v.  BidweU^  176  U.  8.  73."  The  report  of  that  case 
shows  that  an  injunction  was  there  denied  on  the  ground  that 
the  "  remedy  at  law  "  was  adequate ;  but  so  far  from  there  be- 
ing any  intimation  or  implication  that  such  remedy  at  law  was 
to  be  had  '^  under  the  customs  administrative  act,"  the  opinion 
distinctly  points  to  a  suit  against  the  collector  as  constituting 
the  remedy  referred  to  (the  gravamen  of  the  complaint  there,, 
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as  here,  being  the  absolute  lack  of  authority  on  the  part  of  the 
ooUeotor,  instead  of  a  merely  erroneous  exercise  of  authority 
▼ested  in  him) : 

^'  The  sole  ground  of  equity  jurisdiction  put  forward,"  de- 
clares the  opinion,  ^'  is  the  inadequacy  of  remedy  at  law  in 
that  the  injury  threatened  is  not  susceptible  of  complete  com- 
pensation in  damages.  The  mere  assertion  that  the  appre- 
hended acts  will  inflict  irreparable  injury  is  not  enough.  Facts 
must  be  alleged  from  which  the  court  can  reasonably  infer  that 
such  would  be  the  result,  and  in  this  particular  we  think  the 
bill  fatally  defective.  The  matter  in  dispute  was  ayerred  to  be 
*  the  value  of  the  said  teas  and  the  right  to  import  teas.'  Oon* 
fessedly  the  value  of  these  teas  was  known,  and  their  destmo- 
tion  capable  of  being  compensated  by  recovery  at  law.  The 
official  character  of  the  collector,  the  provisions  of  the  act, 
and  the  regulations  of  the  Secretary  of  the  Treasury  in  exe- 
cution thereof  would  not  constitute  a  defense  if  the  act  were 
unconstitutional "  (which  was  what  was  alleged).  There  was 
no  intimation  that  the  collector  would  be  unable  to  respond  in 
judgment,  and,  moreover,  section  989  of  the  Revised  Statutes 
provides  that  when  a  recovery  is  had  in  any  suit  or  proceeding 
against  a  collector  for  any  act  done  by  him,  probable  cause  be* 
ing  certified, '  the  amount  recovered  shall,  upen  final  judgment, 
be  provided  for  and  paid  out  of  the  proper  appropriation  from 
the  Treasury.'  The  Conqxierar,  166  U.  S.  110, 124."  CSmtt- 
shank  V.  BidweU,  176  U.  S.  81,  82. 

There  can  be  no  question  that  action  by  an  administrative 
officer,  in  a  case  other  than  that  in  which  action  by  him  is  con- 
templated by  the  statutes  conferring  his  official  authority,  is  as 
completely  unauthorized  and  unofficial  as  would  be  action  un- 
der a  statute  which  was  itself  void  as  unconstitutional.  The 
statute  would  not  protect  him  from  personal  liability  any  more 
in  the  one  case  than  in  the  other.  By  analogy,  therefore,  the 
OnMkshank  decision  is  an  authority  against  instead  of  for  the 
idea  that  the  remedy  provided  by  the  customs  administrative 
act  is  ^'  the  entire  and  only  existing  remedy  "  (or  is  one  availa- 
ble at  all)  for  those  whose  cause  of  action  against  the  collector 
is  not  that  he  erred  as  to  details  of  a  customs  case,  but  that  as 
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a  mere  trespasser  he  assumed  to  act  officially  in  a  case  in  which, 
inasmaoh  as  there  has  been  no  importation  of  merchandise,  he 
has  no  authority  whatsoever  to  act  at  all. 

It  being  thus  apparent  that  the  remark  in  the  LasceRea  case 
was  only  (Mter  dictv/m^  and,  moreover,  a  dictum  inconsistent 
with  the  principle  of  both  the  JPhssett  and  the  Oruikshank  rul- 
ings of  the  Supreme  Court  (rulings  which  that  court  has  never 
repudiated,  doubted,  or  qualified)  we  beg  leave  to  submit,  with 
all  respect  to  Judge  Townsend,  that  he  was  mistaken  in  de- 
claring in  his  opinion  in  Goetze  v.  United  States^  103  Fed.  Rep. 
74,  that  the  ''  preliminary  question  had  been  disposed  of  in  the 
suit  of  LasodUs  v.  BidweUy^^  at  least  in  the  sense  of  establish- 
ing the  availability  of  the  remedy  provided  in  the  act  of  1890 
in  cases  in  which,  as  in  those  of  Zascelles^  Ooetze^  and  the  pres- 
ent one,  '^  the  very  question  put  in  contention,"  namely,  whether 
or  not  the  merchandise  had  been  '^  imported,"  would  be  "  con- 
ceded "  by  proceedings  under  the  act. 

On  the  contrary  the  clear  efFect  of  the  authorities  cited,  as 
well  as  of  the  principles  of  the  subject,  is  undoubtedly  that  the 
"  remedy  "  and  the  "  procedure  "  provided  by  "  the  customs  ad- 
ministrative act  of  June  10,  1890,"  have  no  application  what^ 
ever  to  cases  which  (like  the  present  one)  are  not  '^  customs " 
cases  at  all  (the  merchandise  not  having  been  '^  imported  "),  and 
in  which  accordingly,  the  ''  illegality  "  complained  of  is  not  an 
erroneous  exercise  of  the  collector's  authority  in  a  case  in  which 
he  was  authorized  to  act  as  collector,  but  the  radical  ^'  illegality  " 
involved  in  his  having,  as  a  mere  trespasser,  assumed  to  act  as 
collector  in  a  case  not  one  of  the  kind  of  case  in  which  alone 
the  statutes  contemplated  and  authorized  his  acting  officially. 

2.  Having  thus  seen  that  the  defendant  is  in  error  in  the 
first  part  of  his  theory  as  to  our  remedy — in  his  notion, 
namely,  that  the  procedure  provided  by  the  act  might  have 
been  available  to  us  for  securing  a  decision  of  the  issue  raised 
by  the  complaint — we  beg  now  to  submit  that  he  is  equally  in 
error  in  the  second  part  of  that  theory,  since  in  point  of  fact 
(his  argument  to  the  contrary  notwithstanding)  the  act  of  1890 
has  not  prevented  the  valid  bringing  of  such  an  action  as  the 
present  (in  a  case  such  as  that  set  up  by  the  complaint  herein)  by 
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its  repeal  of  sections  2931  and  3011  of  the  Revised  Statntes  and 
its  proyision  that  collectors  should  not  be  liable  for  or  on  ac- 
count of  any  of  the  matters  mentioned  in  that  connection  in 
section  25  of  the  act. 

The  defendant's  inference  from  the  repeal  of  the  sections 
named  and  the  declaration  of  "  exemption  from  liability  "  in 
§  25— the  inference,  namely,  that  the  right  to  sue  the  collector 
in  a  case  such  as  the  present  no  longer  exists — ^is  based  upon  the 
assumption  that  "  the  right  to  sue  the  collector  in  a  case  such 
as  the  present  '^  existed  only  by  virtue  of  sections  2931  and  3011, 
and  upon  the  further  assumption  that  the  matters  in  respect  of 
which  §  25  declares  the  collector  to  be  exempt  from  liability, 
include  a  *'  matter  "  such  as  that  which  constitutes  the  gravamen 
of  our  complaint.  Both  assumptions  ignore  the  essential  dis- 
tinction (recognized  by  this  court  in  the  Fassett  and  Cruik- 
ahwik  cases)  between  matters  which  are  really  '^  customs  "  mat- 
ters and  those  which  are  not  really  such  at  all.  O  wing  to  their 
thus  ignoring  that  distinction,  both  assumptions  are  erroneous, 
making  fallacious  the  inference  based  upon  them. 

Consider,  first,  the  repeal  of  sections  2931  and  3011.  What 
does  that  '^repeal"  amount  to?  Simply  the  substitution  of  a 
new  procedure  in  '' customs"  cases  for  the  old  procedure  in 
^'  customs  "  cases.  Those  ''  sections  "  were  portions  of  the  old 
*^  customs  administrative  act "  embodied  in  Title  XXXIV  of  the 
Kevised  Statutes,  the  official  heading  of  which  is  ^'  collection  of 
duties  upon  imports."  The  act  of  1890  is  simply  a  revision  of 
that  system.  Both  the  original  and  the  revision  assume  as  a 
fact  that  merchandise  is  to  have  been  "  imported."  Neither  had 
any  bearing  upon  or  reference  to  the  remedy  available  to  one 
whose  grievance  is  that  the  man  who  happens  to  be  collector  has 
assumed  to  act  as  such  in  a  case  in  which,  no  'importation" 
having  been  made,  he  was  not  really  authorized  to  act  officially 
at  all.  The  ^'  repeal "  of  the  sections  regulating  the  old  pro- 
cedure in  customs  cases,  to  make  way  for  the  revised  procedure 
in  customs  cases,  did  not  destroy  the  right  of  action  in  non-cus- 
toms cases,  for  the  simple  reason  that  such  last-named  right  of 
action  (against  a  mere  trespasser)  was  not  created  by  and  did 
not  depend  upon  or  have  any  connection  with  the  ''  sections  " 
mentioned. 
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What  now  about  the  provision  of  §  26  of  the  act  of  1890, 
<^  relieving  the  collector  from  liability  for  his  decisions  or  actions 
as  to  onstoms  duties  ? "  In  the  light  of  the  FomM  distinction, 
this  dif&culty  proves  as  unsubstantial  as  that  of  the  repeal  of 
the  two  irrelevant  sections.  Obviously,  the  ^'  relieving  of  the 
collector  from  liability  for  his  decisions  or  actions  as  to  customs 
duties  "  cannot  mean  the  exemption  of  Mr.  Qeorge  R  Bid  well, 
the  individual,  from  liability  for  ^^  dedsions  or  actions ''  having 
nothing  to  do  with  ^'  customs  duties ''  and  made  or  performed  in 
a  case  in  which,  inasmuch  as  there  has  been  no  ^'  importation,'' 
he  did  not  and  could  not  decide  or  act  as,  or  in  any  sense  be,  the 
'^  collector  "  at  alL 

Indeed,  the  text  of  §  26  on  its  face  shows  that  the  exemption 
from  liability  thereby  secured  to  the  ^^  collector  "  is  strictly  re- 
stricted to  customs  matters,  and  by  no  means  extends  protection 
to  the  individual  who,  in  customs  cases,  is  collector,  in  respect 
of  ^  any  determination  regarding  any  article  which  is  not  im- 
ported merchandise,"  which  kind  of  '^determination  "  this  court 
in  so  many  words  declares  that  '^  the  collector  has  no  authority 
to  make."    142  IT.  S.  487.    The  section  reads  as  follows : 

^^  SiEcnoxr  25.  From  and  after  the  taking  effect  of  this  act  no 
collector  or  other  officer  of  the  customs  shall  be  in  any  way 
liable  to  any  owner,  importer,  consignee,  or  agent  of  any  mer- 
chandise, or  any  other  person,  for  or  on  account  of  any  rulings 
or  decisions  as  to  the  classification  of  said  merchandise,  or  of 
duties  charged  thereon,  or  the  collection  of  any  dues,  charges, 
or  duties  on  or  on  account  of  said  merchandise,  or  any  other 
matter  or  things  as  to  which  said  importer,  consignee;  or  agent 
of  such  merchandise  might  under  this  act  be  entitled  to  appeal 
from  the  decision  of  said  collector  or  other  officer,  or  from  any 
board  of  appraisers  provided  for  in  this  act."    26  Stat.  141. 

This  language  clearly  restricts  the  collector's  exemption  from 
liability  to  matters  as  to  which  an  appeal  can  be  had  under  the 
act  from  the  decision  of  the  collector.  This  court  has  held  that, 
under  the  act — 

^^  The  court  of  review  cannot  pass  upon  any  question  which 
the  collector  had  not  original  authority  to  determine.  The  col- 
lector had  no  authority  to  make  any  determination  regarding 
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any  article  which  is  not  imported  merchandise.^'  In  re  Fas9eUy 
142  U.  S.  479,  486. 

In  other  words,  no  appeal  can  be  had  under  the  act  from  ^^  any 
determination  (by  the  collector)  regarding  any  article  which  is 
not  imported  merchandise."  Consequently  in  a  case  in  which 
the  decision  complained  of  is  one  ''  regarding  (an)  article  which 
is  not  imported  merchandise"  the  collector  is  not  ^^ relieved 
from  liability  "  by  §  25. 

It  thus  becomes  plain  that  neither  the  repeal  of  sections  2981 
and  3011,  nor  the  exemption  provision  in  §  25  of  the  act  of  1890, 
really  prevent  the  valid  bringing  of  an  action  against  the  de- 
fendant Bidwell,  notwithstauding  his  coUectorship,  in  a  case 
where  the  determination  complained  of  was  one  which,  because 
it  regarded  an  article  which  was  not  imported  merchandise,  he 
"  had  no  authority  to  make." 

It  is  true,  indeed,  that  in  his  brief  in  the  Circuit  Court  the 
learned  district  attorney  categorically  imputes  to  this  court  a 
decision  inconsistent  with  this  conclusion;  but  we  respectfully 
insist  that  in  this  he  was  demonstrably  mistaken. 

His  citation  reads :  ^^  In  the  case  of  SoKoenfeld  v.  Smd/ri6k$ 
(152  U.  S.  691,  affirming  57  Fed.  Rep.  568,  in  this  circuit),  the 
Supreme  Court  also  held  that '  the  right  to  maintain  an  action 
at  law  against  the  collector  to  recover  duties  paid,  whether  ex- 
isting by  virtue  of  the  statutory  or  common  law '  («u?),  ^  was 
taken  away  by  sections  25  and  29  of  the  customs  administrative 
act  of  June  10, 1890.' " 

As  a  matter  of  fact  the  Supreme  Court  ^^  held  "  nothing  of 
the  sort.  It  certainly  did  not  hold  that  the  ^  common  law " 
^^ right  to  maintain  an  action  at  law  against  the  collector" 
'^  was  taken  away  by  section  25  and  section  29  of  the  customs 
administrative  act."  Though  appearing  in  the  brief  between 
quotation  marks  (precisely  as  it  is  above  repeated),  the  language 
given  as  embodying  the  supposed  ^^  holding  "  nowhere  appears 
in  the  report  of  the  case  in  this  court,  either  in  the  *'  headnotes  " 
or  in  the  opinion.  On  the  contrary,  the  opinion  affirmatively 
shows  that  what  was  ''  held  "  to  have  been  ^'  taken  away  "  by 
the  apt  of  1890  was  simply  the  statutory  right  of  action  against 
a  collector  (in  customs  cases)  until  then  existing  under  sec- 
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tioiiB  8011  and  3981  of  the  Revised  Statates  (169  U.  S.  608); 
while  the  reason  for  holding  the  "  common  law  "  right  of  action 
unavailable  in  sach  a  case  as  Schoenfeld's  (which  is  of  course  all 
that  was  ^^  held "  or  even  intimated,  dbUer^  in  the  Sohoer^dd 
decision)  is  that  indicated  in  the  following  statement  in  the 
opinion  (p.  695) :  ^  We  are  of  opinion  that  this  action  would  not 
lie  at  common  law,  the  money  being  required  by  section  8010 
to  be  paid  into  the  Treasury."  In  the  light  of  the  reason  thus 
given,  and  on  the  principle  cessante  roHone  leffis  oeMot  ijma  lexy 
it  is  clear  that  the  principle  of  the  Scho^nfeld  decision  holds 
only  in  cases  to  which  the  requirement  of  ^^  section  8010/'  that 
^'  the  money  ...  be  paid  into  the  Treasury/'  can  itself  be 
held  to  apply.  Can  that  requirement  be  sanely  held  to  apply 
to  any  but  ^^ customs"  cases?  Look  at  the  text  of  the  enact- 
ment in  question :  ^'  Sbotion  8010.  AU  money  paid  to  any  col- 
lector of  the  customs,  or  to  any  person  acting  as  such,  for 
unascertained  duties  or  for  duties  paid  under  protest  against  the 
rate  or  amount  of  duties  charged,  shall  be  placed  to  the  credit 
of  the  Treasury  of  the  United  States,  and  shall  not  be  held  by 
the  collector  or  person  acting  as  such,  to  await  any  ascertain- 
ment of  duties,  or  the  result  of  any  litigation  in  relation  to  the 
rate  or  amount  of  duty  legally  chargeable  and  collectible  in  any 
case  where  money  is  so  paid." 

This  section,  being  a  part  of  Article  XXXIY ,  on  the  ^^  Ool- 
lection  of  duties  upon  imports,"  would  be  presumed  to  apply 
only  to  cases  in  which  merchandise  had  been  in  fact  ^  imported." 
Furthermore,  the  very  wording  of  the  provision  affirmatively 
shows  that  it  is  only  money  which  the  coUector  gets  in  '^  Customs  " 
cases  proper  that  he  is  directed  to  "  place  to  the  credit  of  the 
Treasurer."  The  direction  for  immediate  payment  into  the 
Treasury  is  in  so  many  words  explained  to  be  made  in  order  to 
prevent  the  money  being  **held  by  the  collector  to  await'' — 
what} — ^*any  ascertainment  of  duties,  or,  the  result  of  any 
litigation  in  relation  to  the  rate  or  amount  of  duty  legally  charge- 
able," etc. 

Now,  in  a  case  in  which  there  has  been,  in  fact,  an  ^'  impor- 
tation "  of  merchandise,  the  collector  has  statutory  authority, 
for  the  purposes  of  the  performance  of  his  functions,  to  decide 
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officially,  in  the  first  instanoe,  all  questions  involyed  in  the  *^  as- 
certainment"  of  duties  and  the  determination  of  their  ^^rate 
and  amount ; ''  and  he  is  in  such  cases  authorized  to  receive 
''duties"  paid  before  definitive  ''ascertainment,"  or  paid  "un- 
der protest  against  the  rate  or  amount  of  duties  charged."  Such 
"  duties,"  and  such  duties  only — "  duties"  the  amount  of  which 
has  either  not  been  "  ascertained  "  at  all,  or  not  conclusively  as- 
certained as  against  the  objection  of  the  importer — are,  under 
§  8010,  to  be  at  once  on  receipt  "  placed  to  the  credit  of  the 
Treasurer."  Where  the  essential  "jurisdictional  fact"  exists, 
of  an  actual  importation  from  a  foreign  country,  the  collector's 
errors  as  to  details  do  not  make  his  acts  unauthorized  or  unof- 
ficial, and  therefore  his  collections,  though  subject  to  revision, 
are  deemed  provisionally  valid  and  as  having  been  made  by 
authority  of  the  Government,  and  they  may  therefore  well  be 
the  subject  of  such  a  provision  as  that  of  §  8010,  as  to  the  pay- 
ing of  the  money  into  the  Treasury.  But  in  a  case  in  which 
there  has  been  in  fact  no  importation  at  all  the  individual  who 
holds  the  office  of  collector  has  simply  "  no  authority  "  at  all, 
and  his  erroneously  holding  that  there  has  been  an  importation 
does  not  give  him  authority,  or  convert  an  exaction  of  money 
by  him  upon  that  theory  into  an  official  or  authorized  collec- 
tion of  "  duties  "  such  as  can  be  deemed  to  be  either  the  "  unas- 
certained "  duties  or  the  "  duties  paid  under  protest  against  the 
rate  or  amount  of  duties  charged,"  which  (and  which  alone)  the 
statute  directs  the  collector  to  deposit  in  the  Treasury.  As  this 
court  has  said  in  the  Fas9eU  case,  "  The  collector  has  no  author- 
ity to  make  any  determination  regarding  any  article  which  is 
not  imported  merchandise."  142U.  S.  487.  In  such  a  case,  there- 
fore, he  is  a  mere  trespasser  if  he  exacts  money  as  if  for  "  du- 
ties," and  the  law  cannot  be  supposed  to  have  contemplated  any 
such  trespass  by  him,  nor,  therefore,  to  have  provided  for  the 
"  paying  into  the  Treasury  "  of  the  proceeds  thereof. 

The  Sohomfdd  case,  152  U.  S.  691,  was  in  fact  a  "customs'' 
case,  there  having  been  an  importation  of  merchandise.  The 
money  sued  for  there  had  been  paid  "for  duties  paid  under 
protest  as  to  rate  or  amount  of  duty  charged,"  etc.  To  the  money 
paid  to  the  collector  in  that  case,  consequ^itly,  the  provisions 
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of  860.  8010  literally  applied.  It  was  entirely  appropriate, 
therefore,  for  the  court  to  say,  as  it  did :  '^  We  are  of  opinion 
that  this  action  would  not  lie  at  common  law,  the  money  being 
required  by  sec.  8010  to  be  paid  into  the  Treasury."  To  read 
this  as  intended  to  apply  to  a  case  materially  different  from  the 
Sehoenfeld  case  itself  (as  not  being  a  '^customs"  case  at  all) 
would  be  to  give  it  a  sense  in  which  it  would  be  clearly  obiter 
dictum. 

Nor  can  it  validly  be  urged  against  the  maintenance  of  this 
action,  that,  whether  compelled  thereto  by  sec.  8010  or  not;  the 
defendant,  supposing  as  be  did  that  this  was  a  customs  case, 
did  in  fact  deposit  the  money  here  in  question,  and  his  having 
done  so  should  have  the  same  effect  toward  exempting  him  from 
liability  as  it  would  have  had  in  a  case  to  which  sec.  3010  ap- 
plied. In  the  first  place,  this  supposed  ^^  actual,"  though  vol- 
untary, payment  into  the  Treasury  does  not  appear  by  the  record, 
and  is  not  to  be  presumed,  it  being,  ex  hypothesis  not  required 
by  law.  Secondly,  the  reason  why  a  deposit  of  the  moneys  re- 
quired by  sec.  8010  to  be  deposited  exempts  the  collector  from 
personal  liability  is  simply  this,  that  by  that  very  requirement 
the  United  States  adopts  the  collection  as  its  own  act,  and  takes 
its  agent's  place  in  ady  litigation  as  to  the  propriety  of  such  col- 
lection (as  respects  ''rate and  amount") :  This  reason  obviously 
does  not  hold  where  the  collector's  act  is  one  which  is  wholly 
unofficial  and  unauthorized,  as  being  one  concerning  ''  an  article 
which  is  not  imported  merchandise."  That  his  having  acted  in 
good  faith,  and  in  fact  deposited  the  money  in  the  Treasury,  is 
not  in  law  a  bar  to  a  ''judgment"  against  him  (as  distinguished 
from  an  execution)  is  made  entirely  clear  by  the  explicit  provi- 
sions of  section  989  of  the  Revised  Statutes,  which  was  not  "  re- 
pealed" by  the  law  of  1890,  but,  onthe  contrary,  has  been  dis- 
tinctly recognized  by  this  court  in  cases  much  later  than  the 
Sehoenfeld  case,  The  Oonqtieror,  166  U.  S.  124 ;  Crmksha/nk  v. 
Bidtoellj  176  U.  S.  81,  as  being  in  full  force  and  operation:  It 
reads  as  follows :  Sec.  989.  Whenever  a  recovery  is  had  in  any 
suit  or  proceeding  against  a  collector  or  other  officer  of  the  rev- 
enue for  any  act  done  by  him,  or  for  the  recovery  of  any  money 
exacted  by  or  paid  to  him  and  by  him  paid  into  the  Treasury,  in 
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the  performance  of  his  official  daty ,  and  the  coaH  certifies  that 
there  was  probable  caose  for  the  act  done  by  the  collector  or 
other  officer,  or  that  he  acted  under  the  directions  of  the  Secre- 
tary, or  other  proper  officer  of  the  Government,  no  execution 
shsJl  issue  against  such  collector  or  other  officer,  but  the  amount 
so  recovered  shall,  upon  final  judgment,  be  provided  for  and 
paid  out  of  the  proper  appropriation  for  the  Treasury." 

It  would  seem  to  be  beyond  contradiction  that  this  section — 
which  is  quite  as  clearly  in  force  as  ^'  section  3010/'  or  the  "  act 
of  1890  " — distinctly  proves  the  policy  of  the  law  to  be  to  pei^ 
mit,  in  some  cases,  ^'  a  recovery"  (t.  e,^  a  judgment)  ^^  against  a 
collector  ...  for  the  recovery  cl  any  m<niey  exacted  by 
or  paid  to  him  and  by  him  paid  into  the  Treasury "  (thou^ 
execution  is  not  to  issue  against  the  official,  and  the  ^^  final  judg- 
ment" against  him  is  to  be  paid  out  of  the  Treasury,  if  the 
court  certifies  to  ^'  probable  cause,  etc").  In  what  sort  of  a 
case  could  this  provision  find  scope  and  application  if  not  in  a 
case  such  as  the  present,  in  which,  the  article  not  being  imported 
merchandise,  the  intervention  of  the  collector  was  wholly  un- 
authorized and  therefore  unofficial,  instead  of  being  simply  er- 
roneous as  to  details  ?  In  the  teeth  of  this  statute,  declared  in 
the  Oruikshank  case  to  be  in  force,  it  seems  impossible  to  insist 
that  the  collector's  having  paid  the  money  into  the  Treasury 
is  in  any  way  incompatible  with  the  "  recovery  "  of  a  "  final 
judgment "  against  him  therefor. 

II.  It  is  not  true  that  the  complaint  *^  does  not  state  foots  suf- 
ficient to  constitute  a  cause  of  action  " : 

a.  Porto  Rico  was  not,  in  June  or  September,  1899,  a  ^^  foreign 
country  "  within  the  meaning  of  that  term  as  used  in  the  Tanff 
Act  of  1897  (under  authority  of  which,  and  of  which  alone,  the 
defendant  claimed  the  right  to  collect  as  duties  the  sums  men- 
tioned in  the  complaint). 

b.  Even  if — in  denial  of  the  foregoing  contention — the  Tariff 
Act  of  1897  had  to  be  construed  as  in  fact  purporting  to  author- 
ize the  collection  of  duties  on  goods  brought  from  Porto  Kico 
into  New  York  in  June  or  September,  1899,  then,  in  that  aspect 
of  it,  and  to  that  extent,  the  act  in  question  must  be  held  uncon- 


20  OCrrOBEE  TERM,  1900. 

Aigament  for  PlaiDtifls  in  Error. 

stitutional  and  ineflfectual  to  justify  the  exaction  complained  of 
in  this  case. 

e.  Congress  cannot "  lay  and  collect "  any  '^  duties  "  save  such 
as  are  "  uniform  throughout  the  United  States." 

d.  "Duties"  collectible  " on  goods  brought  from  Porto  Rico 
into  New  York  in  June  or  September,  1899,"  would  have  been 
duties  not "  uniform  througliout  the  United  States " ;  Porto 
Rico  having  been,. ever  since  the  ratification  of  the  treaty  with 
Spain  (antedating  the  period  in  question),  a  part  of  the  United 
States." 

Treaties  « ceding"  territory  to  the  United  States  make  the 
territory  so  "  ceded "  a  part  of  the  United  States  within  the 
meaning  of  the  provisions  of  the  Constitution  as  to  the  uni- 
formity of  duties  throughout  the  United  States. 

The  treaty  with  Spain  "ceded"  Porto  Rico  to  the  United 
States  as  of  the  date  when  such  treaty  became  effective  (a  date 
antedating  the  period  here  in  question).  There  was  nothing  to 
postpone  or  suspend  the  operation  of  the  treaty  as  a  present 
cession  of  the  isdand,  in  the  circumstance — the  only  one  which 
has  been  suggested  to  that  effect— that  it  (the  treaty)  provides 
that  the  Congress  shall  determine  the  civil  rights  and  political 
status  of  the  native  inhabitants  of  the  ceded  islands  and  that 
the  Spanish-bom  inhabitants  may  have  one  year  in  which  to 
choose  whether  to  preserve  or  abandon  their  allegiance  to  Spain. 

These  cases  present  the  question  whether  under  the  Constitu- 
tion the  Government  is  authorized  to  impose  a  tax  upon  mer- 
chandise brought  into  the  port  of  New  York  from  the  island  of 
Puerto  Rico  after  the  cession  of  that  island  to  the  United  States 
by  formal  treaty,  duly  ratified  and  proclaimed. 

Such  a  tax  has  been  here  imposed  on  the  supposed  authority 
of  the  Customs  Revenue  Act  of  1897  (Dingley  Act). 

The  Dingley  Act  provides  for  the  imposition  of  a  customs 
duty  on  sugars  imported  from  foreign  countries,  and  notwith- 
standing the  acquisition  by  the  United  States  of  the  island  of 
Puerto  Rico  under  the  treaty  with  Spain  of  December  10, 1898, 
ratifications  of  which  were  exchanged  on  the  11th  day  of  April, 
1899,  the  collector  of  the  port  of  New  York  exacted  the  pay- 
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ment  of  costoms  duties  on  sugar  brought  into  said  port  from 
Puerto  Bico  in  the  months  of  June  and  July,  1899,  as  though 
it  had  been  imported  from  a  foreign  country. 

As  a  basis  for  the  examination  of  this  question  we  submit  the 
following  propositions : 

A.  A  treaty  duly  entered  into  is  law,  and  has  the  force  of  a 
statute  until  superseded  by  subsequent  enactment. 

B.  The  treaty  of  Paris  ceded  Puerto  Rico  to  the  United 
States.  Puerto  Rico  then  came  completely  under  the  sover- 
eignty and  dominion  of  the  United  States.  The  political  map 
of  the  world  was  changed  and  Puerto  Rico  became  geograph* 
ically  a  part  of  the  United  States,  or  of  what  Marshall  called 
the  '^  American  Empire,"  under  the  statutory  name  of  Porto 
Rico. 

C.  The  clause  of  the  treaty  leaving  the  determination  of  the 
^'  civil  rights  and  political  status  "  of  the  native  inhabitants  to 
Congress  was  merely  declaratory  of  the  power  given  by  the 
Constitution  to  withhold  political  rights  and  franchises  and  to 
establish  civil  government  and  enact  municipal  law  in  all  places 
where  no  state  government  exists. 

D.  All  territory  lawfully  acquired  and  taken  under  sovereign 
jurisdiction  is  a  part  of  the  United  States. 

E.  The  Constitution  is  a  charter  or  grant  of  powers  conferred 
upon  the  Federal  Government  by  the  people  of  the  United 
States.  The  Federal  Government  has  no  existence  outside  of 
this  Constitution.  Hence  it  is  a  confusion  of  terms  to  speak  of 
territory  to  which  the  United  States  has  acquired  title  as  not 
being  within  our  ^'  constitutional  boundaries  "  or  incorporated 
into  the  United  States.  It  is  a  misapprehension  of  the  nature 
of  our  institutions  and  of  the  function  of  the  organic  law  of  our 
national  existence,  known  as  the  ''  Constitution,"  to  speak  of 
any  part  of  the  nation  being  beyond  its  boundaries,  or  to  speak 
of  its  "  extension  "  over  portions  or  over  all  of  the  national  ter- 
ritory. There  is  no  boundary  to  the  Constitution  other  than 
the  whole  sphere  of  the  activity  of  the  Federal  Government. 
Outside  of  that  sphere,  beyond  that  boundary,  the  Federal  Gov- 
ernment can  only  act  by  usurpation — a  government  of  force — 
not  of  law,  and  officials  assuming  to  act  for  the  United  States 
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outside  of  the  prescriptions  of  the  (}oii8titution  are,  however 
well  intentionedy  outside  of  the  law. 

F.  This  is  the  elementary  role  of  constitutional  functions. 
But  it  does  not  follow  that,  because  all  government  finds  its 
sole  authority  in  the  constitutional  grant,  every  prescription  of 
the  Constitution,  its  delegations,  limitations,  and  prohibitions 
can  always  and  at  all  places  be  made  applicable  to  all  govern- 
mental action  in  all  circumstances.  These  are  applicable  ac- 
cording to  varying  place  and  circumstance. 

The  unquestioned  proposition  that  the  government  is  power* 
less  to  act  outside  of  the  charter  of  its  existence  does  not  of  ne- 
cessity imply  that  the  Bill  of  Rights — ^the  prohibition  against 
cruel  and  unusual  punishments — operates  at  once  throughout 
any  territory  over  which  the  Government  of  the  United  States 
exercises  jurisdiction — military,  transitory,  or  permanent. 

G.  Territory  held  by  military  occupation  during  hostilities 
or  as  an  incident  thereto  is  subject  to  the  rule  of  the  President 
as  Oommander  in  Chief  under  the  Constitution.  No  limitations 
are  placed  upon  his  power  as  Commander  in  Chief,  save  such 
as  must  be  implied — i,  ^.,  to  wage  only  civilized  warfare.  But 
the  freedom  from  limitation  does  not  arise  from  the  inapplica- 
bility of  the  restraints  of  the  Constitution ;  on  the  contrary,  it 
is  a  freedom  granted  by  the  Constitution,  which  gives  him,  in 
case  of  war,  the  usual  powers  of  military  commanders  recog- 
nized by  international  law. 

H.  Territory  acquired  by  the  law  or  treaty-making  power, 
and  hence  coming  under  the  sovereign  jurisdiction  of  the  United 
States,  may  be  governed  by  the  Executive  until  Congress  under- 
takes to  govern  it. 

As  long  as  war  lasts  the  Executive  continues  his  military  rule 
as  Commander  in  Chief.  Upon  ratification  of  the  treaty  of 
peace  he  continues  his  rule  under  his  general  duty  and  power 
to  execute  the  laws,  but  as  a  de  facto  civil  government,  pending 
any  action  of  Congress  for  the  government  of  the  new  territory. 
This  doctrine  was  followed  by  the  political  authorities  in  the 
case  of  California  and  was  defined  and  upheld  in  Cro^  v.  Ha/r- 
risen  {vide  the  opinion  of  Judge  Magoon,  legal  adviser  to  the' 
War  Dept,  Sen.  Doc.  No.  594,  56th  Cong.,  1st  Sess.). 
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Bat  in  any  event  the  new  territory  is  part  of  the  United 
States  pending  its  definite  organization  under  the  powers  given 
to  Congress. 

I.  As  soon  as  the  military  statos  oeases  and  a  de  facto  civil 
government  is  carried  on,  even  by  army  officers,  the  civil  rale 
being  i^eestablished,  it  is  sabject  to  the  constitntional  require- 
ments. These  territories  are  but  "  political  subdivisions  of  the 
outlying  dominion  of  the  United  States."  Oongrass  is  supreme 
in  legislating  for  them ;  it  has  all  the  powers  of  the  people  of 
the  United  States,  except  such  as  have  been  expressly  or  by 
implication  denied  and  prohibited  by  the  terms  of  the  Oonsti- 
tation. 

J.  Within  those  prohibitions  or  limits  Congress  has  supreme 
power.  These  limitations  and  prohibitions,  however,  are  its 
^  constitutional  boundaries,"  outside  of  which  it  may  not  go. 

The  only  question,  therefore,  is : 

Has  Congress  ignored  these  prohibitions  and  gone  beyond 
these  limits  in  its  government  of  Porto  Rico ;  in  other  words, 
violated  the  constitutional  restrictions  which  lie  at  the  center 
and  foundation  of  the  Federal  powers ! 

K.  The  Dingley  Act  in  terms  imposed  a  duty  on  goods  im- 
ported from  foreign  countries.  It  could  have  no  application  to 
goods  from  Porto  Eico,  which  ceased  to  be  a  foreign  country 
upon  the  ratification  of  the  treaty  ceding  it  to  the  United  States. 
To  apply  it  to  Porto  Rico  would  make  it  obnoxious  to  the  con- 
stitutional prohibition  (Art.  I,  Section  YIII)  which  prescribes 
that  ^'  all  duties,  taxes,  and  imposts  shall  be  uniform  through- 
out the  United  States." 

The  tax  was  levied  at  the  port  of  New  Y.ofk.  on  sugar  from 
Porto  Rico.  No  tax  was  leviable  upon  like  merchandise  from 
any  other  part  of  the  United  States.  This  is  not  the  uniform 
taxation  required  by  the  Constitution. 

This  legislation  was  enacted  by  Congress  as  the  lawmaking 
body  for  the  whole  United  States  and  affected  every  port  in  the 
United  States.  It  was  not  a  local  tax  or  excise  for  the  benefit 
of  a  particular  locality. 

L.  The  precedents  adduced  from  our  former  acquisitions  of 
territory  do  not  militate  against  this  view. 
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M.  The  inhabitants  of  the  ceded  territories  are  citizens  of  the 
United  States  in  the  sense  in  which  all  persons  owing  immedi- 
ate and  complete  allegiance  to  the  United  States  and  inhabit- 
ing its  territory  are  citizens.  In  that  sense  the  word  citizen  is 
the  eqaivalent  of  ^Vnational"  or  subject.  See  Senator  Fora- 
ker's  report  on  Porto  Bico,  No.  249,  Feb.  5, 1900,  p.  12. 

N.  While  the  argument  from  the  consequences  is  not  always 
the  best  argument,  it  is  perhaps  in  this  case,  owing  to  its  im- 
portance, relevant 

The  only  consequence  of  the  construction  contended  for  to 
which  the  Oovemment  objects  is  the  uniformity  of  duties  clause. 
All  the  other  rights  secured  to  citizens  and  others  within  the 
United  States  by  the  prohibitions  granted  by  the  Constitution 
are  admittedly  applicable.  The  danger  feared  is  the  possibility 
of  the  American  markets  being  thrown  open  to  the  products 
of  the  ceded  territories.  It  is  not  an  objection  which  tiiie  court 
can  take  into  consideration  in  deciding  this  case. 

I.  Under  the  Constitution  of  the  United  States  ▲  TBXiiTT 

IS  THE  SUFBEME  LAW  OF  THE  LAND. 

That  this  proposition  has  never  been  dissented  from  or  doubted 
in  this  court  is  well  kiiiown.  It  would  not  be  necessary  to  dis- 
cilss  it  now  were  it  not  for  the  fact  that  it  has  recently  been 
challenged  and  a  novel  doctrine  has  been  broadly  asserted.  It 
has  been  claimed  that  a  treaty  is  a  mere  contract  between  two 
nations  of  no  effect  as  law  within  the  United  States  until  given 
such  effect  by  act  of  Congress ;  in  other  words,  the  treaty  is  of 
no  legal  force  save  as  an  international  obligation. 

This  suggestion  cannot  appeal  to  this  court.  The  question 
was  settled  positively,  clearly,  and  without  possibility  of  equiv- 
ocation by  tixe  "  Great  Chief  Justice : " 

"  A  treaty  is  in  its  nature  a  contract  between  two  nations, 
not  a  legislative  act.  ...  In  the  United  States  a  different 
principle  is  established.  Our  Constitution  declares  a  treaty  to 
be  the  law  of  the  land.  It  is,  consequently,  ta  be  regarded  in 
courts  of  justice  as  equivalent  to  an  act  of  the  le^slaturo  wher- 
ever it  appears,  of  itself,  without  the  aid  of  any  legislative  pro- 
visions."   Marshall,  C.  J.,  Foster  v.  ^eilsotiy  2  Peters,  253. 
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^  .  .  •  A  treaty,  it  is  tnie,  is  in  its  nature  a  contract  be- 
tween two  nations,  and  is  often  merely  promissory  in  its  char- 
acter, requiring  legislation  to  carry  its  stipalations  into  efFect. 
.  .  .  If  tke  treaty  operates  of  its  own  force  and  relates  to  a 
sabject  within  the  power  of  Congress,  it  can  be  deemed  in  that 
particular  only  the  equivalent  of  a  legislative  act  to  be  repealed 
or  modified  at  the  pleasure  of  Congress.  In  either  case,  the 
last  expression  of  the  sovereign  wiU  must  control"  CAinMe 
Eochi^ioti  Case,  180  U.  8.  600. 

^^  A  treaty  is  primarily  a  compact  between  independent  na- 
tions. It  depends  for  the  enforcement  of  its  provisions  on  the 
interest  and  honor  of  the  governments  which  are  parties  to  it. 
.  .  .  But  a  treaty  may  also  contain  other  provisions  which 
confer  certain  rights  upon  the  citizens  or  subjects  of  the  nations 
residing  in  the  territorial  limits  of  the  other  which  partake  of 
the  nature  of  the  municipal  law." 

^  .  .  .  The  Constitution  gives  it  (the  treaty)  no  superior- 
ity over  an  act  of  Congress  in  this  respect,  which  may  be  re- 
pealed or  modified  by  an  act  of  a  later  date."  Head  Money 
Cases,  112  U.  S.  697.  See  also  Oeofrsy  v.  Biggs,  133  U.  S. 
258-271. 

II.  By  thb  treaty  of  cession  Posto  Rico  bboakb  a  part  of 

THE  United  States. 

By  the  treaty  of  Paris  Spain  ceded  Porto  Bioo  to  the  United 
States,  and  by  such  cession,  we  submit,  Porto  Rico  became  a 
part  of  the  political  entity  known  as  the  United  States. 

It  is  now  claimed,  and  as  we  believe  for  the  first  time  bv  a 
court  of  the  United  States,  that  territory  may  come  under  the 
complete  and  absolute  sovereignty  and  dominion  of  the  United 
States  and  yet  remain  foreign. 

Judge  Townsend  has  held  in  the  case  of  Qoetze  v.  The  Uni- 
ted SUUes  that  although  the  title  to  the  soil  of  Porto  Rico  is  in 
the  United  States  and  no  other  country  has  any  rights  there  of 
any  character,  yet  Porto  Rico  was,  subsequent  to  the  treaty,  a 
foreign  country  within  the  meaning  of  the  statutes  of  the  17  ni- 
ted  States,  imposing  duties  upon  goods  conliing  from  foreign 
countries.    The  reasoning  by  which  this  conclusion  is  reached 
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]g  SO  noyel  and  important  that  it  will  justify  a  close  examina- 
tion. 

He  says :  '^  By  cession  the  title  to  the  soil  became  de  jurs^ 
bat  in  the  status  of  the  islanders  as  foreigners,  and  so  in  the 
status  of  Porto  Rico  as  a  foreign  country  no  change  was  to  be 
made  until  Congress  should  determine  its  character."  103  Fed. 
Rep.  17.  ^^Thus  we  see  that  in  all  previous  cessions  of  terri- 
tory there  has  been  a  special  provision  in  the  treaty  for  incor- 
porating the  inhabitants  within  the  United  States.  Whether  a 
treaty  stipulation  would  be  sufficient  to  incorporate  the  territory 
into  the  Union  is  not  clearly  established.  .  .  .  There  is  (in 
the  treaty  of  1898)  no  provision  for  the  incorporation  of  the  in- 
habitants within  the  Union  as  there  has  always  been  in  prior 
treaties."  103  Fed.  Rep.  76.  ^^  There  has  been  found,  then^ 
no  reason  either  on  principle  or  authority  why  the  United  States 
should  not  accept  sovereignty  over  territory  without  admitting 
it  as  an  integral  part  of  the  Union  or  making  it  bear  the  bur- 
den of  the  taxation  uniform  throughout  our  nation.  To  deny 
this  power  is  to  deny  to  the  nation  an  important  attribute  of 
sovereignty,"  etc.     103  Fed.  Rep.  86. 

The  sentences  quoted  contain  the  reasoning  of  the  Govern- 
ment, and,  as  we  believe,  the  fallacy  upon  which  their  position 
is  based.  These  fallacies  are  endorsed  by  the  Attorney  General, 
who  says  in  his  Ooetze  brief,  p.  4 : 

"  That  the  treaty-making  power — the  President  and  the  Sen- 
ate— as  evidenced  by  the  language  of  the  treaty  of  Paris,  did 
not  intend  to  make  Porto  Rico  and  the  Philippine  Islands 
integral  parts  of  the  United  States,  but  intended  in  several  par- 
ticulars to  reserve  their  final  status  for  adjustment  by  Con- 
gress." And  at  page  8:  ^^  There  is  no  doubt  that  it  was  the 
intention  of  the  treaty  of  Paris  not  to  make  the  ceded  islands  a 
part  of  the  United  States." 

The  Government  of  the  United  States  may  sustain  as  to  any 
given  territory  three  relations:  (1)  Sovereign  jurisdiction. 
(2)  Temporary  occupation  of  foreign  soil.  (3)  Foreign  terri- 
tory over  which  it  has  no  jurisdiction. 

In  the  last  case  it  has  no  relations  with  the  inhabitants ;  in 
the  second  it  is  merely  the  de  facto  sovereign  over  certain  tor- 
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litdry;  this  sovereignty  cannot  under  the  Oonstitntion  affect 
the  political  status  of  the  inhabitants  since  the  allegiance  which 
they  owe  to  the  United  States  is  but  temporary  and  only  as  an 
incident  of  war,  their  former  allegiance  reverting  with  the  re- 
turn of  the  former  sovereign.  The  Gastme  Cmcj  Untied  Spates 
V.  Ricej  4  Wheat.  246,  and  Fleming  v.  Page^  9  How.  615. 

In  the  first  case,  and  that  is  the  position  of  Porto  Bico,  the 
power  of  Congress  over  the  political  status  is  plenary.  Politi- 
cal rights  are  franchises  which  may  be  given  or  taken  away  by 
Congress  in  the  territories,  i.  e,j  the  places  over  which  it  has 
exclusive  local  jurisdiction.    Murphy  v.  Rameey^  114  IT.  S.  15. 

The  treaties  to  which  Judge  Townsend  referred  endeavored 
to  settle  the  political  status  of  the  countries  ceded  by  provisions 
that  they  should  be  admitted  into  the  Union  as  soon  as  possible, 
and  the  Attorney  General  {Ooetze  brief,  p.  66)  emphadzes  this 
position. 

Granting  that  by  the  treaty  the  inhabitants  of  Porto  Rico 
acquired  neither  civil  nor  political  rights,  yet  that  did  not  make 
Porto  Bico  a  foreign  country. 

A  foreign  country  is  a  country  under  a  sovereignty  other 
than  that  of  the  United  States.  ^^  By  a  foreign  port  may  be 
understood  a  port  within  the  dominions  of  a  foreign  sovereign 
and  without  the  dominions  of  the  United  States."  Mr.  Justice 
Story  in  United  States  v.  Heywardy  2  GkiU.  501.  See  also  Chief 
Justice  Spencer  in  King  v.  Parks^  19  Johns.  375.  Also  Trea- 
sury Regulation  835,  approved  in  Stairs  v.  Paisleej  18  How. 
526.    This  Porto  Rico  admittedly  was  not. 

What  Judge  Townsend  meant,  then,  was  simply  that  until 
Congress  had  legislated,  the  inhabitants  had  no  political  rights, 
and  their  private  or  civil  rights  remained  unchanged. 

Incorporation  of  the  inhabitants  within  the  United  States 
means,  if  anything,  that  the  inhabitants  shall  be  made  part  of 
the  body  politic,  i.  «.,  enter  the  union  as  a  State,  as  was  in- 
tended in  the  case  of  Louisiana,  which  we  shall  hereafter  ex- 
amine. 

This  is  very  different  from  making  territory  a  part  of  the 
United  States,  which  is  all  the  present  case  contends  for. 

The  fact  that  the  inhabitants  of  a  country  ceded  by  treaty  to 
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the  United  States  are  still  under  the  military  aathorify  of  the 
Oovemment  awaiting  the  action  of  Congress  organizing  a  local 
government  is  entirely  apart  from  the  question  as  to  whether 
the  territory,  regardless  of  the  status,  race,  or  color  of  its  in- 
habitants, is  a  part  of  the  United  States. 

Let  us  assume  that  Porto  Rico  was  inhabited  by  roving  In- 
dian tribes  and  had  no  other  inhabitants,  could  it  be  contended 
that  although  we  had  acquired  title  to  the  soil,  the  Indians  be- 
ing tribes  which  were  not,  while  maintaining  their  tribal  rela- 
tions, citizens  of  the  United  States,  therefore  the  territory  in 
question  was  a  foreign  country  ?    Certainly  not. 

As  the  Attorney  General  says,  Ooetze  brief,  p.  6 :  "  The  basis 
of  the  custom  laws  is  not  ownership,  but  (1)  the  geographical 
origin  of  the  shipment,  and  (2)  the  nature  of  the  goods." 

The  learned  judge  and  thie  Attorney  General  confuse  the  idea 
of  acquiring  territory,  and  thus  enlarging  the  boundaries  of  the 
United  States,  with  the  withholding  of  political  rights.  They 
make  the  one  depend  upon  the  other.  This  is  clear  from  the 
expression  (in  the  Goetze  case)  that  the  United  States  ^^may 
accept  sovereignty  without  admitting  it  (the  territory)  as  an 
integral  part  of  the  Union."  If  by  an  integral  part  of  the 
Union  he  means  a  political  part,  i.  e.y  a  State,  we  assent  to  the 
proposition. 

The  political  power  of  the  Union  is  in  the  inhabitants  of  the 
States — those  of  the  Territories  have  none. 

The  incorporation  of  new  territory  into  our  body  politic 
would  and  must  mean  the  incorporation  of  the  inhabitants  into 
our  political  people  i.  ^.,  into  people  of  the  States. 

This  we  do  not  contend  for. 

Had  nothing  been  said  in  the  treaty  as  to  the  inhabitants, 
their  political  status  and  within  certain  limitations  their  civil 
rights  would  have  been  entirely  within  the  power  of  Congress. 
In  previous  treaties  acquiring  territory  the  United  States  had 
usually  promised  the  ceding  country  that  its  inhabitants  should 
have  admission  to  statehood. 

This  had  been  the  usual  course. 

In  the  present  instance  the  American  Government,  desiring 
that  the  disposition  of  the  question  should  be  left  entirely  to 
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the  Congress,  was  not  satisfied  to  negatively  refrain  f roin  prom- 
ises to  Spain,  but,  in  order  that  no  misanderstanding  should 
occur  in  the  future,  expressly  stipulated  with  Spain  that  Con- 
gress should  determine  these  questions.  It  would  have  been 
proper  for  Spain  to  have  asked  that  her  subjects  in  Porto  Rico 
should  be  admitted  to  and  incorporated  in  the  Union  of  States. 
She  did  not  do  so,  but  left  the  matter  absolutely  to  the  United 
States. 

This  clause  in  the  treaty  then  left  the  United  States  free  to 
deal  with  the  inhabitants  as  she  chose — subject  always  to  the 
prohibitions  of  the  Constitution. 

Its  sovereignty  over  the  territory  is  thus  emphasized,  not  di- 
minished. 

III.  EFFBOts  OF  Annexation.  The  fallacy  underlying  all  the 
reasoning  of  the  learned  court  below,  and  of  the  counsel  for 
the  Government,  seems  to  be  based  upon  the  following  reason- 
ing: 

"  We  have  the  authority  of  Fleming  v.  Page^  that  acquiring 
title  to  the  soil  of  the  territory  making  it  part  of  the  United 
States  as  regards  other  nations  does  not  bring  it  within  the 
sphere  of  the  Constitution.  If,  then,  it  is  not  acquisition  of  soil 
which  extends  our  constitutional  boundaries,  what  does  accom- 
plish this  result  ?  In  order  to  extend  the  boundaries  recognized 
by  other  nations,  the  extension  of  dominion  by  acquisition  is 
sufficient." 

To  speak  of  soil  coming  mthin  the  sphere  of  the  Constitution 
seems  to  us  to  be  a  misuse  of  language.  It  was  held,  and 
rightly  held,  in  Fleming  v.  Pagej  that  where  the  armies  of  the 
United  States  had  overrun,  conquered,  and  held  an  extent  of 
territory,  other  nations  would  recognize  that  the  United  States 
was  a  de  facto  Government  in  and  over  such  territory. 

This  is  an  elementary  rule  of  international  law  which  we  do 
not  question. 

This  was  occupation,  not  acquisition. 

How  the  country  over  which  the  authorities  of  the  United 
States  had  established  a  de  facto  government  was  to  be  organ- 
ized and  governed,  is  a  question  with  which  international  law 
has  no  concern.     Under  the  Constitution  of  the  United  States 
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the  Goyemment  has  power  to  wage  war  and  to  carry  oat  aH 
the  duties  necessary  and  incident  to  the  waging  of  such  war. 
When  it  occupies  foreign  territory  it  is  doing  so  in  pursuance 
of  a  power  delegated  to  it  by  the  Constitution,  and  while  the 
Oonstitotion  as  such  does  not  affect  the  territory  or  soil  over 
which  the  United  States  troops  exercise  jurisdiction,  it  is  by 
reason  of  the  grant  of  power  contained  in  the  Oonstitution 
that  the  United  States  troops  are  there  carrying  on  legitimate 
warfare,  and  are  not  mere  adventurers  or  revolutionists. 

What  the  learned  judge  means  by  bringing  the  territoiy 
within  the  sphere  of  the  Constitution  we  do  not  exactly  un- 
derstand. 

If  he  means  that  our  jurisdiction  there  is  not  exercised  in 
pursuance  of  the  Constitution,  we  claim  that  he  is  incorrect  in 
his  postulate  of  constitutional  law.  If,  however,  he  means  that 
the  jurisdiction  is  only  temporary  military  jurisdiction,  and  that 
the  clauses  of  the  Constitution  in  regard  to  the  bill  of  rights 
and  uniformity  of  taxation  do  not  and  cannot  apply,  we  accede 
to  his  view  entirely. 

'  The  confusion  in  his  reasoning  seems  to  arise  from  want  of 
appreciation  of  the  fact  that  the  Constitution  applies  both  to 
peace  and  to  war.  That  there  is,  so  to  speak,  a  Constitution  for 
peace  and  one  for  war. 

This  is  no  new  theory,  but  was  clearly  and  ably  expressed  by 
John  Quincy  Adams  in  the  House  of  Eepresentatives  in  1886. 
He  said : 

'^  There  are,  then,  in  the  authority  of  Congress  and  in  the  Exec- 
utive, two  classes  of  powers  altogether  different  in  their  nature 
and  often  incompatible  with  each  other — war  power  and  peace 
power.  The  peace  power  is  limited  by  regulations  and  restricted 
by  provisions  in  the  Constitution  itself.  The  war  power  is  only 
limited  by  the  usage  of  nations.  This  power  is  tremendous.  It 
is  strictly  constitutional,  but  it  breaks  down  every  barrier  so 
anxiously  erected  for  the  ptotection  of  liberty  and  of  life." 

This  war  power  is,  then,  unlimited,  except  by  the  limitation 
which  may  fairly  be  implied  from  the  Constitution  that  the 
war  allowed  to  be  waged  shall  be  civilized  warfare ;  that  is  to 
say,  warfare  accordipg  to-  the  rules  and  regulations  recognized 
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by  civilized  nations,  not  warfare  as  known  to  and  praotioed  by 
the  Apaches  and  Zoliuk  That  in  carrying  on  sach  warfare  in 
accordance  with  the  public  law  of  the  world  the  Govemment 
of  the  United  States  has  the  right  to  exercise  a  temporary 
jurisdiction  over  territory  belonging  to  another  nation  is  un- 
questioned. That  jurisdiction,  however,  is  and  niust  remain 
temporary,  until  either  the  treaty-making  or  law-making  power 
of  the  Govemment  has  acted. 

The  President,  as  Judge  Taney  said,  cannot  enlarge  the  ter- 
ritorial boundaries  of  the  United  States.  The  natibn  whose 
soil  we  are  occupying  and  whose  jurisdiction  we  have  tempo- 
rarily ousted  has  what  might  be  termed  in  private  law  a'  right 
of  reverter,  and  when  the  United  States  withdraws  its  troops 
the  world  recognizes  that  the  sovereignty  belongs  to  the  nation 
temporarily  dispossessed.  The  boundaries  could  not  ^^  be  en- 
larged or  diminished  as  the  armies  on  either  side  advanced  or 
retreated."    Flemmg  v.  Page^  9  How.  616. 

But,  and  here  we  think  the  learned  court  in  the  Ooetze  case 
failed  to  appreciate  the  distinction,  if  the  law  or  treaty-making 
power  enacts  that  the  territory  over  which  the  nailitary  arm  of 
the  Government  has  extended  shall  come  under  the  permanent 
absolute  sovereign  jurisdiction  of  the  United  States,  then,  and 
then  only,  a  new  and  different  status  arises.  ''The  United 
States,  it  is  true,  may  extend  its  boundaries  by  conquest  or 
treaty  .  .  .  but  that  can  be  done  only  by  the  treaty-mak- 
ing power  or  the  legislative  authority,  and  is  not  a  |)art  of  the 
power  conferred  upon  the  President  by  the  declaration  of  war." 
Memmg  v.  Page^  9  How.  614.  The  former  sovereign  then  loses 
all  right  of  reverter  and  the  territorial  limits  of  the  United 
States  are  in  so  far  enlarged.  See  Cross  v.  Harrison^  19  How. 
It  is,  therefore,  erroneous  to  say  that  ''it  is  not  acquisition  of 
aoil  which  extends  our  constitutional  boundaries."  What  was 
meant  is  probably  that  occupation  of  soil  did  not  extend  our 
boundaries. 

"  Constitutional  boundaries,"  we  submit,  is  a  misleading  if 
not  meaningless  term.  The  Constitution  is  the  life  of  the  Gov- 
emment of  the  United  States.  Wherever  that  Government 
goes  it  goes  by  virtue  of  that  Constitution  or  grant  from  the 
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sovereign  people  which  made  the  Gk)verntnent  and  which  gave 
it  as  a  government  certain  powers  and  withheld  from  it  others. 
When,  therefore,  the  Government  of  the  United  States  was  in 
Porto  Rico,  in  Caba,.  and  in  the  Philippines  daring  the  war 
with  Spain,  it  was  because  the  Constitution  gave  it  the  right 
to  wage  war.  The  constitutional  boundaries,  therefore,  if  the 
phrase  be  claimed  to  have  any  meaning,  we  must  again  insist 
can  only  mean  the  entire  sphere  of  activity  within  which  the 
Government  moves. 

We  repeat  here  the  contention  of  the  Government : 

^*  In  order  to  extend  boundaries  recognized  by  other  nations 
the  extension  of  dominion  by  conquest  is  sufficient.  To  extend 
constitutional  boundaries  there  must  be  some  extension  of  or- 
ganic law  to  the  inhabitants  or  of  institutions  over  the  territory. 
The  sphere  of  application  of  the  Constitution  is  determined  not 
by  considerations  of  title  to  land,  but  by  recognition  of  the  po- 
litical status  of  its  inhabitants  "  (opinion  in  the  Qoetze  case) ;  or, 
as  the  Attorney  General  phrases  the  same  contention,  ^^acquired 
territory  as  [is]  neither  bound  nor  privileged  by  that  instrument 
until  brought  within  its  operation  either  by  express  compact  in 
the  treaty  or  by  act  of  Congress."    p.  10,  Brief. 

The  difference  between  our  position  and  the  reasoning  of  the 
learned  judge  and  the  Attorney  General  is  fundamental  and 
admits  of  no  compromise. 

If  they  be  correct,  we  were  in  Porto  Rico  from  the  treaty  of 
peace  down  to  the  recent  act  for  the  government  of  that  island 
without  any  constitutional  authority. 

If  this  be  so,  our  Government  and  officers  had  no  warrant 
for  their  acts  in  the  Constitution,  and,  however  well-meaning 
they  might  have  been,  they  were  in  law  mere  usurpers ;  they 
were  acting  without  the  law  and  without  the  authority  of  the 
sovereign  creating  the  law. 

Granting  that  the  title  to  the  soil  came  rightfully  to  the 
United  States ;  that  the  island  was  completely  under  its  domin- 
ion and  jurisdiction,  all  its  agencies  in  that  island  and  all  its 
actions  there  were  in  pursuance  of  the  Constitution. 

By  this  we  mean — and  we  desire  to  make  this  point  very 
dear  ^  as  it  seems  to  us  that  misconception  of  its  force  has  led  to 
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the  fallacy  underlying  the  decision  under  concdderation — ^that 
the  agencies  of  the  Government  acting  in  Porto  Rico  had  the 
powers  and  only  the  powers  conferred  by  the  Constitution,  and 
that  in  their  actions  there  they  were  subjected  to  all  its  applica- 
ble hmitations,  restrictions,  prohibitions,  or  delegations. 

lY.  The  extension  theory.  The  clear  effect  of  annexation 
as  shown  in  the  point  above  is  sought  to  be  avoided  by  a  theory 
that  the  Constitution  extends  to  certain  places  and  not  to 
others. 

The  so-called  extension  of  the  Constitution  has  been  a  premise 
upon  which  much  reasoning  has  been  based.  This  reasoning 
we  believe  to  be  fallacious,  because  the  premise  is  a  misleading 
one. 

Our  claim  is  that  the  Constitution  as  such  cannot  be  extended 
by  the  legislature.  This  use  of  the  term  '^  extension  "  is  a  mis- 
nomer. 

The  eases  relating  to  the  application  of  the  constitutional  pro- 
yision  in  regard  to  jury  trials  in  the  District  of  Columbia  and 
in  Utah  have  been  fully  discussed  in  the  other  cases  now  pending 
before  this  court,  and  to  do  so  here  would  thus  involve  endless 
repetition.  The  cases  to  which  we  refer  are  the  following: 
BeynoldB  v.  United  States,  98  U.  S.  145 ;  GaOcm  v.  WUsan,  127 
U.  S.  640;  SprinffvUle  v.  Thomaa,  166  U.  S.  707;  Bowman  v. 
Boas,  167  U.  8.  548 ;  Thompson  v.  Utah,  170  U.  S.  843 ;  Capital 
Trcu^ion  Co.  y.  Hoff,  174  U.  S.  1 ;  Amefrioam,  Pvhlishvng  Co.  v. 
Fischer,  166  U.  S.  464 ;  Black  v.  Jackson,  177  U.  S.  363.  These 
cases  dedde  that  the  Congress  cannot  make  any  law  in  violation 
of  the  prohibitions  of  the  Constitution. 

In  order,  however,  to  avoid  the  conclusion  that  these  cases 
authoritatively  settle  the  proposition  that  Congress  in  legislating 
for  the  Territories  is  bound  by  the  limitations  expressly  con- 
tained in  the  Constitution,  the  learned  counsel  for  the  Govern- 
ment claim  that  in  all  the  cases  cited  Congress  had  legislated 
that  Constitution  into  the  Territories,  i.  «.,  extended  the  Consti- 
tution. Hence  it  was  there  in  force  by  Congressional  action, 
and  the  cases  referred  to  were  properly  decided. 

It  is  true  that  with  one  possible  exception  this  theory  is  no- 
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where  foreshadowed  in  these  decisions.    They  are  all  based  on 
the  Constitation  itself,  not  the  Constitution  by  act  of  Congress. 
Passing  this  objection,  however,  the  position  criticised  is  an- 
soand  for  the  following  reasons : 

(1)  If  the  Constitution  is  in  the  Territories  as  an  act  of  Con- 
gress, it  is  a  mere  law,  and  can  be  recalled  in  whole  or  in  part 
by  the  same  power  that  projected  it. 

(2)  The  Constitution  is  a  constitution  or  creation  of  a  govern- 
ment, not  a  system  of  laws  applicable  to  any  particular  territory. 
The  Government  created  thereby  has  jurisdiction  over  certain 
territory,  but  the  Constitution  only  affects  the  territory  indi- 
rectly because  of  its  operation  upon  the  Gk>vemment.  To  ex- 
tend the  Constitution  to  a  territory  does  not  establish  a  govern- 
ment for  the  territory.  It  can  be  changed,  modified,  abrogated 
— it  cannot  be  extended.  The  Government  which  it  has  ordained 
may,  in  the  march  of  time,  rule  all  the  peoples  of  the  earth,  but 
the  Constitution  would  not  be  thereby  extended — the  same  Gov- 
ernment would  have  extended  its  dominions,  but  the  Constitu- 
tion would  be  the  same  instrument  operating  in  the  same  way, 
viz.,  upon  the  Government. 

(3)  The  organic  acts  for  the  Territories  and  the  Revised  Stat- 
utes enact  that  no  law  shall  be  passed  for  the  Territories  '^  in- 
consistent with  the  Constitution."  Assuming  for  the  argument 
that  the  contentions  of  counsel  for  the  Government  are  correct, 
to  the  effect  that  the  Constitution  was  only  made  for  and  can 
only  apply  to  the  States  of  the  United  States,  we  must  then 
read  into  all  the  general  prohibitory  clauses  of  the  Constitution 
the  word  States,  e.  g.j  Congress  shall  make  no  law  respecting 
an  establishment  of  a  religion  within  the  States. 

No  person  shall  be  held  to  answer  for  a  capital  or  otherwise 
infamous  crime  ^^  within  the  States  "  unless  on  a  presentment,  etc. 

Thus  read  there  would  have  been  nothing  inconsistent  with 
the  Constitution  in  the  laws  held  unconstitutional  in  CaUan 
V.  Wilson,  or  SprmgviUe  v.  Thomas.  If  the  Congress  was  al- 
lowed by  the  Constitution  to  enact  laws  for  the  trial  of  capital 
cases  without  jury  in  the  Territories,  then  such  laws  are  not  in- 
consistent with  the  Constitution.  The  truth  is  that  the  legislar 
tion  of  Congress  on  this  point  was  merely  declaratory  of  its 
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own  powers.  It  knew  that  laws  violating  the  prohibitions  were 
"  inconsistent  with  the  Constitution  "  wherever  civil  government 
prevailed.  If  the  views  of  the  learned  Attorney  General  are 
correct,  the  legislation  of  Congress  was  the  merest  nullity  be- 
cause none  of  the  laws  declared  unconstitutional  are  inconsistent 
with  the  Constitution  read  in  the  light  of  his  novel  theory. 

It  is  respectfully  submitted  that  Congress  in  establishing  a 
government  in  the  Territories  and  enacting  an  organic  act  de- 
fining the  powers  of  the  local  legislature  used  out  of  abundant 
caution  the  language  cited  as  part  of  one  complete  scheme,  a 
portion  of  which  was  merely  declaratory. 

The  Constitution  is  not  a  physical  snbstance.  It  is  in  the 
nature  of  a  grant  or  power,  or  what  would  be  termed,  in  private 
law,  a  power  of  attorney.  A  real  Constitution  is  a  grant  of 
rights  or  powers  by  a  sovereign.  The  sovereign  cannot  be 
limited,  for  he  is  the  source  of  all  law.  Judge  Matthews  in 
Tick  Wo  V.  Hopkins,  118  U.  8.  870. 

If  the  sovereign,  so  called,  is  limited  by  some  external  power, 
then  he  is  not  the  real  sovereign ;  it  is  the  power  imposing  the 
limitation  that  possesses  sovereignty.  This  is  so  because  sover- 
eignty is  something  which  cannot  be  limited.  It  is  the  ultimate 
power.  The  sovereignty  in  the  United  States  is  in  the  people 
of  the  States. 

It  was  contended  during  a  long  period  of  our  history,  and  the 
contention  finds  adherents  in  our  day,  that  the  sovereignty  of  the 
United  States  was  in  the  States  of  the  Union,  and  that  they, 
as  States,  and  not  the  people,  created  the  Constitution. 

In  the  great  case  of  MoCuUooh  v.  Maryland,  4  Wheat.  416, 
it  was  argued  by  one  of  the  ablest  advocates  of  that  theory  that 
the  Constitution  was  created  by  the  acts  of  the  sovereign  and 
independent  States.  Chief  Justice  Marshall  met  the  proposition 
and  answered  it. 

He  said :  ^^  To  the  formation  of  a  league  such  as  was  the  Con- 
federation the  state  sovereignties  were  certainly  competent. 
But  when, '  in  order  to  form  a  more  perfect  union,'  it  was 
deemed  necessary  to  change  this  alliance  into  an  effective  gov- 
ernment, possessing  great  and  sovereign  powers,  and  acting  di- 
rectly on  the  people,  the  necessity  of  referring  to  the  people, 
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and  of  deriving  its  powers  directly  from  them,  was  felt  and  ac- 
knowledged by  all. 

•*  The  Government  of  the  Union,  then  (whatever  might  be 
the  influence  of  this  fact  on  the  case),  is  emphatically  and  truly 
a  government  of  the  people.  In  form  and  in  substance  it  em- 
anates from  them.  Its  powers  are  granted  by  them  and  are  to 
be  exercised  directly  on  them  and  for  their  benefit. 

''  This  Government  is  acknowledged  by  all  to  be  one  of  enu- 
merated powers." 

The  limitations  of  the  Constitution  upon  the  Federal  Govern- 
ment are  not  limitations  upon  the  American  nation. 

The  American  nation  is  sovereign. 

It  can  go  where  it  wishes,  can  act  where  it  wishes,  acquire 
territory  where  it  wishes,  treat  the  inhabitants  as  it  wishes,  and 
it«  powers  are  only  limited  by  the  physical  force  which  may  be 
brought  to  bear  against  it  by  other  sovereigns. 

But  the  Government  is  not  sovereign. 

Again  we  desire  to  respectfully  submit  that  a  great  deal  of 
the  reasoning  upon  which  our  opponents  rely  is  based  upon  the 
inability  to  distinguish  this  salient  fact :  That  the  people  of  the 
United  States  are  sovereign,  and  that  the  Government  is  not,  is 
the  great  fact  which  distinguishes  our  constitutional  law  from 
that  of  most  of  the  civilized  nations  of  Europe. 

It  was  a  great  departure  from  and  a  great  improvement  upon 
the  political  science  and  upon  the  law  and  institutions  which 
had  preceded  it.  It  did  not  make  us  a  crippled  nation,  as  the 
Attorney  General  suggests,  but  a  nation  that  has  permanently 
protected  itself  against  usurpations  by  its  own  agents. 

The  court  below  said :  ^^  If  the  United  States  is  to  be  denied 
this  common  attribute  of  sovereignty,  it  must  be  admitted  that 
the  treaty  of  Paris  is  so  far  unconstitutional ;  but  if  our  nation 
has  this  power  in  common  vnth  other  nations,  then  the  treaty 
is  valid." 

Here,  again,  we  find  this  precise  fallacy,  the  confounding  of 
the  nation  with  the  Government.  If  the  Government  possesses 
all  the  powers  of  the  nation,  then  there  is  no  question  before 
the  court  for  decision. 

To  state  that  because  other  nations  or  states  possess  certain 
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powers  the  Grovernment  of  the  United  States  must  possess  them, 
or  the  nation  be  a  crippled  one,  is  an  absurdity. 

The  difference  between  the  other  nations  referred  to  and  the 
United  States  is  that  in  those  nations  the  body  of  ofBicials  con- 
stituting the  government  are  endowed  by  the  people  with  all 
the  powers  of  the  state  or  of  the  sovereignty.  They  can  take 
property  without  due  process  of  law ;  they  can  try  in  any  mode 
which  they  may  desire ;  they  can  abridge  the  freedom  of  the 
press ;  they  can  violate  all  those  rights  which  we  are  accustomed 
to  call  sacred  and  inalienable. 

The  United  States  as  a  sovereign  people  can  do  all  these  things, 
but  they  were  unwilling  to  allow  their  officials  to  do  them,  and 
until  their  ideas  shall  have  changed,  so  that  they  no  longer  be- 
lieve certain  rights  important  or  f  umiamental,  these  limitations 
placed  upon  the  Government  will  doubtless  remain  thei'e. 

But  to  argue  from  this  that  the  sovereign  nation  called  the 
United  States  is  any  less  powerful  than  other  nations,  or  cannot 
pursue  any  course  or  policy  which  it  may  desire,  is,  we  submit, 
due  to  a  failure  to  appreciate  the  basic  elements  of  our  consti- 
tutional law. 

"  The  dejure  title  to  the  soil,"  says  the  learned  judge,  "  was 
in  the  United  States,  but  its  inhabitants  were  foreigners  to  the 
Union,  and  the  provision  for  the  uniformity  of  duties  had  no  ap- 
plication there." 

If  by  foreigners  to  the  Union  he  means  persons  without  polit- 
ical rights,  then  we  acquiesce  in  the  proposition.  Citizens  of  the 
United  States  residing  in  the  District  of  Columbia  or  in  the  Ter- 
ritory of  Oklahoma,  or  residing  abroad  and  having,  lost  their 
residence  within  the  States  of  the  Union,  are  then  foreigners  to 
the  Union. 

Many,  if  not  most,  of  the  provisions  of  the  Constitution  may 
be  inapplicable  to  the  inhabitants  of  Porto  Kico,  but  this  is  true 
of  many  inhabitants  of  the  United  States.  Aliens  of  all  races, 
whether  Aryan  or  Mongolian,  inhabiting  the  United  States,  may 
in  this  sense  be  foreigners  to  the  Union,  yet  they  possess  certain 
rights  which  the  Government  cannot  infringe  ( Yick  Wo  v.  Hop- 
hvMj  118  U.  S.  370),  ^^  not  because  those  provisions  were  enacted 
for  them,  but  because  they  are  essential  limitations  inherent  in 


38  OCTOBER  TERM^  1900. 

Argament  for  Plaintiffs  in  Error. 

the  very  existence  of  the  American  Goyemment.''    Seoretarjr 

Root's  report  of  1899. 

The  Constitution  does  not  act  directly  npon  the  people  of 
Porto  Rico  or  the  United  States. 

It  is  upon  the  Government  that  the  Constitution  acts  directly. 

The  officers  of  the  Government  cannot  take  property  within 
the  District  of  Columbia  without  due  process  of  law.  They  can- 
not try  a  man  in  the  Territory  of  Oklahoma  without  indictment 
by  a  grand  jury  and  trial  before  a  petit  jury  and  with  the  other 
safeguards  known  to  the  common  law,  and  yet  the  individual 
whose  property  is  so  protected  in  the  District  of  Columbia,  or 
whose  life  is  so  safeguarded  in  the  Territory  of  Oklahoma,  may 
not  be,  and  often  is  not,  a  citizen  either  in  the  general  or  polit- 
ical sense  and  has  no  direct  relations  to  the  Constitution ;  he  is 
an  inhabitant  of  the  United  States,  and  as  such  (temporarily  sub- 
ject to  its  jurisdiction)  he  is  entitled  to  certain  rights  because 
the  people  of  the  United  States  have  chosen  to  place  certain 
limitations  on  the  Government. 

The  people  may  take  his  property  without  due  process  of  law 
and  they  may  try  him  without  a  jury,  if  they  so  desire.  They 
have  elected  to  do  otherwise,  and  until  they  terminate  that  elec- 
tion he  possesses  immunities  against  the  action  of  the  Govern- 
ment. 

In  other  words,  there  are  certain  spheres  within  which  the 
Government,  at  least  under  normal  circumstances — that  is  to 
say,  peace — cannot  tread,  by  reason  of  those  inhibitions  in  the 
Constitution.  The  inhabitant  has  rights,  or  what  may  be  bet- 
ter called,  viewed  at  least  from  the  Government  ^standpoint,  im- 
munities. 

While  the  military  status  lasted  the  prohibitions  and  limita- 
tions of  the  Co  istitution  did  not  apply. 

Martial  law  is  the  will  of  the  commander — that  is  to  say,  it 
is  no  law — and,  therefore,  while  martial  law  existed  by  virtue 
of  the  Constitution,  the  Porto  Ricans  had  no  rights  thereunder 
because  the  Constitution  granted  them  none. 

It  is  this  absence  of  immunities  on  the  part  of  the  inhabitants 
of  territory  under  the  sovereign  dominion  of  the  United  States 
during  the  existence  of  military  government  which  the  learned 
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apparently  had  in  mind  when  he  speaks  of  the  Porto  Bicans 
being  foreigners  to  the  Constitution.  The  Oonstitution  did  not 
spread  aboat  them  its  protecting  a^^ ;  because  daring  the  mili< 
itary  period  the  usual  limitations  did  not  apply. 

The  Constitution  does  not  apply  as  a  whole  to  eveiy  action 
of  the  Gk>vemment  in  every  particular  locality.  Wherever  and 
however  acting,  it  is  acting  under  some  clauses  or  provisions  of 
organic  law  and  may  not  be  affected  by  others. 

There  are,  in  other  words,  in  our  system,  broadly  speaking,  two 
kinds  of  government  permitted  by  the  Constitution.  (1)  Mili- 
tary government,  which  means  the  suspension  of  all  immuiiitieSi 
and  (2)  the  normal  or  peace  Constitution.  This  may  in  turn  be 
properly  divided  into  two  portions,  viz. :  (I)  The  Federal,  in 
which  the  powers  of  government  are  divided  between  the  local 
or  state  governments  and  the  General  Government  (and  the 
greater  portion  of  the  Constitution  applies  to  the  Government 
in  this  Federal  capacity) ;  (II)  the  local,  or  that  government  in 
Territories  or  places  in  which  no  state  government  exists. 

As  a  territorial  government  Congress  has  all  the  powers  which 
it  possesses  as  a  Federal  Government,  and  together  therewith 
all  the  powers  which  the  state  governments  possess,  save  sach 
powers  as  may  be  expressly  inhibited  to  both  governments  by 
the  Constitution  and  reserved  to  the  people.  iTo^.  Bai^  v. 
Tankion,  101  U.  S.  189. 

But  a  curious  sophism  has  recently  been  advanced.  It  is  con- 
tended that  land  may  be  within  the  sovereign  jurisdiction  of  the 
United  States,  the  Government  may  exercise  utdimited  jurisdic- 
tion over  it,  and  yet  that  such  land  or  territory  is  not  territory 
of  the  United  States.  It  is  difficult  to  combat  this  assertion, 
because  it  is  a  mere  assertion,  resting  upon  no  logical  basis  what- 
ever. "  All  territory  within  the  jurisdiction  of  the  United  States 
not  included  in  any  State  must  necessarily  be  governed  by  or 
under  the  authority  of  Congress.  The  Territories  are  but  po- 
litical subdivisions  of  the  outlying  dominion  of  the  United 
States."    Jfat.  Bank  v.  YankCony  supra. 

The  Territories  are  nothing  more  than  outlying  dominion  of 
the  United  States. 

The  learned  court  below  in  the  Joetze  case  says : 


40  OCTOBER  TERM,  1900. 

Axgumoiit  for  PlaintiiEi  in  Srot* 


^^  New  territory  is  not  brought  under  the  Constitution  by  ao* 
quisition  of  the  soil,  otherwise  Fleming  v.  Pctge  could  not  have 
been  decided  as  it  was.  This  is  done  either  by  an  incorporation 
of  the  inhabitants  into  the  Union,  or  by  an  extension  of  our  laws 
and  institutions  throughout  the  territory.  This  cannot  be  done 
by  conquest,  but  only  by  legislation  or  treaty.  Fleming  v.  Page. 
Here  the  treaty  recognizes  and  makes  complete  the  de  facto  titie 
gained  by  conquest.  The  island  is  not  thus  brought  under  the 
Constitution  unless  the  treaty  supplements  the  confirmation  of 
title  by  an  incorporation  of  the  inhabitants  into  the  Union 
under  the  Constitution  or  by  the  extension  of  our  institu- 
tions.   .    .    ." 

That  the  incorporation  of  the  inhabitants  into  the  political 
body  constituting  the  sovereign  people  of  the  United  States  has 
nothing  to  do  with  the  immunities  of  persons  within  the  terri- 
tory seems  thus  abundantly  established. 

V.  Thb  Question  of  thb  Status  of  Porto  Rioo  undbb  the 
Presidential  Government  oannot  affect  this  case. 

Again  it  has  been  urged  that  the  imposition  of  duties  here 
complained  of  is  made  valid  by  reason  of  the  President's  pre- 
rogatives over  conquered  territory  held  under  military  sway. 

But  the  tax  having  been  imposed  at  New  York  upon  goods 
of  a  New  York  merchant  under  the  general  tariff  law,  it  is  im- 
material that  Porto  Rico  may  have  been  under  a  military  form 
of  government. 

The  Executive  claimed  that  war  existed,  and  the  military  status 
continued,  and  we  J^elieve  the  courts  cannot  view  the  matter 
in  any  other  light,  but  must  follow  the  coordinate  branch  of  the 
Government. 

Assuming,  however,  the  truth  of  this,  it  does  not  follow  there- 
from that  territory  ceded  to  the  United  States  is  not  a  part 
thereof.  The  fact  that  the  Executive  still  continues  a  de  facto 
government  originated  under  the  law  of  belligerent  rights  does 
not  affect  the  question.  It  has  never  been  judicially  determined, 
however,  that  when  war  has  notoriously  c^iBed  and  peace  reigns 
triumphant  the  Executive  in  such  a  de  facto  government  can 
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still  ezeroifle  fall  war  rights  without  the  restraints  and  restrio- 
tions  imposed  upon  government  by  the  Constitution. 

The  Government  and  the  courts  have  established  a  contrary 
doctrine  in  the  case  of  California  Cross  v.  Harrison  and  Leiter^ 
darfer  v.  WM>j  supra^  where  it  was  held  that  the  presidential 
government  originated  in  belligerent  rights  and  remained  the 
de  facto  government  until  Congress  chose  to  legislate  otherwise. 

It  is  respectfully  submitted  that  while  war  actually  continues 
the  executive  power  is  there  as  Commander  in  Chief,  and  that 
when  war  has  ceased,  and  it  is  so  recognized  by  the  Executive, 
the  Executive  remains  as  the  government  in  a  civil  capacity 
for  the  purpose  of  executing  the  laws  of  the  United  States. 

International  kw,  or  that  great  body  of  usage  prevailing 
among  nations,  is,  of  course,  only  a  part  of  our  law  and  bind- 
ing upon  our  Government,  as  far  as  it  has  been  recognized, 
acted  upon,  and  adopted  by  our  tribunals.  But  even  viewed 
from  this  precise  standpoint,  our  courts  have  recognized  and 
adopted  the  rule  of  international  law,  that  when  territory  is 
ceded  the  law  of  the  old  government  remains  in  force.  The 
sanction,  of  course,  is  in  the  acquiring  government^  and  the  old 
laws  are  laws  because  sanctioned  by  the  new  sovereign  of  the 
ceded  territory.  As  the  laws  of  the  former  sovereign,  they 
are  without  force ;  as  the  usages  of  the  inhabitants  sanctioned 
by  the  new  sovereign,  they  obtain  the  dignity  of  law,  and  this 
law  remains  unchanged  until  Congress  chooses  to  act.  And  as 
the  laws  of  such  new  sovereign  they  cannot  prevail  if  they  are 
in  conflict  with  the  fundamental  principles  of  the  new  sovereign's 
constitution. 

"Every  nation  acquiring  territory  by  treaty  or  otherwise 
must  hold  it  subject  to  the  constitution  and  laws  of  its  own 
government."     PoUarcPs  Lessee  v.  Hagam,^  3  How.  212-226. 

"  Every  nation  which  acquires  territory  by  treaty  or  conquest 
holds  it  according  to  its  own  institutions  and  laws."  Fleming 
V.  Page^  9  How.  615. 

"  By  this  substitution  of  the  new  supremacy,  although  the 
former  political  relations  of  the  inhabitants  were  dissolved,  their 
private  relations,  their  rights  vested  under  the  government  of 
their  former  allegiance  or  those  arising  from  contract  or  usage 
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remained  in  full  force  and  unchanged,  except  in  so  far  as  they 
were  in  their  nature  and  character  found  to  be  in  conflict  with 
the  Constitution  and  laws  of  the  United  States."  L&itendorfer 
V.  Webb,  20  How.  177. 

It  is  therefore  clear  that  such  law  is  only  good  when  not  in 
contravention  of  the  Constitution  or  laws  of  the  United  States, 
which  might  possibly  apply  to  new  territories. 

In  enforcing  such  law  the  Executive  is  merely  enforcing  the 
law  of  the  United  States,  and,  we  respectfully  submit,  is  acting 
in  a  civil  capacity. 

In  such  capacity  he  has  not  the  rights  which  he  would  have 
as  Commander  in  Chief  during  hostilities,  and,  therefore,  the 
immunities  of  the  Constitution  for  the  protection  of  life,  liberty 
and  property  operate  in  favor  of  the  individual  in  the  ceded 
territory ;  that  is  to  say,  they  operate  as  restraints  upon  the 
Government  there  because  it  has  ceased  to  be  military  and  be- 
come civil. 

This  theory  was  the  one  adopted  by  the  court  in  Cross  v. 
Harf^ison,  and  was  tersely  summed  up  as  follows :  "  This  gov- 
ernment de  facto  will,  of  course,  exercise  no  power  inconsistent 
with  the  powers  of  the  Constitution  of  the  United  States,  which 
is  the  supreme  law  of  the  land." 

We  submit,  however,  that  the  determination  of  this  question 
is  not  necessary  to  the  decision  of  this  case. 

The  duties  were  levied  upon  a  merchant  at  the  port  of  New 
York,  a  place  within  the  Southern  District  of  New  York,  a  por- 
tion of  the  territory  constituting  the  United  States  under  the 
civil  government  of  a  State. 

The  form  of  government  in  territory  belonging  to  the  United 
States  may  be  military  or  civil,  but  the  territory  is  for  that  rea- 
son none  the  less  a  part  of  the  United  States  and,  therefore, 
according  to  the  Constitution,  duties  must  be  uniform  through- 
out. 

To  claim  that  because  a  part  of  the  United  States  may  tem- 
porarily be  under  military  government  goods  coming  therefrom 
must  be  taxed  as  goods  coming  from  foreign  countries  seems  to 
us  the  result  of  great  confusion  of  thought. 

Judge  Taney's  illustration  in  Fleming  v.  Page^  to  the  effect 
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that  ports  remained  foreign  to  the  revenue  laws  until  these  laws 
bad  erected  the  maohinery  of  custom-houses,  collection  dis- 
tricts, inspectors,  and  collectors,  was  clearly  not  necessary  to 
the  decision,  and  as  a  dichim  was  in  itself  incorrect  as  the  his- 
torical precedents  invoked  were  mistakenly  stated  and  have  been 
ignored  by  this  court  in  the  later  case  of  CroM  v.  Harrisanj 
16  How.  164. 

Duties  must  be  uniform  throughout  the  United  States,  and 
it  is  a  matter  of  indifference  under  what  particular  form  of 
government  any  portion  of  the  United  States  be. 

Were  the  State  of  New  York  declared  to  be  under  the  mili- 
tary government  of  the  United  States,  we  respectfully  submit 
that  during  the  time  of  such  military  occupation  goods  coming 
from  New  York  into  New  Jersey  or  into  the  District  of  Colum- 
bia belonging  to  merchants  there  could  not  be  taxed  on  the 
theory  that  New  York  was  not  a  part  of  the  United  States. 

YI.  The  meamngofihe  United  States.  This  brings  us  to  a 
consideration  of  the  Government  plea  that  in  the  uniformity 
clause  the  term  '^  United  States  "  does  not  mean  what  it  plainly 
implies. 

It  may  be  admitted,  as  Judge  Townsend  says,  that  other  na- 
tions may  take  territory  under  their  sovereignty,  which  they 
do  not  annex  and  make  part  of  themselves. 

That  the  people  of  the  United  States  could  do  this  and  could 
declare  that  the  inhabitants  of  territory  annexed  in  future 
should  have  no  rights  recognized  by  the  Constitution  is  clearly 
demonstrated. 

That  the  present  officials  of  the  United  States  can  do  this  we 
deny. 

The  analogy  to  other  countries  is  misleading.  The  Consti- 
tution  of  the  United  States  is  a  peculiar  one.  In  the  European 
states  the  government  is  also  the  state  or  nation.  The  same 
power  whidi  legislates  also  makes  the  constitution.  Many  of 
the  European  nations  have  a  so-called  constitution,  but  that  in- 
strument is  not  a  constitution  strictly,  but  merely  a  charte  oor^ 
etHutioneUe  or  charter,  an  instrument  by  which  the  government 
gives  to  the  people  certain  rights.  The  government  possessing 
all  the  rights  of  the  sovereign  nation  and  being  itself  sovereign 
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can,  when  acting  in  territory  not  covered  by  this  ohoHe^  govern 
as  it  wishes. 

This  is  the  absolute  reverse  of  the  United  States.  In  the 
United  States  the  people  endow  the  Government.  And  the  peo- 
ple of  the  United  States,  in  addition  to  other  inhibitions  which 
they  have  placed  upon  their  Government,  have  declared  that 
duties  must  be  uniform  throughout  the  United  States. 

Beferences,  therefore,  to  the  constitutional  history  of  other 
nations  can  have  no  bearing  whatever. 

The  one  question,  and  the  sole  question,  for  decision  is,  whether 
Porto  Rico,  within  the  meaning  of  this  clause,  is  a  part  of  the 
United  States. 

While  in  one  sense  this  is  a  political  fact,  it  is  also  a  fact 
affecting  a  property  right  protected  by  the  Constitution,  and  as 
such  a  fact  the  court  will,  of  course,  feel  bound  to  decide  it. 

The  advocates  of  the  position  taken  by  the  collector  must 
claim  broadly  and  without  reservation,  in  order  to  maintain 
their  contention,  that  the  clause  of  the  Constitution  requiring 
uniformity  of  duties  throughout  the  United  States  refers  only 
to  the  thirteen  original  States  and  the  States  to  be  formed  in 
the  future,  ^^  because  the  term  United  States  as  there  used  (in 
the  uniformity  clause)  means  only  territory  comprised  within 
the  several  States  of  the  Union."  Brief  of  Attorney-General 
in  Qoetze  case,  p.  5. 

The  claim  in  substance  is  that  the  term  United  States  as  used 
in  the  Constitution  can  have  only  two  meanings :  (1)  The  col- 
lective name  of  the  States  which  were  united  together  under 
the  Constitution  and  mentioned  in  the  Declaration  of  Independ- 
ence and  in  the  Articles  of  Confederation ;  this  is  the  original 
and  literal  meaning  of  the  word.  (2)  The  corporate  name  of 
the  nation. 

That  as  used  in  the  United  States  Constitution  the  term 
^^  United  States  "  frequently  refers  to  the  States  united  does  not 
admit  of  question^  It  is,  however,  admitted  that  it  is  used  with 
great  frequency  in  another  sense  as  the  political  entity  exercis- 
ing governmental  power. 

In  the  Pinckney  draft  of  the  Constitution,  evidently  with  a 
view  to  make  clear  one  of  the  meanings  of  the  term  *^  United 
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States"  as  used  in  the  Constitation,  appears  the  following: 
^'  The  United  States  shall  be  forever  considered  as  one  body 
corporate  in  law,  and  entitled  to  all  the  rights  and  privileges 
which  to  bodies  corporate  do,  or  ought  to,  appertain." 

That  it  has,  however,  a  third  meaning,  is  also  evident  •  It 
means  not  only  the  States  united  and  the  body  corporate  or 
governmental  power  which  represents  them,  bnt  it  means — 
and  this  is  its  ordinary  meaning  in  the  language  of  the  day — 
that  whole  portion  of  the  earth's  surface  over  which  the  flag 
of  the  United  States  flies  in  sovereign  dominion. 

It  is  clear,  therefore,  that  we  are  not  restricted  to  the  mean- 
ing of  the  term  as  it  appears  in  the  Articles  of  Confederation. 
It  is  argued  with  more  emphasis  than  plausibility,  that  because 
it  meant  in  that  instrument  the  States  united,  it  can  mean 
nothing  more  in  the  Constitution  of  the  United  States,  and 
that  the  phrase  ^^ United  States"  in  the  tax  clause  of  the  Con- 
stitution is  equivalent  to  "  The  United  States  in  Congress  as- 
sembled." 

We  submit  that  this  is  a  misinterpretation  of  history. 

During  the  confederate  period  the  thirteen  States  were  thir- 
teen distinct  political  sovereignties  united  together  by  a  com- 
pact which  was  strictly  an  agreement  in  the  nature  of  a  treaty. 
They  were  not  a  nation. 

The  creation  of  the  Constitution,  however,  wrought  a  funda- 
mental change ;  a  pouring  of  new  wine  into  old  bottles.  Some 
of  the  form  remained,  but  the  spirit  was  gone. 

A  people  practically  homogeneous  in  law  and  language  had 
chosen  to  organize  itself  into  a  political  governmental  unity ;  an 
idea  which  had  existed  only  when  the  consciousness  of  the 
people  had  become  by  the  organization  of  the  Constitution  an 
objective  reality. 

A  nation  did  not  spring  into  being  as  the  poets  have  it,  be- 
cause the  nation  existed.  But  the  nation  established  for  itself 
a  government  and  by  the  Constitution  gave  it  the  necessary 
organization.  This  change  was  so  radical  that  it  is  absurd  to 
say  that  the  term  ^^  United  States "  as  used  in  the  Constitution 
was  used  in  the  same  sense  as  it  had  been  used  in  the  old  Con- 
federation. 
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The  United  States,  indeed,  sometimes  might  mean  the  States 
of  the  United  States.    Bat  it  meant  something  more  besides. 

Since  the  treaty  with  England  of  September  3,  1788,  a  vast 
tract  of  unorganized  land  had  come  into  the  possession  of  the 
people  inhabiting  the  thirteen  States,  formerly  the  British  col- 
onies of  North  America.  Whether  this  tract  of  land  belonged 
to  the  individnal  States  or  to  the  people  was  long  a  mooted 
question,  and  the  dispute  arising  therefrom  was  the  main  cause 
leading  to  the  formation  of  a  more  perfect  union  and  the  adop- 
tion of  the  Oonstitution.  But,  from  the  time  that  this  vaist 
tract  of  territory  came  within  the  sovereign  dominion  and  ju- 
risdiction of  the  United  States,  that  term  ceased  to  mean  only 
the  States  united. 

As  was  said  by  Madison  in  the  Federalist  (No.  38) :  ^^  We 
may  conclude  that  the  Northwest  Territory  will  soon  become 
a  national  tract,  and  Congress  having  assumed  the  govern- 
ment of  this*Territory,  has  attempted  to  do  more.  They  have 
appointed  officers  and  have  prescribed  the  conditions  upon  which 
States  may  be  admitted  into  the  Union.  All  this  has  been  done, 
and  done  without  the  least  color  of  constitutional  authority." 

It  was  clear  that  the  Government  of  the  Confederation  had 
never  had  any  constitutional  right  to  govern  this  Territory. 
The  people  of  the  United  States,  even  under  that  imperfect 
organization,  took  upon  themselves  the  task  which  resulted  in 
the  celebrated  OTyiinance  of  1787,  by  which  the  inhabitants  of 
this  Territory  were  accorded  not  only  the  ordinary  civil  rights, 
which  in  that  primitive  age  were  considered  so  important  as  to 
be  inalienable,  but  also  certain  political  rights. 

Of  course  until  the  cession  of  these  lands  to  the  GenerU  Gov- 
ernment by  the  people  of  the  United  States,  the  latter  term 
could  have  but  one  meaning.  It  would  have  been  perfectly 
possible,  and  even  proper,  for  the  people  to  have  used  another 
word  to  designate  the  entire  domain  made  up  of  the  original 
States  and  the  new  land,  and  which  John  Marshall  called  the 
American  Empire. 

But  the  draughtsman  of  the  Constitution  chose  to  use  the 
same  word  to  designate  three  things :  The  States,  the  corpomte 
name  of  the  nation,  and  the  whole  territory  over  which  the 
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people  of  the  United  States  through  either  their  general  or 
state  governments  had  jurisdiction. 

It  is  admitted  by  an  able  advocate  of  the  view  under  criticism 
that|  as  far  as  the  United  States  has  been  concerned,  "  At  all 
events  no  such  new  term  has  been  adopted  and  hence  United 
States  is  the  only  term  which  we  have  had  to  designate  either 
individually  or  collectively  the-  States  and  Territories,  and  ac- 
cordingly, while  it  has  always  been  used  for  the  former  of  these 
purposes,  it  has  sometimes  been  used  for  the  latter."  Professor 
Langdell,  Harvard  Law  Beview,  Feb.  1900. 

Or,  as  the  learned  Attorney  General  says,  the  word  has  the 
third  meaning  in  '^  an  international  sense  designating  the  ex- 
tent of  our  dominion  as  a  sovereign  nation,"  and  explains  the 
admission  by  stating  that  the  term  in  this  sense  is  one  of  com- 
mon usage — that  is  to  say,  conventional,  and  that  it  has  no  con- 
stitutional or  legal  meaning,  and  that,  therefore,  the  Constitution 
cannot  be  supposed  to  have  intended  it  for  that  purpose. 

So  far  from  its  being  probable  that  the  framers  did  not  mean 
to  use  the  word  in  its.  so-called  international  sense,  the  history 
of  that  time  demonstrates  quite  conclusively  that  the  exact 
opposite  was  their  intention. 

The  great  ordinance  for  the  government  of  the  Northwest 
Territory,  drawn  originally  by  Jefferson,  and  somewhat  modi- 
fied before  it  passed  through  Congress,  was  in  some  respects  a 
prototype  of  the  Constitution  itself.  It  embodied  the  ideas 
which  led  up  to  the  foundation  of  the  Constitution,  based  upon 
the  political  philosophy  adhered  to  by  most  of  the  framav  of 
the  Constitution.  It  gave  to  the  hardy  and  self-reliant  pioneers 
in  that  Territory  political  rights  of  self-government  and  secured 
to  them  the  guarantees  of  personal  freedom  in  accordance  with 
the  most  enlightened  rules  of  the  common  law.  That  this  ordi- 
nance was  regarded  as  sacred  and  as  unchangeable  as  the  law 
of  the  Medes  and  Persians,  appears  from  its  language,  which 
declares  it  to  be  a  compact  between  the  people  of  the  Territories 
and  the  people  of  the  States,  unchangeable  except  by  consent. 
Almost  the  first  act  of  the  first  Congress,  in  which  many  of  the 
framers  of  the  Constitution  sat,  was  to  reenact  the  Northwest 
ordinance  in  its  entirety.    It  is  idle  to  say  that  their  doing  this 
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involved  the  notion  that  the  people  therein  were  not  suffloieiiily 
protected  by  the  Constitution,  as  the  learned  Attorney-General 
assumes.  The  Constitution  gave  them  no  right  of  looal  self- 
government.  It  was  necessary  to  enact  some  law  oonferring 
u|x>n  them,  political  rights,  and  therefore  the  ordinance  was  re- 
enacted  by  Congress,  the  original  ordinance  having  been  adopted 
prior  to  the  adoption  of  the  Constitution. 

The  fact  that  the  ordinance  contained  many  of  the  provisions 
of  the  subsequent  Constitution  in  no  manner  supports  the 
theory  of  the  learned  Attorney  General  that  *^  the  accepted 
doctrine  was  that  such  guarantees  and  rights  must  be  conferred 
by  Congress."    p.  102  of  Ooetze  brief. 

Unnecessary  provisions  are  sometimes  inserted  in  statutes  out 
of  abundant  caution.    McAUister  v.  U.  A,  141  U.  S.  174, 187. 

YII.   Thb  uniformity  clause  is  not  in  the  natube  of  a  law 

ITSELF,  BUT  PBOHIBITS    THE    CoNGBESS  FBOM  PASSINO  CBBTAIN 
LAWS. 

In  further  considering  the  reach  of  this  uniformity  clause  or 
the  consequent  breadth  to  be  assigned  to  the  term  "United 
States,"  it  is  proper  to  recall  the  difference  between  the  rule  of 
interpretation  to  be  given  to  a  statute,  and  that  to  be  given  to 
an  organic  act  whose  object  was  to  restrict  the  statute-making 
power,  and  prohibit  the  enactment  of  a  certain  class  of  obnox- 
ious legislation. 

As  the  ordinance  was  framed  before  the  Constitution  it  seeins 
strange  to  claim  that "  the  history  of  the  ordinance  for  the  gov- 
ernment of  the  Northwest  Territory  also  proves  that  the  states- 
men of  that  day  did  not  accept  the  doctrine  that  the  guarantees 
enjoyed  by  the  inhabitants  of  the  States  were  possessed  by  the 
inhabitants  of  the  Northwest  Territory  neither  by  virtue  of 
the  Articles  of  Confederation  nor  the  fact  that  they  had  there- 
tofore been  within  the  jurisdiction  of  one  of  the  States." 
Atty.  Gen.  Qoetze  brief,,  p.  102. 

The  provisions  of  the  Constitution  relating  to  the  States  have 
often  been  put  in  the  statutes  creating  the  machinery  necessary 
to  carry  them  out.  Without  this  maohinery  many  of  these  en- 
actments are  lifeless. 
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This  is  trae  of  the  original  judiciary  act  drawn  by  Mr.  Ells- 
worth and  of  many  of  the  early  statutes. 

The  prohibitions  in  the  Constitution  against  direct  taxation, 
unless  in  proportion  to  representation,  uniformity  in  duties,  and 
the  bill  of  rights,  are,  however,  all  of  a  negative  nature. 

They  forbid  the  Government  to  do  certain  things  and  it  does 
not  require  legislation  to  carry  out  the  prohibition.  In  other 
words,  the  Government  cannot  legislate  in  contravention  of 
them. 

The  Constitution  intended  that  all  the  inhabitants  of  the 
States  and  Territories  under  the  sovereign  dominion  of  the  Uni- 
ted States  should  have  the  equal  protection  of  the  laws  and  the 
Constitution. 

As  was  said  by  Judge  Bradley  in  Boyd  v.  United  States^  116 
IT.  S.  616,  regarding  the  Fourth  Amendment :  "  As  every  Amer- 
ican statesman  during  our  revolutionary  and  formative  period 
as  a  nation  was  familiar  with  this  monument  of  English  freedom 
(referring  to  Lord  Camden's  decision  in  JEiitio  v.  Carringtan 
and  three  other  king's  messengers,  which  was  the  Wilkes  case) 
and  considered  it  as  the  true  and  ultimate  expression  of  consti- 
tutional law,  it  may  be  confidently  asserted  that  its  propositions 
were  in  the  minds  of  those  who  framed  the  Fourth  Amendment 
to  the  Constitution,"  etc.  In  was  therefore  true,  historically 
and  legally,  *^  That  the  District  of  Columbia  or  the  territory 
west  of  the  Missouri  is  not  less  within  the  United  States  than 
Maryland  or  Pennsylvania ;  and  it  is  not  less  necessary  on  the 
principles  of  our  Constitution  that  uniformity  in  the  imposition 
of  imposts,  duties,  and  excises  should  be  observed  in  the  one 
than  in  the  other.  Since  then  the  power  to  lay  and  collect  taxes, 
which  includes  direct  taxation,  is  obviously  coextensive  with 
the  power  to  lay  and  collect  duties,  imposts,  and  excises,  and 
since  the  lattier  extends  throughout  the  United  States,  it  fol- 
lows that  the  power  to  impose  direct  taxes  also  extends  through- 
out the  United  States.'*    Loughborough  v.  Blake. 

Admitting  that  the  Constitution  uses  the  term  ^'United 
States "  in  several  senses,  it  would  then  follow  that  we  must 
seek  for  the  meaning  of  the  term  in  the  context. 

It  is  not  reasonable  to  suppose,  however,  that  different  senses 

VOL.  CLXXXII — i 
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would  be  given  to  the  word  in  the  same  daoae.  ^^  That  Oon- 
gress  shall  have  power  to  lay  and  collect  taxes  ...  to  pro- 
vide for  the  common  and  general  welfare  of  the  United  States," 
eto.,  but  all  duties  must  be  uniform  throughout  the  ^^  United 
States." 

The  United  States  for  whose  debts  and  general  welfare  the 
proceeds  of  the  taxes  are  to  be  devoted  must  mean  the  same 
United  States  throughout  which  they  are  to  be  uniform. 

It  is  respectfully  submitted  that  it  can  hardly  be  seriously 
contended  that  Congress  cannot  apply  the  proceeds  of  the  gen- 
eral taxation  to  the  general  defence  and  welfare  of  the  Terri- 
tories as  parts  of  the  United  States. 

If  our  opponents  are  logical  they  must  deny  this  and  Congress 
would,  therefore,  not  have  the  power  to  apply  the  proceeds  of 
general  taxation  to  the  welfare  of  the  people  of  Oklahoma  or 
Kew  Mexico,  or  to  defend  them  in  case  of  invasion. 

The  Constitution  also  provides  that  Congress  shall  have  power 
to  pass  a  uniform  rule  of  naturalization.  It  has  been  recognized 
by  the  Supreme  Court  that  the  early  laws  passed  by  the  Con- 
gress in  which  sat  many  of  the  members  of  the  convention  are 
contemporaneous  interpretations  of  the  highest  value. 

An  examination  of  the  naturalization  law  will  show  that  that 
statute  was  intended  to  indude  the  Territories  as  well  as  the 
States. 

The  act  of  January  29, 1795,  c.  20, 1  U.  S.  414,  which  was  an 
act  to  provide  a  uniform  rule  of  naturalization,  includes  the  Ter- 
ritories of  the  United  States  within  the  term  ^'  United  States." 
It  declares  that  any  alien  may  become  a  citizen  of*  the  United 
States  upon  complying  with  certain  requisites. 

He  shall  declare  before  one  of  the  courts  that  he  has  resided 
in  one  of  the  States  aforesaid  or  within  the  Territory  within 
which  such  court  is  held  at  least  one  year.  His  time  of  resi- 
dence within  the  Territory  is  evidently  included  within  the  five 
years  within  which  he  shall  reside  within  the  United  States, 
and  it  is  evident  that  the  statute  uses  tho  term  "  United  States  " 
in  the  same  sense  that  Chief  Justice  Marshall  used  it  as  the 
Great  American  Empire.  That  it  also  used  it  in  the  sense  of 
States  united  is  evident  from  the  first  article^  "That  any  alien 
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being  a  free  white  person  may  be  admitted  to  become  a  citizen 
of  the  United  States  or  any  of  them."  Certainly  in  the  nat- 
uralization law  the  word  was  nsed  in  both  senses. 

Elk  y.  WUhinSy  112  U.  8. 102,  virtually  takes  the  same  view. 

It  is  nnsonnd  to  argue  that  because  in  some  contexts  the 
word  is  used  meaning  individual  States  it  may  not  in  others 
mean  to  apply  to  all  the  dominions  over  which  the  Gk>vem- 
ment  exercises  jurisdiction. 

The  flexibility  with  which  the  word  ^*  State"  may  be  used, 
and  the  underlying  principle  that  when  used  in  some  legal  en- 
actment or  document  the  context  must  be  considered  and  the 
word  may  be  understood  in  its  conventional  and  ordinary  mean- 
ing as  well  as  in  the  legal  or  historical  meaning,  is  well  illus- 
trated in  the  case  of  Qeofroy  v.  Biggs^  183  U.  S.  268. 

It  is  there  held  that  the  word  "States"  or  "Union"  may 
include  the  District  of  Columbia,  although  strictly  speaking  the 
District  of  Columbia  is  not  a  State.  It  is  a  political  entity  pes* 
sessing  the  right  to  local  self-government  and  may  properly  fall 
within  the  designation  of  State  as  understood  generally  in  the 
language  of  diplomacy  and  international  law.  "  To  insure  re- 
ciprocity in  the  meaning  of  the  treaty  it  would  be  necessary  to 
hold  that  by  the  term  United  States  or  Union  is  meant  all  the 
political  States  in  the  country.  ...  It  is  not  only  those 
political  communities  called  the  States,  but  also  those  which 
constitute  the  political  bodies  called  the  Territories  and  the 
District  of  Columbia."     Oeofroy  v.  Riggs,  9upra. 

The  question  of  the  meaning  of  this  term  arises  very  clearly 
under  the  Fourteenth  Amendment  in  the  phrase,  "All  persons 
bom  or  naturalized  in  the  United  ^States."  This  phrase  has 
been  interpreted  by  the  Supreme  Court  in  the  famous  case  of 
Wong  Kim  Ark  v.  United  States,  169  U.  S.  649,  as  follows : 
"  These  provisions  are  useful  in  their  application  to  all  persons 
within  the  territorial  jurisdiction.  It  is  accordingly  enacted 
by  section  1997  of  the  statutes  that  all  persons  within  the  juris- 
diction of  the  United  States  shall  have  the  same  rights  in  every 
State  or  Territory." 

As  was  said  in  the  SUmghter  House  Cases,  16  Wall.  36,  74 : 
^  Not  only  may  a  man  be  a  citizen  of  the  United  States  without 


62  OCTOBER  TERM,  1900. 

Ajgament  for  PlaintifFs  in  Error. 

being  a  citizen  of  a  State,  bat  an  important  element  is  necessary 
to  convert  the  former  into  the  latter.  He  most  reside  within 
the  State  to  make  him  a  citizen  of  it,  but  it  is  only  necessary 
that  he  should  be  bom  or  naturalized  in  the  United  States  to  be 
a  citizen  of  the  Union." 

Which  is  the  "  United  States  "  as  here  distinguished  from  the 
seyeral  "States?" 

It  has  been  demonstrated  — 

That  the  term  "  United  States  "  was  meant  by  the  f  ramers  of 
the  Constitution  to  include  States  and  Territories  or  the  outly- 
ing dominion  under  the  jurisdiction  of  the  United  States ; 

That  the  Constitution  itself  shows  that  it  was  used  in  this 
sense  in  the  uniformity  taxation  clause ; 

That  the  early  laws  of  the  United  States  carrying  out  the 
Constitution  so  interpreted  it  and  that  the  meaning  given  to  it 
by  Chief  Justice  Marshall  as  the  equivalent  of  the  Great  Ameri- 
can Empire  was  the  meaning  intended  by  the  Fourteenth 
Amendment. 

This  meaning  is  the  ordinary  general  meaning  in  which  it  is 
understood,  not  only  by  American  citizens,  but  by  people  through- 
out the  world.  The  historical,  legal,  and  constitutional  uses  of 
the  term  are  therefoild  in  accord. 

The  fact  that  it  sometimes  means  the  States  of  the  United 
States  and  at  other  times  the  Government  is  immaterial,  as  each 
time  that  it  occurs  in  the  Constitution  its  meaning  must  be  de- 
termined by  the  context. 

It  is  true  that  an  eminent  statesman,  Mr.  Webster,  at  times 
contended,  both  before  the  Supreme  Court  and  in  Congress,  that 
the  Constitution  did  not  apply  to  the  Government  of  the  United 
States  when  it  was  acting  in  the  Territories,  and  that  it  had 
there  no  limitation. 

"  Congress,"  he  says,  "  has  full  legislative  powers  in  the  Ter- 
ritories without  any  grants  from  the  State.  What  is  Florida? 
It  is  no  part  of  the  United  States." 

In  the  great  debate  with  Calhoun,  however,  Mr.  Webster  ad- 
mitted that  the  laws  of  Congress  governing  Territories  were 
based  upon  the  power  granted  in  the  Constitution  to  make  all 
necessary  rules  and  regulations  for  the  Territories  of  the  United 
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States,  thereby  admitting  that  a  portion  of  the  Constitution,  at 
least,  applied  to  the  Territories.  He  was  also  forced  to  admit 
that  the  oonstitational  inhibitions  on  the  General  Government 
were  everywhere  in  force.    20  Cong.  Globe,  252,  Feb.  1849. 

An  examination  of  the  position  taken  by  Mf .  Webster  shows 
that  he  had  in  miiid  political  rights,  and  that  when  he  asked 
aboat  Florida  and  said  it  was  no  part  of  the  United  States  be- 
cause not  represented  in  Congress,  he  had  in  mind  the  political 
rights  of  the  people  of  the  States  recognized  by  the  Constitution, 
which  extend  as  well  to  the  inhabitants  of  Territories. 

The  position,  however,  which  he  was  forced  to  take  resolves 
itself  simply  into  the  assumption  that  under  the  rules  and 
regulations  clause  Congress  can  do  what  it  wishes  in  the  Ter- 
ritories. This  position  has  been  so  frequently  overruled  by  the 
courts  that  it  is  scarcely  necessary  now  to  argue  it. 

It  is  certainly  inapplicable  to  the  uniformity  clause,  because 
even  if  the  Bill  of  Bights  by  any  strained  construction  of  the 
Constitution  be  held  not  to  go  with  Congress  into  the  Territories, 
certainly  the  uniformity  clause,  as  has  been  shown,  applies  to 
the  whole  United  States,  and  therefore  limits  Congress  when 
legislating  for  the  Territories. 

The  learned  counsel  for  the  Government  has  set  forth  the  de- 
bate in  the  Senate  on  the  Walker  amendment  proposing  the 
extension  of  the  Constitution  to  California.  He  considers  Cal- 
houn the  father  of  the  theory  that  the  Constitution  can  have 
effect  in  the  Territories,  and  believes  the  doctrine  to  have  had  its 
origin  in  the  desire  of  the  advocates  of  slavery  to  carry  that  in- 
stitution into  the  Territories. 

If  Webster  adopted  a  position  which  even  his  ability  and  in- 
genuity failed  to  sustain,  this  position  is  fairly  attributable  to 
his  fear  that  the  doctrine  that  the  Constitution  extended  to  the 
States  would  involve  the  proposition  (not  as  we  believe  a  neces- 
sary consequence)  that  slavery  should  also  be  allowed  to  exist 
in  the  Territories  free  from  the  power  of  Congress  to  interfere 
with  it. 

He  was,  therefore,  looking  at  the  question  from  a  partisan 
standpoint,  and  his  opinion  on  the  question  as  a  legal  proposi- 
tion was  as  much  influenced  thereby  as  that  of  Calhoun* 
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The  debate  referred  to  has  been  well  desoribed  by  Yon  Hoists 
a  historian  whose  hostility  to  slavery  and  its  advocates  is  a  most 
marked  characteristic  of  his  able  and  exhaastive  work. 

He  says :  ^^  The  amendment  in  this  modified  form  gave  rise 
to  an  interesting  and  important  constitutionaLdebate.  Webster 
objected  to  it  on  the  ground  that  it  gave  the  President  anlimited 
authority  over  the  district,  but  he  also  maintained  that  it  was 
impossible  to  extend  the  Constitution  in  so  general  a  way  to  a 
Territory.  It  was  indeed  the  moral  duty  of  Congress  in  its 
legislation  for'  the  Territory  to  preserve  the.  principles  of  the 
Constitution,  but  it  was  not  absolutely  necessary.  The  Terri- 
tories were  not  a  part,  but  a  possession  of  the  United  States. 

'^  Calhoun,  on  the  contrary,  maintained  that  the  Constitution, 
which  was  of  itself  the  supreme  law  of  the  land,  extended  pro- 
prio  vigore  and  eo  ipso  also  to  the  Territories,  even  though  its 
provisions  were  not  all  applicable  there.  If  the  Constitution 
does  not  extend  to  the  Territories,  whence  did  Congress  get  the 
authority,  which  existed  only  by  virtue  of  the  Constitution,  to 
exercise  any  government  over  the  Territories? 

^^  Calhoun  was  evidently  right,  although  Webster  had  good 
grounds  for  astonishment  that  the  radical  upholder  of  State 
rights  should  supportthis  view.  The  courts  of  the  United  States 
have  decided  that  the  Constitution  has  a  legal  existence.  The 
relation  of  the  Union  to  the  Territories  is,  therefore,  a  legal  re- 
lation in  and  under  the  Constitution  which  is  wholly  independ- 
ent of  the  legislation  of  Congress,  of  which  it  is  in  fact  the  basis. 
The  fact  that  the  legislative  action  of  Congress  is  required  in 
order  to  make  this  legal  relation  effective  is  by  no  means,  as 
Webster  seemed  to  think,  in  contradiction  of  this  relation,  for, 
as  Calhoun  rightly  said,  the  legislative  action  of  Congress  is 
equally  ^ece8sary  in  order  to  put  into  operation  the  provision  of 
the  Constitution  relating  to  tiie  States.  Unquestionably  there 
is  an  essential  difference  between  the  nature  of  the  legal  rela- 
tions of  the  States  to  the  Union  and  that  of  the  Territory.  The 
distinction  following  Webster's  line  of  thought  is  closely  fol- 
lowed by  Cooley's  saying,  ^  the  Constitution  is  made  for  States, 
not  for  Territories.'    .    .    . 
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^  And  equally  incontestable  is  its  (the  Supreme  Court's)  far* 
ther  deolaration  that  the  powers  of  the  Federal  Gtovernment 
in  regard  to  the  persons  and  property  in  Territories  cannot  be 
greater  than  those  guaranteed  to  the  citizens  of  the  State. 
Calhonn  had  asked  whether  Congress  could  create  a  nobility 
and  an  established  church  in  the  Territories."  Yon  Hoist's 
Constitutional  History,  voL  8,  p.  444. 

Exemption  from  the  uniformity  clause  has  been  sought  in  the 
fact  that  Congress,  acting  as  the  local  legislature,  may  impose 
special  taxes  for  the  use  of  a  special  locality,  as  the  States  may 
do  in  the  territory  over  which  they  have  legislative  power. 

When  Congress  is  acting  as  the  local  legislature  in  the  Terri« 
tories,  and  taxing  there,  it  is  contended  that  it  is  not  bound  by 
the  nnifonnity  claoie. 

Such  taxes  are  not  for  the  common  welfare  of  the  United 
States,  but  are  to  defray  the  expense  of  the  government  of  the 
locality,  and  in  the  dual  position  which  Congress  occupies  in 
our  system,  as  Federal  Government  and  as  local  government 
for  the  territory  of  the  United  States  not  erected  into  States, 
it  has  the  power  to  tax  for  local  purposes. 

Taxes,  therefore,  levied  in  Porto  Rico,  the  proceeds  of  which 
are  applied  for  the  benefit  or  maintenance  of  the  government 
of  the  island,  may,  perhaps,  be  defended  upon  the  ground  that 
they  are  imposed  in  the  exercise  of  the  right  which  Congress 
has  in  the  Territories. 

But  no  question  of  this  kind  can  arise  in  this  case.  The  tax 
was  imposed  under  the  Dingley  Act,  a  law  for  the  taxation  of 
all  goods  coming  into  the  United  States  of  America  and  for  the 
benefit  of  the  Treasury  of  the  United  States.  Congress  in  pass- 
ing this  law  was  acting  as  the  Greneral  Government,  and  no  ques- 
tion of  its  power  as  the  local  legislature  can  possibly  be  raised. 
The  tax  was  levied  on  the  goods  of  a  New  York  merchant  at 
the  port  of  New  York  and  is  unaffected  by  the  status  of  Porto 
Bico,  it  being  once  admitted  that  Porto  Bico  was  a  part  of  the 
United  States. 

Yin.  Pbbobdxnts  Drawn  fboh  Cub  Histobt  do  not  Sus- 
tain THB  Position  of  thk  Govsbnmbnt. 

The  precedents  attempted  to  be  drawn  by  the  learned  couh- 
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sd  for  the  Gk>vemment  from  the  history  of  the  Louisiana  and 
Mezioan  annexations  ander  the  treaties  with  France  and  Mex- 
ico, respectively,  are  not  in  point. 

The  learned  Attorney  General  states  (page  81  of  his  Goetze 
brief): 

^^  It  is  a  common  error,  long  disseminated  and  many  times 
repeated,  to  assert  that  Jefferson  was  under  the  belief  that  the 
United  States  had  no  constitutional  power  to  acquire  foreign 
territory.    ... 

"  An  examination,  however,  of  his  writings  and  of  his  whole 
course  of  action  with  reference  to  the  Louisiana  purchase,  es- 
pecially with  reference  to  the  constitutional  question,^  shows 
conclusively  that  Mr.  Jefferson's  doubt  was  not  with  reference 
to  the  power  of  the  United  States  to  acquire  foreign  territory, 
but  rather  as  to  the  right  to  annex  it  to  and  make  it  a  part  of 
the  United  States." 

•  The  learned  counsel  thinks  this  point  of  veiy  great  import- 
ance. 

As  a  matter  of  history  his  view  is  perhaps  correct^  although 
even  as  to  this  there  is  considerable  doubt. 

What  Jefferson  did  certainly  doubt,  and  the  history  of  the 
time  and  the  debates  in  Congress  tend  to  show  it,  was  the 
power  of  Congress  to  admit  new  States  to  the  Union  from  the 
ceded  territory  without  even  a  Constitutional  Amendment  or 
the  consent  of  all  the  States. 

Mr.  Jefferson  had  instructed  Mr.  Livingston,  then  American 
minister  in  Paris,  that  in  no  event  should  a  provision  be  inserted 
in  the  treaty  with  the  French  Government  providing  that 
States  should  be  erected  in  the  new  territory,  as  he  evidently 
did  not  believe  that  this  could  be  legally  done,  and  was  there- 
fore ynwiUing  that  the  Government  should  take  up^  itself  an 
obligation  which  it  could  not  carry  out. 

Mr.  Jefferson  knew  the  jealousy  which  the  States  felt  of  each 
other  and  the  sectional  f eeliqg  which  prevailed.  He  felt  that 
an  attempt  to  form  States  out  of  this  vast  territory  wonM  give 
rise  to  controversy,  and  with  this  in  view  he  so  instructed  Mr. 
Livingston.  Mr.  Livingston,  however,  for  reasons  which  doubt- 
less justified  the  wisdom  of  his  act,  disobeyed  the  instructions 
of  Mr.  Jefferson, 
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The  First  Consul  desired  to  insert  a  provision  in  the  Louis- 
iana treaty  to  the  effect  '^  that  the  inhabitants  be  incorporated 
into  the  Union  of  the  United  States,"  etc.  It  was  necessary  to 
conclude  the  treaty  with  great  rapidity,  as  France  was  verging 
upon  a  war  with  England,  and  the  opportunity  presented  by 
the  proposition  of  the  First  Consul  to  cede  the  whole  Louisiana 
territory  seemed  so  favorable  to  Mr.  Livingston  that  he  thought 
no  obstacles  should  be  interposed  to  its  immediate  execution. 
It  was  for  this  reaaon  that  the  clause  was  inserted  in  the  treaty, 
contrary  to  the  express  instructions  of  the  f^r^ideht  This 
clause,  as  appears  from  its  wording,  can  mean  only  one  thing. 
The  new  territory  was  to  be  admitted  among  the  States  of  the 
Union,  and  its  inhabitants  to  be  citizens  of  such  States  as  soon 
as  possible. 

The  history  of  the  time,  as  outlined  in  the  foregoing,  proves 
this  beyond  question.  Adams'  History  of  United  States,  voL  II, 
chap.  II  tc^  V. 

As  was  said  by  Mr.  Jefferson  and  quoted  by  the  Attorney 
General :  It  is  most  necessary  [to  convene  Congress]  because 
they  will  be  obliged  to  ask  from  the  people  an  amendment  of 
the  Constitution  authorizing  their  receiving  the  province  into 
the  Union." 

^'  The  Constitution  has  made  no  provision  for  our  holding 
foreign  territory,  still  less  for  incorporating  foreign  nations  into 
our  Union." 

^'  I  think  it  would  be  safer  not  to  permit  the  enlargement  of 
the  Union  but  by  amendment  of  the  Constitution." 

"  I  am  aware  of  the  force  of  the  observations  you  make  on 
the  power  given  by  the  Constitution  to  Congress  to  admit  new 
States  into  the  Union  without  restraining  the  subject  to  the 
territory  then  constituting  the  United  States.  But  when  I  con- 
sider that  the  limits  of  the  United  States  are  precisely  fixed  by 
the  Treaty  of  1783,  that  the  Constitution  expressly  declares  it- 
self to  be  made  for  the  United  States,  I  cannot  help  believing 
that  the  intention  was  to  permit  Congress  to  admit  into  the 
Union  new  States  which  should  be  formed  out  of  the  territory 
for  which  and  under  whose  authority  alone  they  were  then 
acting.    I  do  not  believe  it  was  meant  that  they  might  receive 
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England,  Ireland,  Holland,  etc.,  into  it,  which  would  be  the 
case  under  your  constmction."  pp.  88  to  86^  Attorney  General's 
brief. 

The  learned  Attorney  General,  however,  seems  to  assume 
that  the  expression  of  the  treaty  that  the  territory  shall  be  ad- 
mitted into  the  Union,  etc.,  means  something  different  from 
the  union  of  the  States.  He  says :  ^'  This  correspondence  dem- 
onstrates conclusively  that  whatever  doubt  Jefferson  had  as  to 
the  constitutional  authority  for  the  Louisiana  Treaty  related, 
not  to  acquiring  territory,  but  to  the  right  either  of  the  treaty- 
making  power  or  of  Congress  to  annex  it  to  or  incorporate  it 
into  the  Union." 

If  by  this  the  Attorney  General  means  to  incorporate  it  into 
the  Union  as  a  State^  we  agree  with  his  assertion.  We  cannot 
see  what  other  meaning  it  can  possibly  have,  and  yet  the 
Attorney  General  finds  in  this  history  of  the  Louisiana  acquisi- 
tion precedent  for  the  proposition  that  territory  may  be  ac- 
quired and  held  by  our  Government  as  a  colony  or  province, 
not  a  part  of  the  United  States. 

The  meaning  which  the  learned  Attorney  General  seems  to 
have  in  mind  is  that  the  Union  included  not  only  the  actual 
States,  but  that  portion  of  the  States  which  had  been  ceded  to 
the  General  Government  and  which  was  usually  known  as  the 
Northwest  Territory.  He  seems  to  think,  further,  that  as  the 
framers  had  intended  that  that  territory  should  be  erected  into 
States,  it  stood  upon  a  different  basis  from  territory  thereafter 
acquired,  and  that  incorporation  into  the  Union  did  not  neces- 
sarily mean  as  a  State,  but  meant  to  place  the  new  territory  in 
the  same  position  as  that  formerly  held  by  the  Northwest  Ter* 
ritory. 

We  fail  utterly  to  appreciate  the  force  of  this  argument. 

Even  assuming  it  to  be  true  that  Jefferson  and  his  advisers, 
as  well  as  the  framers  of  the  Constitution,  contemplated  that 
this  territory  was  held  in  trust  for  the  purpose  of  erecting 
States  out  of  it,  nevertheless  there  was  nothing  in  the  Consti- 
tution to  show  that  this  territory  should  be  held  differently  and 
governed  differently  from  territory  thereafter  acquired. 

Admitting,  as  it  is  claimed,  that  Jefferson  did  assume  that 
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the  United  States  Government  had  the  power  of  acquiring  ter- 
ritory, it  would  then,  according  to  the  contention  of  the  learned 
coonsel  for  the  Gtovemment,  come  under  the  rules  and  regula- 
tions clause. 

This  is  the  clause^  however,  of  the  Constitution  in  which  he 
finds  warrant  for  the  government  of  the  Northwest  Territory. 

Therefore,  the  Northwest  Territory  and  the  new  acquisitions 
must  have  stood  on  a  precisely  similar  footing.  As  is  said  by 
the  learned  Attorney  General  (page  102  of  his  brief) :  "  The 
history  of  the  ordinance  for  the  government  of  the  Northwest 
Territory  also  proves  that  the  statesmen  of  that  period  did  not 
accept  the  doctrine  that  the  guarantees  enjoyed  by  the  inhabi- 
tants of  the  States  were  possessed  by  the  inhabitants  of  the 
Northwest  Territory,  neither  by  virtue  of  the  Article  of  Con- 
federation nor  by  the  fact  that  they  had  theretofore  been  within 
the  jurisdiction  of  one  of  the  States." 

The  phrase  ^^  union  "  therefore  meant  the  union  of  States,  and 
when  Mr.  Jefferson  and  his  advisors  doubted  the  propriety  of 
admitting  the  territory  into  the  Union,  they  did  not  mean  the 
union  of  States  and  Territories,  but  the  union  of  the  States. 
Besides,  it  is  respectfully  submitted  that  that  is  the  undoubted 
meaning  of  the  word  '^  union." 

The  debates  cited  at  so  much  length  clearly  show  that  the 
only  question  was  as  to  the  constitutionality  and  propriety  of 
the  stipulation  of  the  treaty  admitting  the  new  territory  into  the 
Union. 

Many  in  Congress  shared  Mr.  Jefferson's  doubts,  at  least  as 
far  as  the  question  of  admitting  the  new  territory  to  statehood 
was  concerned. 

It  did  not  seem  to  be  clearly  understood  at  that  time  whether 
the  treaty  was  of  itself  operative  so  to  admit  the  inhabitants,  or 
whether  an  act  of  Congress  was  necessary,  or  whether  both  to- 
gether without  an  amendment  of  the  Constitution  or  the  con- 
sent of  all  the  States  could  accomplish  the  object. 

That  Art.  Ill  of  the  Treaty  of  1803  was  considered  by  Con- 
gress and  by  the  Louisiana  inhabitants  as  intending  to  provide 
for  an  admission  of  their  territory  as  a  State  is  evidenced  by 
the  remonstrance  and  the  Congressional  reply,  which  we  ex- 
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oerpf :  ^^  Yonr  honorable  body  seems  to  have  adopted  a  constrao- 
tion  of  this  article  which  would  suspend  its  performance  until 
some  period  fixed  by  the  principles  of  the  Constitution  and  to 
have  read  the  article  thus:  ^The  inhabitants  shall  be  incor- 
porated into  the  Union  and  admitted  to  the  enjoyment  of  all 
the  rights,  etc.,  as  soon  as  the  principles  of  the  Federal  Consti- 
tution will  permit.'  We,  on  the  contrary,  contend  that  the 
words  *  according  to  the  principles  of  the  Federal  Constitution,' 
as  they  are  placed  in  the  sentence  form  no  limitation,  that  they 
were  intended  as  a  description  of  the  kind  of  rights  we  were  to 
enjoy,  or,  at  most,  relate  to  the  mode  in  which  they  wece  to  be 
conferred,  and  that  the  article  contemplates  no  other  delay  to 
our  reception  than  will  be  required  to  pass  the  necessary  laws 
and  ascertain  the  representation  to  which  we  are  entitled."  To 
this  remonstrance  the  Committee  of  Congress  replied :  "  We 
consider,  in  the  first  place,  that  the  clause,  which  is  the  ground 
of  our  claim,  is  a  stipulation  made  expressly  in  favor  of  the  in- 
habitants of  Louisiana  then  existing,  b^ause  the  French  Govern- 
ment had  no  right  to  stipulate  the  incorporation  of  the  future 
citizens  of  Louisiana.  We  think  that  the  words  ^  as  soon  as  pos- 
sible, according  to  the  principles  of  the  Constitution,'  evidently 
express  that  this  incorporation  is  to  be  executed  without  any 
unnecessary  delay,  and  that  it  is  to  take  place  on  the  same  prin- 
ciples by  which  the  Constitution  has  regulated  the  rights  of  the 
individual  States,  and  of  the  citizens  of  the  United  States,  in 
relation  to  the  Federal  compact.  We  humbly  think  that  any 
interpretation  tending  to  procrastinate  the  incorporation  of  the 
present  inhabitants  of  Louisiana  into  the  Union  is  directly  op- 
posite to  the  spirit  of  the  third  article  of  cession  of  our  country, 
the  object  of  which  is  unquestionably  to  secure  that  advantage 
to  the  inhabitants  who  are  annexed  to  the  United  States  by  that 
treaty ;  that,  consequently,  any  condition  depending  on  future 
circumstances  ought  to  be  inadmissible,  because  it  would  expose 
the  inhabitants  who  existed  in  Louisiana  when  the  treaty  was 
made  to  be  kept  out  of  the  enjoyment  of  rights  which  have  been 
stipulated  for  them." 

The  only  difference  of  opinion  was  as  to  the  time  when  such 
statehood  should  be  conferred. 


De  lima  v.  BIDWELL.  61 

Argument  for  Plaintifls  In  Error. 

These  doabts  and  diffionlties  were  evidently  borne  in  mind 
by  the  Grovemment  when  it  conoluded  the  treaty  with  Mexico, 
and  they  were  avoided,  as  appears  from  the  clanse  of  that 
treaty. 

Mexico  Tbeaty. 

Should  be  incorporated  into  the  Union  and  be  admitted  at 
the  proper  time  (not  immediately  ^c>ipri{>  vigore  of  the  treaty), 
bat  by  act  of  the  Congress  of  the  United  States  to  the  enjoy- 
ment of  all  rights  of  citizens  of  the  United  States,  p.  66,  At- 
torney General's  brief  in  GoeUse  case. 

Louisiana  Tbeatt. 

The  inhabitants  of  the  ceded  territory  shall  be  incorporated 
into  the  Union  of  the  United  States  and  admitted  as  soon  as 
possible  according  to  the  principles  of  the  Federal  Constitution 
to  the  enjoyment  of  all  rights,  advantages,  and  immunities  of 
citizens  of  the  United  States. 

We  respectfully  submit  that  Jefferson  believed  the  Govern- 
ment could  annex  territory,  though  be  doubted  whether  such 
territory  could  be  admitted  into  the  Union,  the  question  in  this 
case  is  not  affected. 

The  contention  of  the  Government  is,  that  this  territory  and 
all  territories,  save  the  original  States  and  the  States  subse- 
quently admitted,  are  not  affected  by  the  inhibitions  placed  by 
the  Constitution  on  the  action  of  the  Government 

This  they  claim  to  be  true  of  aU  territory  owned  by  the 
United  States  from  the  earliest  time  to  the  present ;  that  is, 
their  argument  applies  equally  to  the  Northwest  Territory  and 
to  the  island  of  Porto  Eico. 

There  is  here  failure  to  distinguish  between  political  rights 
on  the  one  hand  and  the  immunities  against  the  actions  of  the 
Government  which  the  people  of  the  United  States  have  cre- 
ated by  the  Constitution  on  the  other  hand. 

The  statesmen  of  Jefferson's  day  were,  many  of  them,  un- 
willing that  Louisiana  should  be  admitted  into  the  Union,  have 
two  Senators  and  Bepresentatives  in  Congress,  and  disturb 
what  they  believed  to  be  a  very  nice  adjustment  of  interests. 
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What  they  doubtless  feared  was  political  power.  They  had  no 
desire  to  oppress  Louisiana,  establish  an  order  of  nobiUty  or  a 
religion,  to  take  property  without  due  process  of  law,  or  to  tax 
the  inhabitants  for  their  own  benefit.  That  none  of  these 
things  were  in  their  minds  was  evident  from  the  course  pursued. 
She  was  given  all  the  guarantees  of  liberty  and  the  machinery 
to  carry  them  out.  Our  customs  laws  and  tariff  were  extended 
to  her  and  her  inhabitants  were  not  cut  off  from  oar  markets. 
No  debates,  no  struggles,  no  doubts  can  be  found  in  the  history 
of  the  time  as  to  the  right  of  her  people  to  have  all  these  things. 
It  is,  therefore,  manifest  that  the  statesmen  who  opposed  the 
treaty  opposed  it,  not  because  they  feared  to  grant  those  things 
which  were  given  so  freely  and  so  unanimously,  but  because 
they  feared  the  subsequent  admission  of  States  from  Louisiana 
and  the  injection  of  new  political  forces  and  interests  into  the 
Union  of  the  United  States.  The  act  of  March  26, 1804,  for 
the  government  of  Louisiana  enacted  a  full  bill  of  rights  in  en- 
tire accord  with  the  Constitution. 

It  is  true  that  in  October,  1808,  the  House  hurriedly  enacted 
a  bill  providing  for  immediate  temporary  government,  by  the 
President,  transferring  to  him  all  the  powers  held  by  the  former 
Spanish  officials.  That  this  was  a  temporary  measure  appears 
upon  its  face  and  the  bill  above  referred  to  for  the  government 
of  the  territory  was  passed  within  a  year,  yet  even  in  this  haste 
the  safeguard  was  inserted  that  these  powers  should  be  exercised 
for  maintaining  and  protecting  the  inhabitants  of  Louisiana  in 
the  full  enjoyment  of  their  liberty,  property,  and  religion. 

While  this  latter  bill  was  under  consideration,  Dr.  Eustace, 
of  Massachusetts,  made  a  speech  largely  relied  upon  by  the 
learned  Attorney  General  in  support  of  his  point  that  the  Con- 
stitution had  no  effect  in  Louisiana.  Dr.  Eustace  said :  *'  The 
people,  in  my  opinion,  are  at  present  unprepared  for  and  on- 
desirous  of  exercising  the  elective  franchise.  The  first  object 
of  the  Government  is  to  hold  the  country.  How  I  By  protect- 
ing the  people  in  all  their  rights  and  by  administering  tiie  gov- 
ernment in  such  a  manner  as  to  prevent  any  disagreement  among 
them — to  use  no  other  term.  .  .  .  When  they  should  be 
better  acquainted  with  the  principles  of  our  Government,  and 
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shall  have  become  desirous  of  participating  in  our  privileges,  it 
will  be  full  time  to  extend  to  them  the  elective  franchise.  Have 
not  the  House  been  informed  from  an  authentic  source  since 
the  cession  that  the  provisions  of  our  institutions  are  inappli- 
cable to  them ) '' 

And  yet  this  speech  was  made  in  support  of  a  bill  which 
guaranteed  full  civil  rights. 

The  view  was  then  held  by  Congress,  and  probably  rightly 
held,  that  the  people  should  remain  under  what  we  term  terri- 
torial government  for  some  time  before  they  should  be  admitted 
as  States. 

In  this  connection  the  learned  Attorney  General  seems  to 
believe  that  Gouvemeur  Morris's  statement  as  to  what  he  in- 
tended by  the  rules  and  regulations  clause  of  the  Constitution 
should  have  some  weight.  While  we  scarcely  believe  that  a 
communication  contained  in  a  private  letter  as  to  what  one 
member  of  a  convention  desired  that  the  law  should  mean,  can 
be  considered  as  a  factor  by  this  tribunal,  nevertheless  we  re- 
spectfully submit  that  if  the  letter  is  to  be  given  any  weight  at 
all  it  goes  to  show  that  the  convention  took  a  view  opposite 
from  that  advocated  by  the  Government. 

Gouvemeur  Morris  says :  '^  I  always  thought  that  when  we 
should  acquire  Canada  and  Louisiana,  it  would  be  proper  to 
govern  them  as  provinces  and  allow  them  no  voice  in  our  coun- 
cils. In  wording  the  third  section  of  the  fourth  article,  I  went 
as  far  as  circumstances  would  permit  to  establish  the  exclusion. 
Candor  obliges  me  to  add  my  belief,  that  had  it  been  more 
pointedly  expressed,  a  strong  opposition  would  have  been  made." 

Mr.  Morris's  idea  seems  to  have  been  that  newly  acquired  ter- 
ritory should  not,  under  the  Constitution,  be  admitted  to  state- 
hood. If  he  meant  that  it  should  be  denied  the  ordinary  com- 
mon-law rights  guaranteed  by  the  Constitution,  he  did  not  say 
so.  However,  even  assuming,  as  the  Government  seems  to  do, 
that  this  was  his  intention,  he  apparently  shrank  from  announc- 
ing it  to  the  convention.  He,  as  a  member  of  that  convention, 
and  a  prominent  participant  in  its  debates,  doubtless  understood 
the  views  of  all  those  present,  and  so  sure  was  he  that  no  scheme 
of  colonial  government,  such  as  he  apparently  had  in  mind, 
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conld  be  engrafted  upon  the  Constitution,  that  he  endeavored 
by  means  of  a  subterfuge  to  inject  into  the  Constitution  some- 
thing which  might  be  twisted  into  granting  a  power  which  the 
other  members  of  the  convention  did  not  wish  to  confer  upon 
the  Government. 

The  rules  and  regulations  clause,  viewed  in  the  light  of  his- 
tory, referred  to  granting  titles  to  land  in  the  Northwest  Terri- 
tory and  otherwise  disposing  of  and  regulating  it.  It  was  a 
substitute  for  the  Pinckney  draft  ^^  to  appropriate  the  unappro- 
priated lands  of  the  United  States.'' 

Oouvemeur  Morris's  redraft  of  this  clause  was  passed  without 
opposition,  and  it  was  evident  that  the  f ramers  of  the  Constitu- 
tion saw  no  other  meaning  in  it  than  that  in  the  Pinckney  draft. 
That  so  able  a  man  as  Morris  should  have  been  compelled  to 
attempt  to  confer  upon  the  Government  by  the  Constitution 
such  a  power  in  such  a  way  is  very  clear  evidence  of  the  inten- 
tions of  the  majority  who  framed  the  Constitution.  As  he  him- 
self admits,  had  his  intention  been  expressed,  a  strong  opposi- 
tion would  have  been  made.  That  this  opposition  would  have 
been  strong  enough  to  override  his  views  would  seem  not  im- 
probable from  his  fear  and  failure  openly  to  express  them. 

The  cases  relating  to  the  territorial  courts  have  been  so  fully 
discussed  in  the  briefs  already  presented  to  the  learned  court, 
that  further  comment  is  not  required.  We  may  only  say  that 
they  do  not  affect  the  question  as  to  whether  territory  newly 
acquired  by  treaty,  and  as  yet  unorganized,  is  within  the  limits 
of  the  United  States  and  subject  to  the  uniformity  clause  of  the 
Constitution. 

The  regular  judicial  courts  of  the  United  States  were  clearly 
established  by  the  Constitution  for  the  purpose  of  exercising 
jurisdiction  in  reference  to  certain  specified  matters  and  within 
the  States  of  the  *United  States.  The  language  of  the  Consti- 
tution makes  this  clear  in  itself.  They  were  adapted  to  carry 
out  the  Federal  system  of  government. 

They  are,  this  court  has  said,  '*  parts  of  the  Federal  system, 
invested  with  the  judicial  power  of  the  United  States,  expressly 
conferred  by  the  Constitution  and  to  be  exercised  in  correlation 
with  the  presence  and  jurisdiction  of  the  several  state  courts 
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and  governments."  HornbucHe  v.  Toornbs^  18  Wall.  648,  655. 
Cited  with  approval  in  McAllister  v.  U,  &y  141  U.  S.  174, 188. 

On  the  other  hand,  the  courts  established  by  the  Congress 
within  the  Territories  have  jurisdiction  not  only  over  matters 
which  the  Constitution  specially  reserves  to  the  Government  as 
a  Federal  Government,  but  general  jurisdiction  over  all  cases 
arising  between  man  and  man,  and  which  in  the  States  are 
within  the  jurisdiction  of  the  state  courts. 

In  other  words,  they  are  not  Federal  courts,  but  municipal 
courts. 

The  most,  then,  that  these  oases  decide  is  that  the  territorial 
courts  are  not  the  courts  mentioned  in  the  Constitution.  The 
ultimate  ground  upon  which  these  decisions  do  and  must  rest, 
is  the  fact  that  the  Territories  are  not  States,  and  therefore  the 
constitutional  courts  would  be  inapplicable  to  them.  "  The  dis- 
tinctions between  the  Federal  and  state  jurisdictions,  under  the 
Constitution  of  the  United  States,  has  no  foundation  in  these 
territorial  governments,  and  consequently  no  such  distinction 
exists  either  in  respect  to  the  jurisdiction  of  their  courts  or  the 
subjects  submitted  to  their  cognizance.  They  are  legislative 
governments,  and  their  courts  legislative  courts.  Congress  in  the 
exercise  of  its  powers  in  the  organization  and  government  of 
the  Territories  combining  the  powers  of  both  the  state  and  Fed- 
eral authorities.  There  is  but  one  system  of  government  or  of 
laws  operating  within  their  limits,  as  neither  is  subject  to  the 
constitutional  provisions  in  respect  to  state  and  Federal  juris- 
diction."   Benner  v.  Porter^  9  How.  235. 

This  question  is  entirely  different  from  the  question  at  bar. 
The  inhibitions  placed  upon  the  central  Government  are  general 
in  their  language  and  are  applicable  to  the  Government  and  not 
to  any  particular  territory  or  any  particular  circumstances.  That 
Chief  Justice  Marshall  so  understood  it  is  very  clear  from  the 
expressions  used  by  him  in  the  Ccmter  case.  He  admitted  that 
by  the  treaty  at  least  the  citizens  of  Florida  were  citizens  of 
the  United  States.  If  that  was  so,  it  is  very  clear  that  Mr. 
Webster's  contention  that  Florida  was  not  part  of  the  United 
States  was  considered  unsound.  But  having  held  Florida  to  be 
a  part  of  the  United  States,  the  court  then  proceeds  to  show 
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territorial  courts  to  be  local  coarts  under  the  act  of  OongresSy 
and  not  courts  of  the  United  States.  It  is  little  less  than  ab- 
surd to  say  that  Chief  Justice  Marshall,  though  considering  cit- 
izens of  Florida  to  be  citizens  of  the  United  States,  considered 
Florida  to  be  a  foreign  country. 

Some  concern  has  been  expressed  with  reference  to  the  effect 
of  the  nationalization  of  the  uncivilized  tribes  that  may  in- 
habit the  invaluable  possessions  acquired  under  the  Treaty  of 
Paris — a  dread  of  the  sufferage  wielded  by  hordes  of  untamed 
Malays. 

The  Attorney  General  has,  we  believe,  dissipated  this  fear  by 
the  position  which  he  assumes  for  the  Government  at  page  60 
of  the  Goetze  brief :  "  The  political  status  of  the  native  Indian 
tribes  within  territory  acquired  by  the  United  States  by  treaty 
has  been  uniformly  regarded  as  unaffected  by  the  cession.  A  long 
line  of  special  treaties  with  such  tribes  and  numerous  acts  of 
legislation  by  Congress  on  the  subject  of  Indians  and  Indian 
rights  show  that  theise  people  have  always  been  regarded  as 
quad  foreign." 

This  position  is  sustained  by  precedent  at  once  abundant  and 
illustrious,  from  Worcester  v,  Georgia^  5  Pet.  1, 17  (1826),  down 
to  the  most  recent  date,  through  Kagama  v.  United  Stately  118 
U.  S.  375 ;  ToMon  v.  Mayes,  163  U.  S.  376 ;  Elk  v.  WUkins,  etc. 

The  Indians  have  from  the  beginning  been  considered  and 
held  as  distinct  political  communities,  owing  a  primary  alle- 
giance to  their  tribal  authorities,  and  not  subject  to  the  complete 
jurisdiction  of  the  United  States. 

For  this  reason  their  birth  within  the  United  States  does  not 
confer  upon  them  the  citizenship  which  the  Constitution  at- 
taches to  such  birth  in  one  subject  to  the  jurisdiction. 

While  the  Indians,  however,  have  occupied  under  the  l&w 
the  anomalous  position  of  independent  though  subservient  nar 
tionality,  the  territory  they  occupy  has  never  ceased  to  be  ter- 
ritory of  the  United  States,  within  the  geographical  boundaries 
of  and  subject  to  the  sovereignty  and  dominion  of  the  nation ; 
in  every  sense  a  part  of  the  United  States,  to  the  extent  that 
birth  within  such  territory  was  enough  to  endow  the  person  so 
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born  with  dtiseiiship— anlesB  he  owed  immediate  allegiaaoe  to 
some  tribe. 

The  only  qaestion  that  remaina  is :  Whether  uncivilized  tribes 
in  our  new  Asiatic  or  Oaribbean  possessions  may  be  assimilated 
to  these  Indian  tribes^  if  the  Gtovemment  or  Congress  should 
ehoose  so  to  treat  them. 

That  the  existence  of  tribid  relations  and  the  savage  state 
should  have  a  like  effect  in  either  case  goes  without  saying,  un- 
less there  is  some  constitutional  inhibition;  unless,  in  other 
words,  the  relation  of  Indian  tribes,  which  has  prevailed  since 
the  Constitution  was  adopted,  can  be  shown  to  have  been  lim- 
ited by  such  Constitution  to  North  American  Indians. 

We  submit  with  confidence  that  no  such  limitation  can  be 
found. 

This  court  in  United  8kU6$  v.  Kagama^  118  U.  8.  374,  says : 

^'  The  Constitution  of  the  United  States  is  almost  silent  in 
regard  to  the  relations  of  the  Government  which  was  estab- 
lished by  it  to  the  numerous  tribes  of  Indians  within  its  bor- 
ders."   p.  278. 

The  court  then  proceeds  to  point  out  that  the  only  clauses 
relevant  are  the  power  to  regulate  commerce  with  the  Indian 
tribes,  and  the  apportionment  of  direct  taxation  excluding  In- 
dians not  taxed. 

It  was  the  ownership  of  the  territory,  and  the  right  of  ex- 
clusive sovereignty  over  the  same,  which  was  lodged  in  the 
Federal  Government  that  gave  that  Government  the  right  of 
controlling  the  actions  of  the  Indians,  excluding  from  any  such 
privilege  even  the  state  government  within  whose  borders  an 
Indian  reservation  was  located. 

In  Mk  V.  WUkinSj  the  relation  of  the  Indian  born  within  the 
United  States  and  subject  to  tribal  government  was  deter- 
mined not  under  any  specific  Indian  clause  in  the  Constitution, 
but  by  the  clause  relating  to  citizenship  by  birth,  and  under  the 
XIYth  amendment. 

In  other  words,  there  are  virtually  no  Indian  clauses  in  the 
Constitution,  certainly  nothing  to  confine  the  regulation  of  our 
intercourse  with  uncivilized  tribes  within  our  borders  to  North 
American  Indians. 
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In  the  acquisition  of  Mexican  territory,  additional  andvilized 

tribes  were  brought  in  and  dealt  with. 

On  the  acquisition  of  Alaska,  the  uncivilized  tribes  in  that 
Territory,  whose  racial  characteristics  are  as  distinct  from  the 
North  American  Indian  as  both  are  from  the  Malay  and  the 
Tagal,  were  dealt  with  on  the  same  basis.    The  treaty  provides : 

''  The  inhabitaats  .  .  .  with  the  exception  of  uncivilized 
native  tribes  shall  be  admitted  to  the  enjoyment  of  all  the 
rights,  advantages,  and  immunities  of  citizenship,  etc."  Art.  Ill, 
March  30,  1867. 

"  The  uncivilized  tribes  will  be  subject  to  such  laws  and  reg- 
ulations as  the  United  States  from  time  to  time  adopt  in  regard 
to  aboriginal  tribes." 

On  the  acquisition  of  the  Philippines,  the  general  command- 
ing entered  into  a  treaty  with  the  head  of  the  Sulu  tribes,  who 
there  enjoys  the  title  and  certain  attributes  of  a  sultan. 

We  can  see  no  diifioulty,  as  indeed  we  see  little  relevancy,  in 
the  relation  of  the  Indian  question  to  the  sovereignty  of  the 
United  States  over  all  territory  within  its  borders,  and  the  ob- 
ligation which  the  Constitution  establishes  of  uniform  imposts 
throughout  those  borders. 

IX.  The  Effects  of  Cession  upon  the  Question  op  CmzsN- 

SHIP. 

It  is  contended  by  the  Government  that:  '^The  conceded 
power  to  acquire  territory  by  treaty  or  by  conquest  includes 
the  right  to  prescribe  what  terms  the  United  States  will  agree 
to  as  fixing  the  status  of  its  inhabitants." 

We  have  elsewhere  shown  that  the  status  of  the  inhabitants 
is  a  matter  apart  from  and  outside  the  principles  governing 
this  case. 

The  question  of  customs  duties  has  nothing  to  do  with  citizen- 
ship or  nationality. 

The  brief  of  the  learned  Attorney  General  expresses  our  views 
admirably. 

"  The  right  to  bring  merchandise  into  the  United  States  is  a 
right  entirely  within  the  regulation  of  Congress ;  such  a  right 
in  no  wise  differs  as  to  either  citizens  or  aliens.    Citizenship 
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carries  with  it  no  special  or  peculiar  privileges  at  the  cnstom- 
house.  The  American,  the  Spaniard,  the  Porto  Rican  are  treated 
alike.  The  basis  of  the  customs  laws  is  not  ownership,  but 
(1)  the  geographical  origin  of  the  shipment,  and  (2)  the  nature 
of  the  goods."    Brief  Atty.  Gen.  in  Goetze  case,  p.  6. 

Under  these  circumstances,  and  with  this  concession,  it  might 
seem  superfluous  to  discuss  the  vexed  question  of  citizenship 
had  not  the  learned  Attorney  General  deemed  it  important,  if 
not  relevant,  and  discussed  the  question  at  some  length  in  his 
brief. 

In  support  of  his  proposition  he  cites  two  precedents . 

(1)  The  status  of  the  free  negro  prior  to  the  civil  war,  and 
the  amendments  to  the  Constitution. 

(2)  The  history  of  our  relations  with  the  Indians. 

It  may  be  a  cause  for  surprise  that  he  should  have  adduced 
in  support  of  such  an  important  proposition  the  two  least  cred- 
itable instances  in  our  history. 

His  argument  seems  to  sum  itself  up  as  follows; 

The  inhabitants  of  Porto  Rico  are  not  citizens  of  the  United 
States  because  (1)  the  power  to  confer  citizenship  is  one  which  the 
Government  has  not  in  this  instance  chosen  to  exercise ;  (2)  such 
citizenship  is  not  expressly  conferred  either  by  the  Constitution, 
the  laws,  or  the  treaty ;  this  appeal's  from  the  fact  (as  shown 
by  the  I^red  Scott  case)  that  free  negroes  were  not  citizens  and 
that  the  members  of  the  Indian  tribes  have  always  been  held 
to  be  not  citizens  but  quasi  foreigners  who  could  only  acquire 
citizenship  by  naturalization. 

These  questions  seem  so  important  as  to  require  somewhat 
full  examination. 

*^  The  law  knows  nations  only  as  political  communities  and 
as  sovereign  States.  The  nationality,  therefore,  as  a  legal  attri- 
bute of  persons,  is  connection  with  a  certain  body  politic,  mem- 
bership in  a  particular  State.  The  members  of  a  State  are 
called  its  subjects  or  citizens.  The  former  term  if  properly 
construed  is  applicable  to  the  people  of  any  nation  without  re- 
gard to  the  form  of  government,  for  every  State  is  based  upon 
the  relation  of  its  members  to  its  sovereign."    Encyclopaedia 
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Political  Science  and  United  States  History,  article  Nationality^ 
by  Munroe  Smith. 

The  question  of  citizenship  in  the  United  States  has  always 
been  confused  becanse  of  the  use  of  that  word  in  a  dual  sense. 
The  word  ^^  citizen  "  has  two  meanings. 

It  means  in  the  first  sense,  primarily  and'  properly,  the  per- 
sons exercising  political  rights  and  members  of  the  ruling  body 
politic. 

In  the  second  sense,  it  is  applicable  to  the  whole  people  of 
any  nation  without  regard  to  the  form  of  government.  Citizen- 
ship in  the  latter  sense  means  simply  subject  to  the  allegiance  of 
a  particular  State  or  nation.  In  this  sense  it  has  precisely  the 
same  meaning  as  the  term  ^^  subject."  Story  on  the  Constitu- 
tion, Cooley's  edition  and  notes,  §§  1932-89-34,  dted  at  length 
by  Sen.  Foraker,  p.  12,  Rep.  No.  249, 5th  Feb.  1900, 56th  Cong. 
1st  Sess. 

All  the  members  of  a  nation,  subject  to  its  jurisdiction,  or,  as 
the  common  law  has  it,  "  born  under  the  actual  obedience  "  are 
subjects  or  citizens  in  this  sense.  The  word  ^'  subject "  has  been 
somewhat  discredited  by  reason  of  its  usual  reference  to  feudal 
or  absolute  monarchies  where  none  or  few  of  the  subjects  are 
citizens  in  the  sense  of  possessing  political  rights.  The  learned 
Attorney  General  is  in  error  in  supposing  that  ^^  the  term  does 
not  imply  anything  as  to  the  nature  or  form  of  the  govern- 
ment of  which  one  is  a  subject."  p.  72,  Goetse  brief.  By  rea- 
son of  the  disfavor  that  this  term  has  thus  fallen  into,  it  is  now 
found  in  no  constitutionally  governed  nation  save  England. 

The  rule  of  the  common  law  upon  this  subject  is  plain  and 
well  settled  both  in  England  and  America.  Except  in  the  case 
of  children  of  ambassadors,  who  are  in  theory  bom  upon  the 
soil  of  the  sovereign  whom  the  parent  represents,  a  child  bom 
in  the  allegiance  of  the  king  is  bom  his  subject  without  refer- 
ence to  the  political  atatua  or  condition  of  its  parents.  Birth 
and  allegiance  go  together.  1  Blackstone,  366 ;  2  Kent's  Com. 
39,  43 ;  Ingles  v.  The  Sailof^s  Sntig  Harbor,  8  Pet.  120 ;  U.  8. 
V.  Bhodesj  1  Abb.  U.  S.  Bep.  40 ;  Ljfnch  v.  OlarJce^  and  author- 
ities there  cited ;  1  Sandf .  Ch.  630. 

This  is  nothing  more  than  declaratory  of  the  rule  of  the  com- 
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mon  law  as  above  stated.  To  be  a  citizen  of  the  TJnited  States 
by  reason  of  his  birth,  a  person  most  not  only  be  bom  within 
its  territorial  limitSi  bat  he  must  also  be  bom  snbjeot  to  its 
jnrisdiotion — ^that  is,  in  its  power  and  obedienoe.  McKay  ▼. 
CampbeU,  3  U.  S.  Courts  Bep.  Ninth  Circuit,  118,  p.  129.  See 
also  JgZifc  ▼.  WUhinSj  112  U.  8.  99. 

In  order,  however,  to  avoid  the  ambiguity  due  to  this  dual 
sense,  the  Germans  and  the  French  make  use  of  the  word 
**  nationals "  to  denote  all  persons  subject  to  the  allegiance  of 
the  state,  i. «.,  forming  a  part  of  the  nationality,  including  both 
holders  and  nonholders  of  political  rights.  Generally  speak- 
ing, therefore,  nationals  and  aliens  would  include  every  person 
within  a  given  territory  and  would  indicate  the  legal  relations 
which  they  hold  to  the  public  authority  of  such  territory. 

Nationals  are  again  divided  into  two  classes,  those  possess- 
ing political  rights  and  those  who  do  not  possess  them.  The 
latter  class  would  include  women,  minors,  and  persons  who, 
for  a  variety  of  reasons  other  than  alienage,  do  not  possess  the 
political  franchise.    Minor  v.  JBapperseUy  21  Wall.  162. 

The  Fourteenth  Amendment,  declaring  that  all  persons  bom 
or  naturalized  in  the  United  States  and  subject  to  their  alle- 
giance are  citizens,  uses  the  word  in  the  sense  of  national  or 
subject. 

Before  the  Fourteenth  Amendment  the  only  apparent  excep- 
tion was  due  to  the  peculiar  incidents  of  our  history  which 
made  the  negro  something  different  from  the  ordinary  human 
being — ^half  man,  half  beast — something  partly  within  the  do- 
main of  natural  history  and  partly  within  that  of  politics. 

^  The  citizenship  of  the  negro  had  been  denied  in  the  Dred 
ScaU  case  on  the  assumption  that  citizenship  and  subjection 
were  not  indentical  ideas ;  that  a  pereion  might  be  a  subject 
without  being  a  citizen.  In  declaring  that  citizenship  is  ac- 
quired in  the  same  manner  in  which  subjection  is  established 
at  oommon  law,  the  Fourteenth  Amendment  has  placed  the 
equivalency  of  these  terms  and  established  the  citizenship  of  a 
negro  beyond  the  possibility  of  a  doubt."  Encydopsddia  Pol. 
So.  Article  Nationality. 

In  the  recent  leading  case  on  the  question  of  nationality  and 
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citizenship  (Wong  ESm  Ark,  169  U.  S.)  Justioe  Gray,  writing 
for  the  ooort,  says:  ^'In  Dred  Scott  v.  Sandfard  (1857),  19 
How.  398,  Mr.  Justice  Curtis  said : 

*^  *  The  first  section  of  the  second  article  of  the  Constitution 
uses  the  language — a  natural-born  citizen.  It  thus  assumes 
that  citizenship  may  be  acquired  by  birth.  Undoubtedly  this 
language  of  the  Constitution  was  used  in  reference  to  that 
principle  of  public  law  well  understood  in  this  country  at  the 
time  of  the  adoption  of  the  Constitution,  which  referred  citi- 
zenship to  the  place  of  birth.    19  How.  576. 

^^  'Allegiance  is  nothing  more  than  the  tie  or  duty  of  obedi- 
ence of  a  subject  to  the  sovereign  under  whose  protection  he 
is ;  and  allegiance  by  birth  is  that  which  arises  from  being  born 
within  the  dominions  and  under  the  protection  of  a  particular 
sovereign.  Two  things  usually  concur  to  create  citizenship; 
first,  birth  locally  within  the  dominions  of  the  sovereign ;  and 
secondly,  birth  within  the  protection  and  obedience,  or  in  other 
words,  within  the  ligeance  of  the  sovereign — that  is,  the  party 
must  be  born  within  a  place  where  the  sovereign  is  at  the  time 
in  full  possession  and  exercise  of  his  power,  and  the  party  must 
also  at  his  birth  derive  protection  from  and  consequently  owe 
obedience  or  allegiance  to  the  sovereign  as  such  d^  facto.    .    .    . 

" '  Subject  and  citizen  are  in  a  degree  convertible  terms  as  ap- 
plied to  natives ;  and  though  the  term  citizen  seems  to  be  appro- 
priate to  republican  freemen,  yet  we  are  equally  with  the  inhab- 
itants of  all  other  countries  subjects,  or  we  are  equally  bound 
by  allegiance  and  subjection  to  the  Government  and  law  of  the 
land.'    2  Kent.  Com.  258,  note. 

"  Passing  by  questions  once  earnestly  controverted,  but  finally 
put  at  rest  by  the  Fourteenth  Amendment  of  the  Constitution,  it 
is  beyond  doubt  that,  before  the  enactment  of  the  civil  rights 
act  of  1866,  or  the  adoption  of  the  constitutional  amendment, 
all  white  persons  at  least  and  born  within  the  sovereignty  of 
the  United  States,  whether  children  of  citizens  or  of  foreigners, 
excepting  only  children  of  ambassadors  or  public  ministers  of  a 
foreign  government,  were  native-born  citizens  of  the  United 
States. 

'*  The  fundamental  principle  of  the  common  law  with  regard 
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to  English  nationality  was  birth  within  the  allegiance,  also 
called  '  ligealty,'  ^  obedience/  ^  faith,'  or  ^  power/  of  the  King. 
The  principle  embraced  all  persons  born  within  the  Eing's  alle- 
giance and  subject  to  his  protection.  Such  allegiance  and  pro- 
tection were  mutual — as  expressed  in  the  msximy  jf>roteotio  trahit 
9tih;ectionemj  et  subjecUo  protectionem — and  were  not  restricted 
to  natural-bom  subjects  and  naturalized  subjects,  or  to  those  who 
had  taken  an  oath  of  allegiance ;  but  were  predicable  of  aliens 
in  amity,  so  long  as  they  were  within  the  Kingdom.  Children 
bom  in  England  of  such  aliens  were,  therefore,  natural-bora 
subjects.  But  the  children  bom  within  the  realm,  of  foreign 
ambassadors,  or  the  children  of  alien  enemies,  born  during  and 
within  their  hostile  occupation  of  part  of  the  King's  dominions, 
were  not  natural-bom  subjects,  because  not  bom  within  the 
allegiance,  obedience,  or  the  power,  or,  as  would  be  said  at  this 
day,  within  the  jurisdiction  of  the  King." 

Proceeding  from,  these  unquestioned  principles,  it  naturally 
follows  that  the  natives  of  Porto  Eico  and  the  other  ceded  is- 
lands are  TJnited  States  nationals,  or,  as  the  learned  Attorney 
General  prefers  to  term  them,  American  subjects. 

They  are  subjects  or  nationals  in  the  same  sense  that  women, 
minors,  inhabitants  of  Oklahoma  and  Arizona  are  subjects  or 
nationals* 

Persons  in  States  requiring  an  educational  qualification  for 
voting,  who  cannot  attain  to  this  qualification,  are  also  in  this 
position. 

And,  certainly,  if  the  learned  counsel  means  no  more  than 
this,  he  is  right  when  he  says  that,  ^'  To  be  called  an  American 
subject  is  no  disgrace." 

That  the  treaty  carries  out  this  idea  is  very  clear,  for  it  de- 
clares that  natives  of  the  peninsula  of  Spain  who  have  not  elected 
to  remain  Spanish  subjects  shall  be  deemed  to  possess  the  na- 
tionaUty  of  the  territory  in  which  they  reside.  Of  course,  the 
nationality  of  the  territories  depends  upon  the  nation  under 
whose  jurisdiction  the  territories  are,  and  as  this  jurisdiction  is 
the  United  States,  the  phrase  is  equivalent  to  saying  that  citi- 
zens of  the  territory  who  do  not  elect  to  remain  Spanish  citizens 
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become  Amerioan  nationals,  or,  again,  as  the  learned  Attomej 
General  prefers  to  style  them,  American  sabjects. 

It  is  very  clear  that  Porto  Bico  and  the  Island  of  Goam  have 
no  nationality  of  their  own,  nor  can  any  territory  which  does 
not  possess  sovereignty  or  autonomy  be  said  to  have  any  nation- 
ality«  The  inhabitants  of  these  possessions  of  the  United  States 
are  subject  to  its  obedience  and  are,  therefore,  its  nationals  or 
subjects. 

The  negotiators  of  the  treaty  with  Spain  undoubtedly  under- 
stood the  treaty — as  making  all  the  inhabitants  who  did  not 
elect  to  remain  Spaniards,  American  citizens  or  nationals. 

The  Spanish  commissioners  claimed  that — 

*^  The  American  commission  refuses  to  acknowledge  the  right 
of  the  inhabitants  of  the  countries  ceded  or  relinquished  by 
Spain  to  choose  the  citizenship  with  which,  up  to  the  present, 
they  have  been  clothed.  And,  nevertheless,  this  right  of  choos- 
ing, which  is  one  of  the  most  sacred  rights  of  human  beings,  has 
been  constantly  sacred  since  the  day  when  man  was  emancipated 
from  serfdom.  This  sacred  right  has  been  respected  in  treaties 
of  territorial  cession  concluded  in  modem  times.''  Annex  to 
Protocol  No.  21,  treaty  of  peace  between  United  States  and 
Spain  of  Deo.  10, 1898. 

To  this  the  following  reply  was  made : 

**  The  American  commissioners  do  not  so  understand  the  ai^ 
tide  upon  the  subject  of  citizenship  submitted  by  them  as  a  sub- 
stitute for  the  article  proposed  by  the  Spanish  commissioners. 
An  analysis  of  the  article  will  show  that  Spanish  subjecU^ 
natvoes  of  Bpam  are  allowed  a  year's  time  in  which,  by  the  sim- 
ple process  of  stating  in  a  court  of  record  their  intention  so  to 
do,  they  may  preserve  their  allegiance  to  Spain. 

^^Such  persons  have  the  fullest  right  to  dispose  of  their 
property  and  remove  from  the  territory,  or,  remaining,  to  con- 
tinue to  be  Spanish  subjects  or  elect  the  nationality  of  the  new 
territory. 

'^  As  to  natives,  their  status  and  civil  rights  are  left  to  Con- 
gress, which  will  enact  laws  to  govern  the  ceded  territory. 
This  is  no  more  than  the  assertion  of  the  right  of  the  governing 
power  to  control  these  important  relations  to  the  new  govern- 
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ment.  The  CoDgress  of  a  country  which  never  has  enacted 
laws  to  oppress  or  abridge  the  rights  of  residents  within  its  do- 
main, and  whose  laws  permit  the  largest  liberty  consistent  with 
the  preservation  of  order  and  the  protection  of  property,  may 
safely  be  trusted  not  to  depart  from  its  well-settled  practice  in 
dealing  with  the  inhabitants  of  these  islands."  Annex  1  to 
Protocol  No.  22,  treaty  of  peace  between  United  States  and 
Spain  of  Dec.  10, 1898. 

In  view  of  these  assertions  of  the  treaty  makers,  is  it  reason- 
able to  claim  that  this  treaty  was  intended  to  empower  Con- 
gress for  the  first  time  in  its  history  to  govern  **  dependencies'* 
without;  r^;ard  to  Constitutional  immunities  ? 

But  the  learned  counsel  for  the  Government,  if  we  understand 
him  correctly,  claims  that  annexation  of  territory  by  mer^ 
treaty  cession  which  makes  no  provision  for  conferring  citisen- 
ship  upon  the  inhabitants  leaves  them  aliens  until  Congress 
chooses  to  enact  otherwise. 

The  Louisiana,  Florida,  Mexican,  and  Alaskan  treaties  pro- 
vided that  the  inhabitants  shall  be  admitted  to  the  enjoyment 
of  the  rights  and  privileges  of  citizens  of  the  United  States, 
and  from  this  he  infers  that  without  such  stipulation  they  would 
not  have  been  citizens. 

As  to  Louisiana,  Florida,  and  Alaska,  the  stipulation  evidently 
refers  to  the  full  citizenship  incident  to  statehood ;  not  to  **  naked 
citizenship,"  to  borrow  Justice  Curtis's  phrase,  or,  as  we  have 
termed  it,  ^  nationals." 

The  Alaskan  treaty  is  peculiar  in  that  it  excepts  uncivilized 


*^  The  inhabitants  of  the  ceded  territories,  according  to  their 
choice,  reserving  their  natural  allegiance,  may  return  to  Russia 
within  three  years ;  but  if  they  prefer  remaining  in  the  ceded 
territory  they,  with  the  exception  of  uncivilized  native  tribes, 
shall  be  admitted  to  the  enjoyment  of  all  the  rights,  advan- 
tages, and  immunities  of  citizens  of  the  United  States." 

In  that  treaty  remaining  three  years  was  considered  equiva- 
lent to  renouncing  the  Russian  allegiance. 

The  Attorney  General  considers  this  privilege  of  election  a 
suspension  of  citizenship  by  the  United  States,  and  finds  in 
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this  proof  that  the  Constitation'  did  not  affect  the  question. 
Brief,  p.  58.  It  is  respectfully  submitted  that  the  inhabitants 
of  Alaska  had  been  Russian  citizens  or  subjects ;  that  it  is  usual 
under  the  general  postulates  of  international  law  to  allow  per- 
sons to  retain  the  dlegiance  to  their  former  masters,  if  they  so 
desire.  The  provision  in  the  Alaskan  treaty  simply  gave  the 
inhabitants  three  years  to  decide  whether  they  would  retain 
their  former  allegiance.  Their  citizenship  was  not  suspended ; 
they  were  Russian  citizens  until  they  chose  to  become  Ameri- 
can citizens. 

This  treaty  is  analogous  to  the  treaty  with  Spain.  The 
Spanish-born  inhabitants  of  the  ceded  islands  are  allowed  one 
year  in  which  to  decide  whether  they  wish  to  retain  their  for- 
mer citizenship.  In  case  they  should  retain  it,  their  allegiance 
was  due  to  Spain  and  their  reliance  for  protection  was  upon  her. 
Should  they  not  retain  it,  they  then  became  United  States  nar 
tionals.    Treaty  of  Paris,  Art.  IX. 

The  other  inhabitants  of  the  islands  have  not  been  accorded 
this  privilege  for  reasons  fully  set  out  in  the  documents  of  the 
Peace  Commission.    Senate  Doc.  64, 1898. 

As  far  as  the  United  States  was  concerned,  the  latter  people 
could  not  remain  like  natives  of  the  peninsula,  Spanish  subjects, 
but  became  at  once  United  States  nationals.  That  the  United 
States  might  have  given  them  power  to  remain  Spanish  subjects 
is  doubtless  true,  but  it  did  not  choose  to  do  so. 

Pothier  thus  lays  down  the  principle,  says  Mr.  Lawrence,  in 
reference  to  the  acquisitions  which  had  been  made  by  France 
before  the  French  Revolution :  "  When  a  province  is  "united  to 
the  Crown,  its  inhabitants  must  be  regarded  as  Frenchmen 
whether  they  were  bom  before  or  after  the  union." 

Pothier  carries  the  principle  so  far  as  to  say :  ^^  There  is  every 
reason  to  think  that  the  foreigners  who  are  established  in  these 
provinces,  and  who  have  there  obtained,  according  to  the  laws 
in  force,  the  rights  of  citizenship,  must,  after  the  annexation, 
be  considered  citizens  equally  with  the  native  inhabitants  of 
those  provinces,  or,  at  least,  with  foreigners  naturalized  in 
France." 

And  applying  the  same  principle  in  the  cases  of  loss  and 
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restoration  of  territory,  he  says :  ^^  When  a  provinoe  is  dis- 
membered from  the  Crown,  when  a  conquered  country  is 
restored  by  the  treaty  of  peace,  the  sovereignty  over  the  in- 
habitants is  changed.  Citizens  at  the  time  of  the  conquest  or 
since  the  conquest,  or  if  bom  since  the  union,  citizens  by  their 
birth  till  the  dismemberment  of  the  province,  become  foreign- 
ers." Traits  des  Personnes,  P^rt  I,  tit  2,  sec  1,  cited  by  Law- 
rence, Appendix  to  Wheaton,  897. 

The  treaty  of  April  26,  1798,  for  the  incorporation  of  the  Re- 
public of  Geneva  with  the  French  Republic,  declared  that  the 
Genevese  who  inhabited  the  city  and  territory  of  Geneva,  as 
well  as  those  who  were  in  France  or  elsewhere,  became  and 
were  native-bom  Frenchmen  (fran9ais  nte),  and  the  treaty  for 
the  annexation  of  Mulbausen  also  declared  that  the  citizens  and 
inhabitants  of  Mulhausen  and  its  dependencies  became  and  were 
native-born  citizens  (fran^ais  n^).  Referring  to  these  treaties, 
Mr.  Lawrence  says :  ''  It  is  not,.however,  understood  that  these 
special  declarations  varied  the  conditions  of  the  inhabitants  of 
these  small  republics  from  that  of  the  numerous  countries  and 
provinces  which  were  incorporated  with  France  between  1789 
and  1814. 

^^  These  relations  established  as  to  Geneva  and  Mulhausen 
were  applicable  to  all  the  annexations. 

^'  They  were  the  '  in^mediate  consequences,'  says  Fcelix  (Revue 
de  Droit  Fran9ais  et  Etranger,  Tom.  II,  page  328,  Naturaliza- 
tion Collective),  *  of  every  union  of  territory,  according  to  the 
existing  law  of  nations,  and  since  it  is  no  longer  the  custom, 
even  after  the  conquest  of  a  country,  to  reduce  its  inhabitants 
to  a  condition  inferior  to  that  of  the  conquering  country.' " 

This  custom  which,  as  Foelix  says,  has  fallen  into  honorable 
disuse,  is  apparently  what  the  Attorney  General  desires  to  re- 
vive by  placing  Porto  Ricans  on  the  footing  of  the  '^  1135 
free  people  of  color  in  New  Orleans  in  1803,"  that  is,  at  the 
time  of  its  cession  to  the  United  States. 

The  dismemberment  of  populated  territory  from  a  State  on 
the  one  hand,  and  its  incorporation  into  a  new  nationality  on 
the  other,  operate  as  a  collective  naturalization  i^so  facto. 
'^  Annexation  of  territory,  either  by  peaceful  cession  or  as  a  re- 
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salt  of  war,  inyariably  carries  with  it  a  change  of  nationality. 
This  is  what  is  called  collective  naturalization."  Pradier  Foe- 
d6r^  Droit  International  PaT>lic,  ed.  1886,  yoL  III,  p.  731. 

^^  Treaties  of  annexation  generally  give  an  option  to  individ- 
uals owing  allegiance  to  the  State  whose  territory  is  annexed. 
This  option  may  be  manifested  either  by  emigration  simply,  or 
by  a  declaration  of  intention  accompanied  by  emigration ;  some- 
thnes  a  simple  declaration  is  made  without  resorting  to  emigra- 
tion. In  any  case  inaction  or  silence  imports  adhesion  to  the 
new  order  of  things — ^tadt  acceptance  of  the  nationality  newly 
imposed."  3id.  1,  p.  733.  ^^  It  is  a  doctrine  of  natural  law 
that  conquest  or  peaceful  cession  relieves  the  inhabitants  from 
all  bonds  of  allegiance  towards  the  sovereign  of  the  passing  ter^ 
ritory  and  enjoins  fidelity  on  their  part  to  the  new  r6^me. 
In  fact,  the  inhabitants  having  had  the  choice  of  leaving  the 
country  or  continuing  their  residence  therein,  it  is  but  just  that 
their  permanent  sojourn  in  the  annexed  territory  should  be  con- 
strued as  a  tacit  declaration  of  their  fidelity  to  the  conqueror." 
Calvo,  Droit  International  Theorique  et  Pratique,  ed.  1896, 
vol.  IV,  p.  894. 

Foelix,  cited  by  Lawrence,  supra^  says  that  '^  change  of  na- 
tionality results  either  by  mere  operation  of  law  or  from  the 
act  of  the  individual."  Of  the  former  he  says,  '^  cession  of  ter- 
ritory furaishes  another  example."  '^There  can  be  littie  or  no 
doubt,"  says  Halleck,  ^^  that  the  inhabitants  of  Florida,  as  inti- 
mated by  Ohief  Justice  Marshall,  were  entitled  toithotU  the 
treaty  stipulation,  to  the  ^  privileges,  rights,  and  immunities '  of 
citizens  in  this  more  extended  sense  of  the  term ;  but  their  right 
to  be  incorporated  in  the  Union,  and  participate  in  political 
power,  was  derived  from  the  treaty  and  not  a  necessary  conse- 
quence, under  the  law  of  nations,  of  the  transfer  of  their  coun- 
try and  allegiance."    Halleck's  Int.  Law,  §  13,  p.  834. 

^^  A  collective  naturalization  of  aU  the  inhabitants  is  effected 
when  a  country  or  province  becomes  incorporated  in  another 
country  by  conquest,  cession,  or  free  gift."  PhiUimore,  voL  I, 
p.  449,  ed.  1879. 

The  treaty  thus  confers  upon  the  inhabitants  the  *^  nationality 
of  the  territory  to  which  they  belong." 
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As  to  Forto  Rico,  that  nationality  is  of  ooorse  the  United 
States.    Boyd  y.  Thayer,  143  U.  S.  162. 

Porto  Rico  is  not  a  coantry  in  the  political  sense,  and  hence 
can  have  no  independent  nationality  of  its  own. 

International  law  knows  no  State  or  nation  of  Porto  Rico. 
It  is  not  a  member  of  the  family  of  nations.  Its  inhabitants 
can  only  be  either  aliens,  t.  «.,  persons  owing  allegiance  to  a 
sovereignty  other  than  the  United  States,  or  nationals,  «. «., 
(passive)  citizens  of  the  United  States. 

Congress  may  of  course  naturalize,  by  annexing  territory,  the 
inhabitants,  and,  as  we  have  demonstrated,  ntiere  cession  and 
transfer  of  territory  has  this  effect  without  special  stipulation 
in  the  treaty. 

A  treaty  provision  to  that  effect  is  therefore  merely  declara- 
tory of  the  rule  of  international  law.  As  was  said  by  the  pres- 
ent learned  Chief  Justice :  '^  Persons  not  thus  subject  to  the 
jurisdiction  of  the  United  States  at  the  time  of  birth  cannot 
become  so  afterward  except  by  being  naturalized  either  indi- 
vidually as  by  proceedings  under  the  naturalization  acts,  or  col- 
lectively, as  by  the  force  of  a  treaty  by  which  foreign  territory 
is  acquired."     Wong  Kvm  Ark,  169  U.  S. 

'^  A  person  bom  out  of  the  jurisdiction  of  the  United  States 
can  only  become  a  citizen  by  being  naturalized  either  by  treaty, 
as  in  the  case  of  the  annexation  of  foreign  territory,  or  by  au- 
thority of  Congress,  exercised  either  by  declaring  certain  classes 
of  persons  to  be  citizens,  as  in  the  enactments  conferring  citi- 
zenship upon  foreign-bom  children  of  citizens,  or  by  enabling 
foreigners  individually  to  become  citizens  by  proceedings  in  the 
judicial  tribunals  as  in  the  ordinary  provisions  of  the  natural- 
ization acts."     Wong  Eim  Arh,  169  U.  S.  649,  703. 

As  to  persons  bom  subsequent  to  the  acquisition,  the  question 
is  even  clearer.  The  Fourteenth  Amendment  has  enacted  a 
rule  of  law  into  the  Constitution  which  overrules  treaties  and 
legislation. 

Prior  to  such  amendment  had  the  Government  desired  to 
violate  the  common-law  rule  adopted  by  the  United  States,  it 
could  have  declared  in  a  case  like  that  of  Porto  Rico  that  all  of 
the  inhabitants  should  remain  citizens  of  Spain.    The  territory 
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would  none  the  less  have  been  a  part  of  the  TJnited  States,  bat 
its  inhabitants  would  have  been  aliens  and  subjects  to  a  foreign 
jurisdiction.  Such  an  incongruous  result  would,  in  the  absenoe 
of  Constitutional  restriction,  have  been  possible.  The  inhabi- 
tants of  such  territory  would  then  have  owed  temporary  alle- 
giance to  the  United  States  such  as  aliens  within  its  jurisdiction 
now  owe  it ;  but  because  a  part  of  the  territory  is  populated  by 
aliens  that  territory  is  none  the  less  within  the  geographical 
boundaries  of  the  United  States.  The  question  could  only  arise 
as  to  inhabitants  bom  before  the  cession,  but  as  this  treaty  has 
provided  otherwise,  the  question  is  academic. 

The  Fourteenth  Amendment  enacting  the  common-law  rule  of 
citizenship  into  the  dignity  of  constitutional  provision,  setUeB 
the  status  of  persons  born  since  the  cession.  ^*  The  Fourteenth 
Amendment  of  the  Constitution,  in  the  declaration  that  ^all 
persons  bom  or  naturalized  in  the  United  States  and  subject  to 
the  jurisdiction  thereof  are  citizens  of  the  United  States  and  of 
the  States  wherein  they  reside,'  contemplates  two  sources  of 
citizenship,  and  two  only — birth  and  naturalization.  Citizen- 
ship by  naturalization  can  only  be  acquired  by  naturalization 
under  the  authority  and  m  the  forms  of  law.  But  citizenship  by 
birth  is  established  by  the  mere  fact  of  birth  under  the  circum- 
stances defined  in  the  Constitution.  Every  person  bom  in  the 
United  States,  and  subject  to  the  jurisdiction  thereof,  becomes 
at  once  a  citizen  of  the  United  States  and  needs  no  naturalizar 
tion."     Wong  Kim  Ark,  169  U.  S.  649. 

The  main  precedent,  however,  upon  which  the  learned  At- 
torney General  seems  to  rely  is  that  of  the  position  of  the  free 
negroes  before  the  civil  war ;  because  he  says : 

^'  Suppose  a  cession  of  a  small  island  with  half  a  dozen  in- 
habitants— must  the  United  States  agree  to  permit  them  to  re- 
main and  accept  them  as  citizens  ?  It  might  be  the  purpose  of 
the  Government  to  use  the  island  solely  as  a  fort  or  military 
reservation.  .  .  .  And  if  such  restriction  on  its  right  to  ac- 
quire exists,  how  does  it  resist  the  rights  of  uncivilized  tribes  in 
Alaska  and  in  the  Mississippi  and  New  Mexican  regions  to  be 
counted  also  as  citizens?  Or  the  1135  'free  people  of  color'  in 
Kew  Orleans  in  1803,  to  say  nothing  of  the  slaves." 
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The  learned  Attorney  General  then  proceeds  to  show  from 
the  Dred  8ooU  decision  that  free  negroes  were  not  citizens. 
We  may  admit  that  the  free  negroes  before  the  war  and  during 
the  civil  war  occupied  an  anomalous  position. 

The  case  of  Dred  Scott  simply  held  that  the  negro  was  so 
low  in  the  scale  of  humanity  that  the  States  could  not,  by  con- 
ferring freedom  upon  him,  make  him  capable  of  becoming  a 
citizen  of  the  TJnited  States  in  the  broad  or  passive  sense.  He 
was,  therefore,  neither  citizen  nor  subject,  but  a  being  who^ 
under  the  Constitution,  was  something  different  and  apart  from 
the  rest  of  humanity. 

His  anomalous  position  was  thus  described  by  Chief  Justice 
Taney :  ^^  In  the  opinion  of  the  court  the  legislation  and  the 
histories  of  the  times  and  the  language  used  in  the  Declaration 
of  Independence  show  that  neither  the  class  of  persons  who 
had  been  imported  as  slaves,  nor  their  descendants,  whether 
they  had  become  free  or  not,  were  then  acknowledged  as  a 
part  of  the  people,  nor  intended  to  be  included  in  the  general 
words  used  in  tiiat  memorable  instrument. 

^^  It  is  diflElcult  at  this  day  to  realize  the  state  of  public  opin- 
ion in  relation  to  that  unfortunate  race  which  prevailed  in  the 
civilized  and  enlightened  portion  of  the  world  at  the  time  of  the 
Declaration  of  Independence,  and  when  the  Constitution  of  the 
United  States  was  framed  and  adopted.  But  the  public  history 
of  every  European  nation  displays  it  in  a  manner  too  plain  to 
be  mistaken. 

<^  They  had  for  more  than  a  century  been  regarded  as  beings 
of  an  inferior  order  and  altogether  unfit  to  associate  with  the 
white  race  either  in  social  or  political  relations ;  and  so  far  in- 
ferior, that  they  had  no  rights  which  tlie  white  man  was  bound 
to  respect ;  and  that  the  negro  might  lawfully  and  justly  be  re- 
duced to  slavery  for  his  benefit.  He  was  bought  and  sold,  as  an 
ordinary  article  of  merchandise  and  traffic,  whenever  a  profit 
could  be  made  by  it  This  opinion  was  at  that  time  fixed  and 
universal  in  the  civilized  portion  of  the  white  race.  It  was  re- 
garded as  an  axiom  in  morals  as  well  as  in  politics,  which  no  one 
thought  of  disputing  or  supposed  to  be  open  to  dispute ;  and  men 
in  every  grade  and  position  in  society  daily  and  habitually  acted 
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upon  it  in  their  private  pursoits  as  well  as  in  matters  of  pablic 
concern,  without  doubting  for  a  moment  the  correctness  of  this 
opinion. 

^^  And  in  no  nation  was  this  opinion  more  firmly  fixed  or  more 
uniformly  acted  upon  than  by  tiie  English  Government  and  the 
English  people.  They  not  only  seized  them  on  the  coast  of 
Africa  and  sold  them  or  held  them  in  slavery  for  their  own  use, 
but  they  took  them  as  ordinary  articles  of  merchandise  to  every 
country  where  they  could  make  a  profit  upon  them  and  were 
far  more  extensively  engaged  in  this  commerce  than  any  other 
nation  in  the  world. 

^^  The  opinion  thus  entertained  and  acted  upon  in  England 
was  naturally  impressed  upon  the  colonies  they  founded  on  this 
side  of  the  Atlantic.  And,  accordingly,  a  n^gro  of  the  African 
race  was  regarded  by  them  as  an  article  of  property  and  held, 
and  bought  and  sold  assuch,  in  every  one  of  the  thirteen  col- 
onies which  united  in  the  Declaration  of  Independence  and  after- 
wards formed  the  Constitution  of  the  United  States.  The  slaves 
were  more  or  less  numerous  in  the  different  colonies,  as  slave 
labor  was  found  more  or  less  profitable.  But  no  one  seems  to 
have  doubted  the  correctness  of  the  prevailing  opinion  of  the 
time."  pp.  407-408, 19  How. 

««♦♦♦♦♦♦ 

*^  The  question  with  which  we  are  now  dealing  is,  whether  a 
person  of  the  African  race  can  be  a  citizen  of  the  United  States 
and  become  thereby  entitled  to  a  special  privilege  by  virtue  of 
his  title  to  that  character  and  which,  under  the  Constitution,  no 
one  but  a  citizen  can  claim. 

♦  «♦♦♦♦♦♦ 

*^  The  only  two  provisions  which  point  to  them  and  include 
them  treat  them  as  property,  and  make  it  the  duty  of  the  Gk)v- 
emment  to  protect  it ;  no  other  power  in  relation  to  this  race 
is  to  be  found  in  the  Constitution,  and  as  it  is  a  Government  of 
special  delegated  powers,  no  authority  beyond  these  two  pro- 
visions can  be  constitutionally  exercised." 

Mr.  Justice  Curtis  in  his  dissenting  opinion  uses  the  following 
apposite  language  (p.  583) :  *^  And  my  opinion  is  that,  under  the 
Constitution  of  the  United  States,  every  free  person  bom  on 
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the  soil  of  a  State,  who  is  a  citizen  of  that  State  by  force  of  its 
constitution  or  laws,  is  also  a  citizen  of  the  United  States. 

^*  I  will  proceed  to  state  the  grounds  of  that  opinion. 

^^  The  first  section  of  the  second  article  of  the  Constitution 
uses  the  language  ^  a  natural  bom  citizen.'  It  thus  assumes  that 
citizenship  may  be  acquired  by  birth.  Undoubtedly  this  lan- 
guage of  the  Constitution  was  used  in  reference  to  that  princi- 
ple of  public  law  well  understood  in  this  country  at  the  time  of 
the  adoption  of  the  Constitution  which  referred  citizenship  to 
the  place  of  birth.  At  the  Declaration  of  Independ^ice  and 
ever  since  the  received  general  doctrine  has  been,  in  conformity 
with  the  common  law,  that  free  persons  bom  within  either  of 
the  colonies  were  subjects  of  the  King ;  that  by  the  Declaration 
of  Independence  and  the  consequent  acquisition  of  sovereignty 
by  the  several  States  all  such  persons  ceased  to  be  subjects  and 
became  citizens  of  the  several  States,  except  so  far  as  some  of 
them  were  disfranchised  by  the  legislative  power  of  the  States, 
or  availed  themselves  seasonably  of  the  right  to  adhere  to  the 
British  Crown  in  the  civil  contest  and  thus  to  continue  British 
subjects.  Mcllvaine  v.  Cox^s  Leasee^  4  Cranch,  209;  Inglas 
y.  Sailors'  Snug  HcurfH/r^  3  Pet.  90 ;  Shanks  v.  Dupan^  8  Pet. 
42." 

*^  A  naturalized  citizen  cannot  be  President  of  the  United 
States,  nor  a  Senator  till  after  the  lapse  of  nine  years,  nor  a 
Bepresentative  until  after  the  lapse  of  seven  from  his  naturaliza- 
tion. Yet,  as  soon  as  he  is  naturalized,  he  is  certainly  a  citizen 
of  the  United  States.  Nor  is  any  inhabitant  of  the  District  of 
Columbia  or  of  either  of  the  Territories  eligible  to  the  oflElce  of 
Senator  or  Bepresentative  in  Congress  though  they  may  be  citi- 
zens of  the  United  States.  So  in  all  the  States  numerous  per- 
sons, though  citizens,  cannot  vote  or  cannot  hold  ofBce  either 
on  account  of  their  age  or  sex,  or  the  want  of  necessary  legal 
qualifications.  The  truth  is,  that  citizenship  under  the  Consti- 
tution of  the  United  States  is  not  dependent  on  the  possession 
of  any  particular  political  or  even  of  all  civil  rights ;  and  any 
attempt  so  to  define  it  must  lead  to  error.  To  what  citizens 
the  elective  franchise  shall  be  confided  is  a  question  to  be  deter- 
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mined  by  each  State,  in  aooordanoe  with  its  own  views  of  the  ne- 
cessities or  expediencies  of  its  condition.  What  civil  rights  shall 
be  enjoyed  by  its  citizens,  and  whether  all  shall  enjoy  the  same, 
or  how  they  may  be  gained  or  lost,  are  to  be  determined  in  the 
same  way." 

^^  It  rests  with  the  States  themselves  so  to  frame  their  consti- 
tutions and  laws  as  not  to  attach  a  particular  privilege  or  im- 
munity to  mere  naked  citizenship." 

It  thus  appears  the  condition  of  the  negro  was  such  that  he 
was  not  in  the  legal  sense  a  person.  Whether  free  or  slave,  he 
was  something  capable  of  being  reduced  to  property,  and,  there- 
fore, he  did  not  fall  within  any  category  which  would  fit  the 
genus  mall. 

But  assuming  that  it  is  necessary  to  classify  him  at  all,  it  may 
be  said  that  he  belongs  to  the  class  of  ^^  nationals,"  and  further 
was  placed  in  a  subclass  by  himself  (under  the  Constitution  of 
the  United  States  as  interpreted  by  the  court  in  the  Dred  SooU 
case),  and  that  as  member  of  that  subclass  he  owed  allegiance 
to  the  United  States,  but  was  incapable  of  possessing  constitu- 
tional rights  such  as  the  right  to  sue  in  tiie  Federal  courts, 
which  was  expressly  guaranteed  to  the  citizens  of  the  United 
States. 

Thus  political  rights  were  accorded  to  some  citizens  and  civil 
rights  to  all  save  the  negro. 

It  was  for  the  purpose  of  removing  from  our  Constitution 
this  disability  that  the  Fourteenth  Amendment  was  enacted. 
By  it  the  negro  stepped  from  the  domain  of  zoology  into  that  of 
history. 

What  rights  human  beings  owing  direct  and  immediate  obed- 
ience to  the  sovereign  in  whose  jurisdiction  they  may  reside  are 
to  possess  is  a  question  for  that  sovereign  to  determine  in  a  con- 
stitution or  by  legislation,  but  subjection  or  nationality  merely 
express  a  relation  of  fact,  to  wit,  allegiance  and  protection. 

The  inhabitants  of  Porto  Rico  who  were  bom  subsequent  to 
the  cession  and  who  do  not  owe  any  direct,  immediate  allegiance 
to  any  foreign  nation  are  citizens  or  subjects  of  the  United 
States. 
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As  sooh  dtizens  or  subjects  they  possess  whatever  rights  are 
generally  oonferred  upon  that  class  by  law. 

Neither  by  the  laws  of  the  United  States  nor  the  Constitu- 
tion does  any  subdivision  of  that  class  exist  incapable  by  nature 
of  possessing  any  rights  of  any  character.  This  anomalous 
position  was  confined  to  the  free  negro  before  the  Fourteenth 
Amendment. 

If  the  learned  Attorney  General  dissents  from  this  proposi- 
tion, as  to  the  inhabitants  of  the  ceded  territory,  he  can  only 
do  so  upon  the  ground  upon  which  Judge  Taney  held  negroes 
not  citizens,  namely,  that  they  were  persons  capable  of  being 
considered  as  property,  and  therefore  too  degraded  to  come 
within  that  category.  If  the  learned  counsel  means  anything 
else  than  this  his  argument  is  irrelevant. 

If  he  means  this,  we  can  only  say  that  his  views  have  been 
repudiated  by  the  American  people  in  the  civil  war,  by  three 
amendments  to  the  Constitution  of  the  United  States  by  this 
court,  and  by  forty  years  of  advancing  civilization. 

X.  It  is  erroneous  to  assume  that  the  decision  in  this  case  can 
or  will  involve  the  right  of  the  United  States  to  own,  possess^ 
or  govern  colonies. 

The  only  question  involved  is  as  to  how  the  United  States 
shall  govern  its  colonies.  From  the  beginning  it  has  possessed 
colonies  or  dependencies. 

Morris,  in  his  work  on  colonization,  volume  II,  at  page  299, 
speaking  of  Russia,  says : 

^  These  recent  efforts  of  Bussia  recall,  if  the  digression  be 
here  permitted,  that  in  this  sense  the  United  States  have  like- 
wise, throughout  their  actual  career,  been  engaged  in  the  real 
work  of  colonization,  although  the  extension  of  the  Republic 
may  not  generally  be  recognized  as  such  a  manifestation.  The 
casual  observer  is  prone  to  attach  to  this  idea  the  idea  of  dis- 
tance, to  believe  that  for  the  application  of  the  term  colony  to 
a  dependency,  the  latter  must  necessarily  be  remote  from  the 
metropolis.  The  fact  is,  that  the  relation  is  based  on  certain 
peculiar  mutuality  of  rights.  What  difference  can  it  possibly 
make  that  the  possession  be  isolated  by  the  depths  of  the  sea, 
by  a  Toyage  over  the  seas  occupying  a  month,  or  by  a  journey 
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on  the  land  of  a  similar  interval.  If  the  thought  of  separation 
by  water  be  disassociated,  cannot  the  settlement  of  Lonisiana, 
California,  and  the  Northwest  Territory  well  be  claimed  as 
some  of  tine  greatest  episodes  of  history  ?  In  Alaska  the  in- 
habitants are  still  oocapied  in  the  work  of  colonization." 

That  those  territories  have  not  usually  been  thought  of  as 
colonies,  because  they  were  not  separated  from  the  United 
Rtates  bv  large  bodies  of  water,  does  not  make  them  any  less 
colonies.  They  are  colonies  just  as  much  as  Canada,  New 
Zealand,  or  Australia  are  colonies  of  Great  Britain.  They 
had,  however,  been  governed  better  and  more  liberally  than 
the  colonies  of  any  power  in  the  world,  and  the  history  of 
colonization  shows  that  the  methods  of  the  Government  of 
the  United  States  are  being  imitated  by  the  other  nations  of 
the  world. 

Therefore  in  acquiring  and  governing  new  territories,  de- 
pendencies, or  colonies,  we  have  continuous  precedents  extend- 
ing back  to  the  formation  of  the  Constitution,  but  in  governing 
these  territories  without  according  them  as  of  right  certain 
immunities  which  have  always  been  deemed  by  the  Ameri- 
can people  fundamental  rights,  we  should  be  equally  revers- 
ing the  precedents  of  one  hundred  years. 

It  is  idle  to  say  that  Congress  will  give  them  these  rights  in- 
dependent of  the  Constitution.  The  question  is  not  what  Con- 
gress will  do,  but  what  it  can  do.  Congress  has  heretofore 
passed  laws  which  were  unwise,  and  has  passed  laws  which 
have  been  declared  by  this  court  to  be  unconstitutional.  There 
is  no  guaranty  that  they  will  not  pass  such  laws  again. 

The  government  of  Great  Britain  not  many  years  ago  passed 
a  law  (Ashburton  Act)  practically  confiscating  property  in  Eng- 
land and  Ireland,  and  allowing  the  courts  to  fix  the  rents  which 
the  tenants  should  pay  the  landlords.  Such  an  act  would  be 
utterly  impossible  under  our  system  of  government,  as  long  as 
our  present  Constitution  endures. 

The  learned  Attorney  General  in  his  brief,  page  12,  says: 
^^  Ko  one  pretends  that  Congress,  irrespective  of  any  limitation 
of  the  Constitution,  could  properly  make  and  enforce  a  law  to 
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take  without  oanse  property  of  one  person  and  vest  it  in  an- 
other." 

We  ask  why  Congress  cannot  do  this.  If  there  is  no  legal 
limitation  upon  Congress,  what  limitation  is  there  ?  If  it  be 
said  a  moral  obligation^  the  answer  is  that  it  is  no  limitation 
whatever.  Is  there  any  reason  to  suppose  that  the  Congress  of 
the  United  States  might  not  be  willing  to  do  as  was  done  by 
the  Parliament  of  England,  which  did  the  thing  the  Attorney 
General  claims  that  Congress  could  not  do  irrespective  of  the 
limitations  of  the  Constitution,  namely,  to  take  property  of  one 
individual  and  vest  it  in  another  ? 

But  the  Attorney  General  adds:  <^ These  are  aU  despotic 
powers  which  no  Congress  would  claim,  much  less  attempt  to 
exercise."  History  scarcely  teaches  the  lesson  that  a  body  of 
men  will  not  exercise  all  the  power  which  they  possess.  Rather 
the  contrary  is  true,  and  the  instances  which  we  have  in  our 
own  history  in  the  attempt  to  make  laws  inconsistent  with  the 
Constitution  would  hardly  lead  us  to  assent  to  the  proposition 
of  the  learned  Attorney  General,  that  while  Congress  had  the 
power  to  ignore  these  rights,  it  is  certain  that  they  would  not 
do  so.  Colonies  frequently,  if  not  usually,  sufFer  from  too  much 
government,  rarely,  if  ever,  from  too  little. 

XL  We  have  now  considered  every  one  of  the  strictly  legal 
arguments  advanced  in  support  of  the  Government's  position. 
But  arguments  of  another  class  have  been  presented,  and  a  word 
must  be  said  in  reference  to  them. 

It  has  been  said  that  the  due  regard  for  constitutional  limita- 
tions would  make  us  a  ^^  crippled  nation,"  and  that,  like  *^  hump- 
backed Richard,"  we  would  be  the  laughing  stock  of  nations  as 
we  "  halt  by  them." 

The  argument  from  the  consequences  which  may  attend  upon 
the  interpretation  of  a  constitutional  provision  is  not  always 
the  best  ailment,  but  is  one  which  may  sometimes  be  consid- 
ered. As  was  said  by  this  court  in  Mcuowell  v.  Dcnoj  176  U.  S. 
590 :  ^^  The  argument,  we  admit,  is  not  always  the  most  con- 
clusive which  is  drawn  from  the  consequences  urged  against 
the  adoption  of  a  particular  construction  of  an  instrument 
But  when,  as  in  the  case  before  us,  these  consequences  are  so 
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serious,  so  far  reaching  and  pervading,  so  great  a  departure 
from  the  stracture  and  spirit  of  oar  institutions ;  when  the 
effect  is  to  fetter  and  degrade  the  state  governments  by  sub- 
jecting them  to  the  control  of  Congress  in  the  exercise  of 
powers  heretofore  universally  conceded  to  them  of  the  most 
ordinary  and  fundamental  character;  when,  in  fact,  it  radi- 
cally changes  the  whole  theory  of  the  relations  of  the  state 
and  Federal  governments  to  each  other  and  of  both  these 
governments  to  the  people,  the  argument  has  a  force  that  is 
irresistible  in  the  absence  of  language  which  expresses  such  a 
purpose  too  clearly  to  admit  of  doubt.  We  are  convinced  that 
no  such  results  were  intended  by  the  Oongress  which  proposed 
thcise  amendments,  nor  by  the  l^;islatures  of  the  States  which 
ratified  them." 

We  assert  that  the  only  consequence  which  the  Government 
of  the  United  States  fears  from  an  adverse  decision  is  the  neces- 
sity  for  free  trade  between  the  new  possessions,  or  oolonies, 
and  the  States  of  the  United  States. 

It  has  been  assumed  that  the  guarantees  of  certain  dvil  rights 
conferred  by  the  Constitution  might  be  incompatible  with  the 
government  of  newly  acquired  possessions.  This  assumption, 
however,  is  entirely  faegatived :  1.  By  the  history  of  our  past 
acquisitions,  and  S.  By  the  attitude  already  assumed  by  the 
Gk>vemment  in  regard  to  our  new  territories. 

In  all  our  past  acquisitions,  not  only  those  of  the  Northwest 
Territory,  inhabited  by  English  speaking  people,  but  in  terri- 
tory acquired  from  Mexico,  Spain,  and  France,  inhabited  by 
people  different  in  language,  law,  and  religion,  we  have  not 
feared,  but,  on  the  contrary,  we  have  hastened  to  confer  on  the 
inhabitants  all  the  rights  and  liberties  which  centuries  of  con- 
flict led  our  ancestors  to  believe  essential,  if  not  sacred. 

That  these  concessions  have  not  retarded  the  development  of 
our  former  colonies  or  territories  is  matter  of  public  history. 

The  first  act  for  the  government  of  Louisiana  conceded  trial 
by  jury  and  provided  for  the  other  guaranties  of  the  bill  of 
rights. 

The  military  governments  in  the  territories  wrested  from 
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Menoo  by  conquest  and  confirmed  by  treaty  gave  the  inhabi- 
tants these  rights. 

Not  only  have  they  been  accorded  to  the  civilized  inhabitants 
of  former  acquisitions,  but  by  recent  legislation  provision  is 
made  for  the  trial  of  Indians  by  the  United  States  courts,  and 
they  are  tried  by  the  methods  known  to  the  common  law  and 
sanctioned  by  the  amendments  to  the  Constitution. 

There  is  nothing  in  the  Constitution  incompatible  with  the 
proper  administration  of  such  territory.  It  is  not  probable 
that  we  will  find  it  necessary  to  establish  an  order  of  nobility 
or  to  prohibit  the  free  exercise  of  religion  or  of  the  right  of  the 
people  peaceably  to  assemble. 

We  will  scarcely  find  it  useful  to  quarter  soldiers  in  the  houses 
of  the  inhabitants  in  time  of  peace  or  to  establish  torture  in  or- 
der to  compel  witnesses  to  tell  the  truth,  or  burning  at  the 
stake  as  a  means  of  capital  punishment. 

And  why,  if  we  can  try  Indians  by  the  ordinary  methods  of 
petit  and  grand  jury,  should  we  deny  this  right  to  the  people 
of  Porto  Bico  and  the  Philippines,  who  have  been  accustomed 
to  Spanish  criminal  and  civil  law,  which,  whatever  may  be  its 
deficiencies,  is  certainly  preferable  to  the  Indian  tribal  customs  ? 
Why  should  we  desire  to  require  excessive  bail  or  prescribe 
cruel  punishment  t 

The  Government  evidently  desires  to  do  none  of  these  things. 
As  the  Secretary  of  War  has  said,  they  do  not  mean  to  inter- 
fere with  what  he  terms :  "  The  underlying  principles  of  justice 
and  freedom  which  we  have  declared  into  our  Constitution,  and 
which  are  the  essential  safeguards  of  every  individual  against 
the  powers  of  government,  not  because  these  provisions  were 
enacted  for  them,  but  because  they  are  essential  limitations  in- 
herent in  the  very  existence  of  the  American  Government.  To 
illustrate :  The  people  of  Porto  Eico  have  not  the  right  to  de- 
mand that  duties  should  be  uniform  as  between  Porto  Eico  and 
the  United  States  because  the  provision  of  the  Constitution  was 
not  made  for  them." 

We  quote  this  to  show  exactly  the  effects  which  the  €k>vem- 
ment  fears  from  a  decision  that  Porto  Eico  is  within  the  United 


90  OCTOBER  TERM,  1900. 

Aignment  for  Plalntifli  in  Bnor. 

States ;  not  the  granting  of  oommon-law  rights  to  the  pec^le^ 
but  the  opening  of  oar  markets  to  the  colonial  products. 

In  the  Qoetze  case  involving  this  qaestion,  ^'  certain  industries  " 
have  filed  a  brief  in  which  they  state  that  their  interests  are 
equally  important  with  those  of  the  Government  of  the  United 
States.  Those  interests  are  commercial  interests,  whose  desires, 
according  to  their  brief,  is  that  the  American  Government 
shall  have  the  power  to  impose  a  tarifF  upon  the  products  of 
these  islands,  which  would  diut  them  out  from  competition. 

It  is  therefore  evident, 

(1)  From  the  nature  of  the  rights  guaranteed  by  the  Consti- 
tution. 

(2)  From  the  views  of  our  Oovemment  as  outlined  by  the 
Secretary  of  War. 

(3)  From  the  attitude  of  the  industrial  interests  here  repre- 
sented, and 

(4)  From  the  history  of  the  Oovemment  of  our  former  ac- 
quisitions, that  the  only  effect  of  a  decision  by  this  court  in 
fitvor  of  the  Government  would  be  to  allow  the  shutting  out  of 
the  products  of  these  places  from  our  markets,  or,  in  other  words, 
the  taxation  of  the  inhabitants  of  the  new  possessions  for  the 
benefit  of  some  inhabitants  of  the  States  of  the  United  States. 

That  any  danger  so  great  in  its  extent  and  dire  in  its  nature 
would  follow  from  the  impossibility  of  imposing  such  commer- 
cial restrictions  is  hardly  so  evident  or  certain  a  factor  as  to  in- 
fluence the  decision  in  this  case. 

But^  even  assuming  that  the  people  of  the  United  States  are 
unwilling  to  consume  tobacco  from  Porto  Bico  and  the  Philip- 
pine Islands,  or  to  allow  it  to  be  sold  in  their  markets,  they  can 
prevent  this  by  constitutional  amendment 

The  leameii  Attorney  Oeneral  stated  in  his  argument  in  the 
Ooetze  case  that  England  taxed  the  products  of  her  colonies  at 
her  custom-house.  While  the  fact  that  the  English  Oovem- 
ment follows  a  certain  policy  may  not  prove  absolutely  that 
such  policy  is  a  wise  and  beneficent  one,  yet  we  admit  that  the 
acts  of  the  British  Government^  as  the  acts  of  a  wise  and  pru- 
dent Gk>vernment  in  matters  of  finance,  are  entitled  to  respect 

We  would,  however,  call  attention  to  the  fact  that  the 
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English  oolonies  also  ezolnde  English  goods  from  their  markets, 
and  as  they  possess  a  local  self-government,  with  which  the 
English  Government  interferes  in  no  respect,  can  care  for  their 
own  interests  as  well  as  the  mother  country,  and,  therefore,  the 
case  is  scarcely  analogous  to  that  at  bar. 

There  is  probably  no  provision  in  the  CoDstitation  which 
demonstrates  more  conclusively  the  wisdom  of  the  framers  of 
that  instrument  than  the  uniformity  clause. 

It  is  argued  that  the  insertion  of  this  clause  was  due  to  the  • 
desire  on  the  part  of  some  States  that  a  majority  of  the  House 
of  Bepresentatives  should  not  build  up  industries  in  some  States 
to  the  loss  of  others,  or,  in  other  words,  that  the  industries  of 
the  smaller  States  should  not  be  at  the  mercy  of  the  larger 
ones.  While  this  reason  jnay  have  been  applicable  to  the  States, 
it  is  inapplicable  to  the  Territories  according  to  the  contention 
of  the  learned  Attorney  General. 

But  we  submit  that  it  is  more  applicable  to  the  Territories 
because,  as  they  possess  no  representation,  they  are  defenceless, 
and  should  the  States  impose  burdens  upon  them  by  taxing 
their  products  they  would  thus  have  complete  and  absolute 
power  to  do  so.  Having  no  representation,  the  Territories 
could  not  defend  themselves  as  might  even  a  minority  of  the 
States  from  this  form  of  oppression.  It  is  true  that  taxation 
without  representation  is  only  a  political  right. 

We  have  no  right  to  assume  that  the  framers  of  the  Consti- 
tution, realizing  this,  were  willing  that  their  ^^  posterity  "  should 
have  no  protection  against  this  taxation.  As  the  people  of  the 
Territories  could  not,  under  the  Constitution,  have  representa- 
tion, there  was  only  one  principle  that  could  protect  them,  and 
that  was  uniformity.  It  is  good  for  the  governed  and  the 
governing,  the  rulers  and  the  ruled,  to  feel  the  pressure  of  the 
same  law.  ^^  If  it  be  said  that  the  principle  of  uniformity  es- 
tablished in  the  Constitution  secures  the  district  from  oppression 
in  the  imposition  of  indirect  taxes,  it  is  not  less  true  that  the 
principle  of  apportionment,  also  established  in  the  Constitution, 
secures  the  district  from  any  oppressive  exercise  of  the  power 
to  lay  and  collect  any  direct  taxes."  C.  J.  Marshall  in  Loughr 
borough  v.  Blakey  5  Wheat  824. 
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Is  it  not  possible  that  the  framers  of  the  Constitution  may 
have  foreseen  the  possibility  that  interested  persons  in  the  thir- 
teen States  might  desire  to  build  themselves  up  at  the  expense 
of  or  free  from  competition  of  the  Northwest  Territory  t  Cer- 
tainly no  provision  more  admirably  adapted  to  prevent  this 
oould  be  framed  than  that  requiring  that  all  duties  should  be 
uniform  throughout  the  United  States. 

We  contend,  therefore,  that  far  from  the  effects  which  would 
follow  from  the  adoption  of  our  interpretation  of  this  clause 
being  incompatible  with  good  government  of  the  newly  ac- 
quired Territories  the  direct  opposite  would  be  the  result.  They 
would  have  the  inherent  rights  which  the  Government  does 
not  wish  to  deny  them.  They  would  possess,  besides,  freedom 
from  that  danger  which  English-speaking  men  have  always 
held  most  important — unjust  taxation.  They  cannot  be  repre- 
sented in  fixing  their  taxes ;  their  only  safeguard,  therefore,  is 
that  their  rulers  cannot  tax  them  without  equally  taxing  them- 
selves, and  upon  the  best  known  principles  of  human  nature  it 
would  be  difBlcult  to  find  an  incident  so  calculated  to  guarantee 
the  inhabitants  of  the  newly  acquired  Territories  from  being 
unequally  taxed  in  the  disposition  of  their  products  and  prop- 
erties for  the  benefit  of  certain  industrial  interests. 

XII.  It  is  inevitable  that  upon  questions  of  the  breadth  and 
far-reaching  importance  of  those  here  presented  all  concerned 
in  their  settlement  should  look  with  anxiety  on  the  result  of 
their  deliberations  and  seek  to  avoid  in  reaching  a  conclusion 
any  disastrous  effect  upon  the  nation. 

The  Attorney  General  has  told  us  that  the  maintenance  of 
the  limitations  invoked  by  the  plaintiffs  in  error  would  make 
us  a  crippled  nation,  incapable  of  meeting  the  requu^ments 
which  duty  and  destiny  impose  upon  this  Bepublic. 

That  we  have  a  government  of  limited  powers  he  has  frankly 
conceded.  We  desire  to  impress  upon  him  that  the  dangers 
of  such  limitation  and  their  possible  inadaptability  to  circum- 
stances that  might  arise  in  a  distant  future  were  quite  present 
to  the  master  minds  from  whose  contact  sprang  the  instrument 
which  has  held  together  this  mighty  nation  through  nullifica- 
tion, secession,  and  civil  war  for  more  thaQ  a  hundred  years. 
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They  provided  for  the  emergency. 

Article  Y  of  the  Constitution  prescribes  a  method  for  its 
amendment,  which  may  be  readily  applied  whenever  the  peo- 
ple agree  with  the  contentions  of  the  Government  in  the  pres- 
ent case,  and  determine  that  the  limitations  imposed  upon 
their  agents  have  ceased  to  be  a  benefit  or  have  become  an  ob- 
stacle to  the  good  government  for  which  they  sought. 

We  will  not  enlarge  upon  this  theme,  but  will  leave  the  case 
in  the  hands  of  the  court  with  citations  from  two  of  its  justices, 
and  from  one  whom  it  is  not  yet  considered  sentimental  to  call 
the  Father  of  his  Country. 

Mr.  Chief  Justice  Fuller  says :  "  Differences  have  often  oc- 
curred in  this  court — differences  exist  now — but  there  has  never 
been  a  time  in  its  history  when  there  has  been  a  difference  of 
opinion  as  to  its  duty  to  announce  its  deliberate  conclusions 
unaffected  by  considerations  not  pertaining  to  the  case  in  hand." 
PoUoch  V.  Farmer^  Locm  A  Trust  Co,,  158  U.  S.  634,  635. 
^  Still  less  can  we  recognize  the  doctrine  that  because  the  Con- 
stitution has  been  found  in  the  march  of  time  sufficiently  oom« 
prehensive  to  be  applicable  to  conditions  not  within  the  minds 
of  its  f ramers,  and  not  arising  in  their  time,  it  may  therefore 
be  wrenched  from  the  subjects  expressly  embraced  within  it, 
and  amended  by  judicial  decision  without  action  by  the  des- 
ignated organs  in  the  mode  by  which  alone  amendments  can 
be  made."  MePherson  v.  Blachie,  146  U.  8.  86.  Mr.  Justice 
Harlan  says : 

*^  If  some  of  the  guarantees  of  life,  liberty,  and  property 
which  at  the  time  of  the  adoption  of  the  national  Constitution 
were  regarded  as  fundamental  and  as  absolutely  essential  to 
the  enjoyment  of  freedom,  have,  in  the  judgment  of  some,  ceased 
to  be  of  practical  value,  it  is  for  the  people  of  the  United  States 
so  to  declare  by  the  amendment  of  that  instrument."  Maoffwell 
V.  Dow,  176  U.  S.  617. 

Washington,  in  his  farewell  words  to  his  feUow-conntrymen, 
says: 

^^  If  in  the  opinion  of  the  people,  the  distribution  or  modifica- 
tion of  the  constitutional  powers  be  in  any  particular  wrong, 
let  it  be  corrected  by  an  amendment  in  the  way  in  which  the 
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Constitation  designates.  But  let  there  be  no  change  by  usurpa- 
tion ;  for  though  this  in  one  instance  may  be  the  instrument  of 
good,  it  is  the  customary  weapon  by  which  free  governments 
are  destroyed.  The  precedent  must  always  greatly  overbalance 
in  permanent  evil  any  partial  or  transient  benefit  which  the  use 
can  at  any  time  yield." 

We  confidently  submit  that  no  authority  has  been  shown  to 
justify  the  exaction  of  duties  complained  of  by  the  plaintiff  in 
error,  and  that  the  judgment  of  the  court  below  should  be  set 
aside  and  the  case  remanded  with  instructions  to  give  judgment 
for  the  plaintiff. 

New  York,  January  2, 1901. 

Mr.  Attorney  General,  for  the  United  States. 

L  InDIBBOT  taxes  need  not  be  UNIFOBM  THBOUGHOUT  **  THB  TEB- 

BITOBY  "  OF  THB  UnITED  StATBS. 

The  Constitution  has  not  provided  for  absolute  uniformity  of 
duties  under  all  circumstances. 

States  may  still  impose  imposts  and  duties  on  imports  and  ex- 
ports and  duty  of  tonnage,  provided  Congress  consent  thereto. 
Constitution,  Art.  I,  sec.  10,  pars.  2  and  3. 

The  uniformity  clause  of  the  Constitution  refers  to  the  States 
and  not  to  Territories. 

(a)  The  historical  reasons  for  its  insertion  into  the  Constitu- 
tion prove  this. 

(ft)  The  phrase  ^Hhroughout  the  United  States"  elsewhere 
used  in  the  Constitution  refers  only  to  the  States. 

Article  I,  section  8,  paragraph  4 ;  Article  II,  section  1,  para- 
graph 3.    See  SPwrgee  v.  Crowninshieldy  4  Wheat.  122. 

Similar  meanings  should  be  attached  to  the  same  phrase 
wherever  it  occurs  unless  some  different  meaning  is  clearly  in- 
dicated by  th(d  context. 

(c)  The  power  to  tax  within  the  limits  of  territory  is  not  de- 
rived from  article  1,  section  8,  paragraph  1,  but  from  the  gen- 
eral power  to  make  all  needful  ndes  and  regulations  respecting 
the  territory  belonging  to  the  United  States. 

{d)  The  States,  by  the  compact  of  submission  to  the  Govern- 
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ment  organised  under  the  Pomrtitation,  were  to  stand  on  a  per- 
fect eqoality  with  each  other.  The  Oongrees  was  forbidden  to 
exercise  any  discrimination  between  the  States  or  their  several 
ports. 

As  to  the  Territories  no  sach  compact  was  made.  The  full 
power  of  taxation  was  conferred  on  Congress  along  with  the 
power  to  govern  them ;  and  in  the  exercise  of  the  power  Con- 
gress possesses  unrestricted  discretion  both  as  to  the  subjects  of 
taxation  and  the  places  where  it  shall  be  levied  and  those  where 
it  shall  not  be  levied. 

As  between  the  different  Territories  there  is  no  compact  in 
favor  of  uniformity.  Such  uniformity  is  not  essential  for  the 
protection  of  the  States  as  between  each  other,  because  the  Ter- 
ritories are  the  common  property  of  all  of  the  States,  and  what- 
ever is  done  as  to  territorial  taxation  is  done  by  the  authority 
of  the  States  and  for  their  equal  benefit 

{e)  There  are  obvious  reasons  of  prudence  and  policy  for  not 
requiring  the  revenue  laws,  which  must  beuniform  throughout 
the  States,  to  be  uniform  also  throughout  the  Territories. 

This  is  expressly  decided  to  be  so  as  to  direct  taxes.  Lough- 
borough  V.  Blake.  For  the  same  reasons,  and  for  other  reasons 
as  well,  the  same  is  true  as  to  indirect  taxes. 

The  internal  revenue,  or  tariff,  or  license  laws,  made  for  the 
States,  may  be  inconvenient,  oppressive,  unprofitable,  impolitic, 
for  the  Territories.  Those  laws  may  be  wise  and  politic  for 
some  and  very  unwise  and  impracticable  for  other  Territories. 

Congress  ought  to  possess,  and  we  contend  does  possess,  the 
power  to  vary  its  system  of  taxation  according  to  the  location, 
conditions,  and  circumstances  of  the  different  Territories. 

Otherwise  not  only  will  the  Government  be  embarrassed  and 
hampered,  but  actual  injustice  will  be  done  to  some  sections  of 
our  possessions. 

(/)  It  is  conceded  that  Congress  has  such  power  to  vary  the 
system  of  taxation  for  local  purposes. 

But  in  principle  and  in  reality  there  is  no  difference  between 
local  taxation  and  general  taxation  upon  territorial  property. 

There  were  reasons  why  the  limits  of  taxation  upon  the  States 
should  be  iixed  by  the  Constitution. 
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Equality  between  the  States  was  the  prime  and  most  evident 
object  to  be  attained.  To  that  end  were  established  the  rule  of 
apportionment  as  to  direct  taxes  and  the  rale  of  conformity 
throughout  all  the  States  as  to  duties,  imposts,  and  excises. 

Story,  answering  the  question  why  '^  duties,  imposts,  and  ex- 
cises "  are  required  to  be  uniform  throughout  the  United  States, 
says : 

^'  The  answer  to  the  latter  may  be  given  in  a  few  words.  It 
was  to  cut  off  all  undue  preferences  of  one  State  over  another 
in  the  regulation  of  subjects  affecting  their  common  interests. 
Unless  duties,  imposts,  and  excises  were  uniform,  the  grossest 
and  most  oppressive  inequalities,  vitally  affecting  the  pursuits 
and  employments  of  the  people  of  different  States,  might  exist 
The  agriculture,  conmierce,  or  manufactures  of  one  State  might 
be  built  up  on  the  ruins  of  those  of  another ;  and  a  combination 
of  a  few  States  in  Congress  might  secure  a  monopoly  of  certain 
branches  of  trade  and  business  to  themselves,  to  the  injury,  if 
not  to  the  destruction,  of  their  less-favored  neighbors.  The 
Constitution,  throughout  all  its  provisions,  is  an  instrument  of 
checks  and  restraints,  as  well  as  of  powers.  It  does  not  rely  on 
confidence  in  the  General  Government  to  preserve  the  interests 
of  all  the  States.  It  is  founded  in  a  wholesome  and  strenuous  jeal- 
ousy, which,  foreseeing  the  possibility  of  mischief,  guards  with 
solicitude  against  any  exercise  of  power  which  may  endanger 
the  States,  as  far  as  it  is  practicable.  If  this  provision  as  to  uni- 
formity of  duties  had  been  omitted,  although  the  power  might 
never  have  been  abused  to  the  injury  of  the  feebler  States  of  the 
Union  (a  presumption  which  history  does  not  justify  us  in  deem- 
ing quite  safe  or  certain),  yet  it  would,  of  itself,  have  been  su£ft- 
cient  to  demolish,^  in  a  practical  sense,  the  value  of  most  of  the 
other  restrictive  clauses  in  the  Constitution.  New  York  and 
Pennsylvania  might,  by  an  easy  combination  with  the  Southern 
States,  have  destroyed  the  whole  navigation  of  New  England. 
A  combination  of  a  different  character,  between  the  New  Eng- 
land and  the  Western  'States,  might  have  borne  down  the  agri- 
culture of  the  South ;  and  a  combination  of  a  yet  different  cluuv 
acter  might  have  struck  at  the  vital  interests  of  manuf  aoturers." 
2  Story  on  Constitution,  sec.  957. 
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He  disonsses  the  cognate  olanses  of  the  Constitation  relating 
to  taxation  by  the  States,  showing  that  all  of  those  danses  are 
a  part  of  one  and  the  same  system  and  have  the  same  object, 
viz.,  the  regulation  of  taxes  within  the  States  and  by  the  States. 
^'  No  State  shall,  without  the  consent  of  Congress,  lay  any  im- 
posts or  duties  on  imports  or  exports,  except  what  may  be  ab- 
solutely necessary  for  executing  its  inspection  laws ;  and  the 
net  produce  of  all  duties  and  imposts  laid  by  any  State  on  im- 
ports and  exports  shall  be  for  the  use  of  the  Treasury  of  the 
United  States ;  and  all  such  laws  shall  be  subject  to  the  revision 
and  control  of  Congress.  No  State  shall,  without  the  consent 
of  Congress,  lay  any  tonnage  duty."  In  the  first  draft  of  the 
Constitution  the  clause  stood :  ^^  No  State,  without  the  consent," 
etc.,  ^^  shall  lay  imposts  or  duties  on  imports."  The  clause  was 
then  amended  by  adding  ^^  or  exports,"  not,  however,  without 
opposition,  six  States  voting  in  the  affirmative  and  five  in  the 
negative ;  and  again,  by  adding  ^^  nor  with  such  consent^  but  for 
the  use  of  the  Treasury  of  the  United  States,"  by  a  vote  of  nine 
States  against  two.  In  the  revised  draft  the  clause  was  reported 
as  thus  amended.  The  clause  was  then  altered  to  its  present  shape 
by  a  vote  of  ten  States  against  one ;  and  the  clause  which  re- 
spects the  duty  on  tonnage  was  then  added  by  a  vote  of  six  States 
against  four,  one  being  divided.  So  that  it  seems  that  a  strug- 
gle for  state  powers  was  constantiy  maintained  with  zeal  and 
pertinacity  throughout  the  whole  discussion.  If  there  is  wisdom 
and  sound  policy  in  restraining  the  United  States  from  exer- 
cising the  power  of  taxation  unequally  in  the  States,  there  is, 
at  least,  equal  wisdom  and  policy  in  restraining  the  States  them- 
selves from  the  exercise  of  the  same  power  injuriously  to  the 
interests  of  each  oth^r.  A  petty  warfare  of  regulation  is  thus 
prevented,  which  would  rouse  resentments  and  create  dissen- 
sions,  to  the  ruin  of  the  harmony  and  amity  of  the  States.  The 
power  to  enforce  their  inspection  laws  is  still  retained,  subject 
to  the  revision  and  control  of  Congress ;  so  that  sufficient  provi- 
sion is  made  for  the  convenient  arrangement  of  their  domestic 
and  internal  trade,  whenever  it  is  not  injurious  to  the  general 
interests.    Idem,  sec.  1016. 

^^  No  tax  or  duty  shaill  be  laid  on  articles  exported  from  any 
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State,  (a)  No  preference  shall  be  given  by  any  regolation  of 
commerce  or  revenue  to  the  ports  of  one  State  over  those  of 
another ;  (ft)  Nor  shall  vessels  bound  to  or  from  one  State  be 
obliged  to  enter,  clear,  or  pay  duties  in  another." 

The  obvious  object  of  these  provisions  is  to  prevent  any  pos- 
sibility of  applying  the  power  to  lay  taxes  or  regulate  commerce 
injuriously  to  the  interests  of  any  one  State  so  as  to  favor  or  aid 
another.  If  Congress  were  allowed  to  lay  a  duty  on  exports 
from  any  one  State,  it  might  unreasonably  injure,  or  even  de- 
stroy the  staple  productions  or  common  articles  of  that  State. 
The  inequality  of  such  a  tax  would  be  extreme.  In  some  of  the 
States  the  whole  of  their  means  result  from  agricultural  exports. 
In  others  a  great  portion  is  derived  from  other  sources ;  from 
external  fisheries,  from  freights,  and  from  the  profits  of  com- 
merce in  its  largest  extent.  The  burden  of  such  a  tax  would,  of 
course,  be  very  unequaUy  distributed.  The  power  is,  there- 
fore, wholly  taken  away  to  intermeddle  with  the  subject  of 
exports.  On  the  other  hand,  preferences  might  be  given  to  the 
ports  of  one  State,  by  regulations  either  of  commerce  or  revenue, 
which  might  confer  on  them  local  facilities  or  privileges  in 
regard  to  commerce  or  revenue.  And  such  preferences  might 
be  equally  fatal,  if  indirectly  given  under  the  milder  form  of 
requiring  an  entry,  clearance,  or  payment  of  duties,  in  the  ports 
of  any  State  other  than  the  ports  of  the  State  to  or  from  which 
the  vessel  was  bound.    Idem,  sec.  1013, 1014. 

It  is  not  necessary  to  rely  upon  "inherent  powers"  in  order 
to  sustain  the  authority  of  Congress  to  govern  territory.  The 
power  to  govern  territory  is  expressly  conferred. 

It  is  given  without  limitation.  Subject  it  may  be  to  general 
restrictions  contained  in  the  Constitution,  but  these  restrictions 
are  not  strictly  upon  the  power  to  govern  territory ;  they  are 
not  local  in  any  sense. 

Such  is  the  prohibition  against  creating  titles  of  nobility  or 
the  passage  of  bills  of  attainder. 

There  is  no  reservation  of  power  in  the  people  of  the  Ter- 
ritories.   This  reservation,  is  to  the  people  of  the  States. 

The  States  granted  to  the  Federal  Government  some  powers ; 
others  they  reserved  to  themselves  or  to  their  people. 
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On  the  subject  of  the  goyennnent  of  the  territory  of  the 
United  States  the  States  reserved  nothing ;  they  granted  the 
power  to  make  all  needful  rules  and  regulations  respecting  it. 

The  power  of  Oongress  over  the  States  is  the  exact  converse 
of  its  power  over  territory. 

In  legislating  for  the  States,  C!ongress  has  only  the  powers 
expressly  or  impliedly  granted.  The  States  have  reserved  all 
other  powers. 

But  in  legislating  for  territory  the  States  have  no  power. 
Congress  has  it  all.    There  is  no  residuary  power  left  anywhere. 

There  can  be  no  government  in  a  Territory,  except  by  the 
will  of  Congress.  But  States  are  organized  governments  which 
Congress  cannot  destroy,  or  even  intei*fere  with,  except  in  spe- 
cial matters  where  the  States  have  delegated  the  power  by 
means  of  the  Constitution. 

Congress  alone  is  the  judge  of  what  laws  for  territory  are 
needful.    There  are  no  residuary  powers. 

II.    POWES  OF  TAXATION. 

This  power  to  govern  territory,  which  is  so  absolutely  con* 
ferred  on  Congress,  includes  the  power  to  tax,  either  by  direct 
or  indirect  methods. 

Taxation  is  necessary  for  the  purpose  of  government. 

Kevenue  must  be  provided,  either  by  appropriation  out  of 
the  general  treasury  or  by  local  assessments,  in  order  to  govern 
any  territory. 

Therefore  tax  laws  are  ^'  needful "  as  to  Porto  Bico  and  the 
Hawaiian  Islands. 

The  subject  we  are  now  inquiring  about  is  taxation.  Con- 
gress has  the  power  of  taxation.  That  is  conceded.  Is  the 
power  of  taxation  absolute  or  limited  i 

It  is  absolute  in  some  respects ;  limited  in  others. 

What  are  the  limitations? 

Direct  taxes  must  be  apportioned  among  the  several  States 
which  compose  this  Union. 

Duties,  imposts,  and  excises  must  be  uniform  throughout 
the  United  States. 

Perhaps  the  objects  for  which  taxes,  etc.,  ma}^  be  levied  are 
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also  limited  to  the  payment  of  the  debts,  the  common  defence, 
and  the  general  welfare. 

Are  there  any  other  limitations  ? 

I  know  of  none.  In  all  other  respects,  then,  the  power  of 
taxation  is  unrestricted.  We  might  properly  say  absolute,  un- 
limited, arbitrary. 

It  would  be  highly  inaccurate,  however,  to  say  that  it  is 
despotic. 

Congress  can  fix  absolutely  the  subjects  of  taxation,  the  rates, 
the  methods  of  assessment  and  collection.  Its  power  in  these 
respects  is  absolute — or  equivalent  to  what  counsel  for  appellants 
improperly  call  "despotic ;"  but  it  is  not  unconstitutional. 

The  question  here  is  whether  duties  on  merchandise,  imported 
into  the  United  States  from  the  insular  possessions,  or  into  the 
islands  from  the  Uriited  States,  may  be  constitutionally  laid. 
That  they  may  be  so  laid  is  undoubted,  unless  such  a  system 
violates  the  clause  of  the  Constitution  which  requires  duties  to 
be  uniform  throughout  the  United  States. 

There  is  no  principle  of  inherent  justice  or  personal  rights  at 
stake.  It  is  a  pure  matter  of  geographical  equality.  There  is 
no  question  of  arbitrary  or  despotic  power  such  as  counsel  have 
imagined. 

We  concede  the  power  must  be  one  exercised  under  the  Con- 
stitution. We  find  the  power  in  the  Constitution,  not  outside 
it,  nor  beyond  it,  nor  contrary  to  it. 

It  is  not,  in  any  correct  way  of  speaking,  a  question  of  whether 
the  Constitution  "  extends,''  or  "  follows,"  or  "  goes ; "  it  is  a 
question  of  the  extent  of  the  power  conferred  on  Congress  by 
iJie  Constitution  and  how  far  it  is  limited  by  that  instrument. 

Federal  taxation  is  either  general  or  local. 

Local  taxes  are  levied  under  Article  I,  section  8,  paragraph  I. 

Local  taxes  are  for  the  support  of  territorial  or  non-state 
governments. 

The  Porto  Rican  tariff  is  of  the  local  kind. 

General  taxes  are  of  two  kinds,  direct ;  and  what,  for  brevity, 
may  be  called  indirect,  meaning  thereby  duties,  imposts,  and 
excises. 

Direct  taxes  must  be  laid  on  all  the  States  alike ;  none  may 
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be  exempted.  They  may  be,  bat  they  need  not  be,  laid  on  the 
territorial  possessions. 

In  the  same  way  we  contend  that  indirect  taxes  must  be  uni- 
formly imposed  throughout  the  States  which  compose  the 
Union ;  that  they  may  be  extended,  but  do  not  need  to  be  ex- 
tended, to  the  territorial  possessions. 

The  power  of  Congress  to  tax  the  Territories  for  local  pur- 
poses is  not  limited  or  restricted.  Counsel  for  appellants  would, 
probably,  though  improperly,  call  that  a  claim  of  despotic 
power. 

The  taxes  (using  the  term  in  its  general  signiiScance)  author- 
ized to  be  imposed  within  the  States  are  Federal  taxes.  They 
are  imposed  within  the  jurisdiction  of  the  States,  which  them- 
selves constitute  separate  and,  in  some  senses,  independent  and 
sovereign  goyernments,  possessing  and  required  to  exercise,  for 
their  own  internal  needs  to  carry  on  their  own  administration, 
the  power  of  taxation.  The  power  of  the  States  to  raise  money 
by  taxation  for  domestic  uses  does  not  depend  in  any  way  upon 
the  Federal  Government.  The  right  of  the  United  States  to 
tax  for  national  purposes  property  within  the  limits  of  the 
States  is  a  concession  made  by  the  States  to  the  General  Gov- 
ernment. 

The  concession  thus  given  was  guarded  by  some  limitations, 
and  those  limitations  naturally  were  only  such  as  the  States 
demanded  for  their  own  protection  to  prevent  inequality. 

No  such  condition  exists  as  to  territory.  The  government  of 
territory,  whether  denominated  local  or  general,  is  all  Federal. 
AU  the  officers  of  a  Territory  are  but  agents  of  the  General 
Government.  The  legislatures  of  the  Territories  exercise  only 
delegated  powers — are  nothing  but  legislative  agents. 

In  Oibbons  v.  District  of  Colwmhia^  116  U.  S.  404,  it  was  de- 
clared that  the  power  of  Congress,  legislating  as  a  local  legis- 
lature for  the  District,  to  levy  taxes  for  District  purposes  only, 
in  like  manner  as  the  legislature  of  a  State  may  tax  the  people 
of  a  State  for  state  purposes,  was  expressly  admitted  in  Lough- 
hoTough  V.  Blake^  and  has  never  since  been  doubted. 

'^  In  the  exercise  of  this  power  Congress,  like  any  state  legis- 
lature unrestricted  by  constitutional  provisions,  may  at  its  dis- 
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cretion  wholly  exempt  certain  classes  of  property  from  tazation, 
or  may  tax  them  at  a  lower  rate  than  other  property."  Per 
Gray,  J. 

If  the  unrestricted  right  of  local  taxation  for  the  support  of 
territorial  governments  be,  as  we  submit  it  is,  conceded,  then  it 
may  be  useful  to  follow  the  subject  further,  in  order  to  show 
how  useless  such  a  distinction  would  be  as  a  corollary  to  the 
doctrine  which  denies  the  right  to  lay  special  taxes  for  general 
purposes  on  territorial  property  by  means  of  port  duties  when 
carried  back  and  forth  between  the  ports  of  the  United  States 
and  the  islands. 

The  laws,  the  administration,  and  the  revenues  of  the  Terri- 
tories are  subject  to  the  absolute  control  of  Congress. 

Congress  may  repeal  the  whole  form  of  government  existing 
in  a  Territory ;  may  destroy  the  legislature,  vacate  all  the  offices, 
and  take  over  all  the  public  funds  and  absorb  them  into  the 
common  Treasury.  It  may  appropriate  out  of  the  Federal 
Treasury  all  the  money  necessary  to  carry  on  a  territorial  gov- 
ernment, omitting  all  local  taxation.  We  must  not  forget  that 
"  territory  belonging  to  the  United  States  "  is  the  common  prop- 
erty of  the  United  States  and  is  to  be  administered  at  the  com- 
mon expense  and  for  the  common  benefit  of  the  States  united, 
who  jointly,  as  a  governing  entity,  own  it. 

Porto  Kico  and  the  Philippines  were  not  won  by  arms  and 
taken  over  by  treaty  through  the  efforts  or  influence  or  at  the 
expense  of  the  inhabitants,  but  through  the  might  of  the  United 
States,  upon  their  demand  and  upon  their  contribution  of 
$20,000,000  to  Spain,  and  upon  the  assumption  by  treaty  of 
solemn  national  obligations  which  the  United  States,  not  the 
islands  or  their  inhabitants,  are  bound  to  observe  and  keep. 

The  inhabitants  of  the  islands  are  not  joint  partners  with  the 
States  in  their  transaction. 

The  islands  are  "  territory  belonging  to  the  United  States," 
not  a  part  of  the  United  States.  The  islands  were  the  things 
acquired  by  the  treaty ;  the  United  States  were  the  party  who 
acquired  them,  and  to  whom  they  belong.  The  owner  and  the 
thing  owned  are  not  the  same. 

It  is  not  a  very  sensible  construction  of  the  Constitution  which 
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will  forbid  Congress  to  do  directly  what  it  will  permit  it  to  do 
indirectly,  and  yet,  if  the  contention  of  the  appellants  is  correct, 
it  follows  that  Congress  cannot  levy  import  duties  on  goods 
taken  from  the  United  States  into  Porto  lUco,  or  vice  versay 
provided  those  duties  are  levied  for  general  purposes,  although 
Congress  may  levy  any  kind  of  a  tax  it  chooses  on  the  merchan- 
dise after  it  has  been  admitted  into  Porto  Rico,  provided  it  be 
for  local  purposes,  and  may  then  by  legislative  act  take  over 
such  taxes  into  the  General  Treasury,  to  be  paid  out  at  the 
pleasure  of  Congress  for  general  purposes. 

Taking  into  consideration  the  relation  of  the  Federal  Govern- 
ment to  territory,  the  fact  that  it  is  the  common  property  of  all 
the  States.;  that  the  General  Government  throagh  Congress 
must  support  and  administer  the  government  of  the  territory, 
if  it  is  to  have  any  government ;  that  Congress  alone  has  the 
power,  and  the  discretion  as  well,  to  say  whether  there  shall  be 
any  organized  government  in  any  particular  territory,  and  what 
such  government,  if  allowed,  shall  be,  it  is  necessary  to  concede 
the  broadest  discretion  to  Congress  in  determining  the  means 
by  which  and  the  sources  from  which  the  revenue  to  carry  on 
the  government  of  such  territory  shall  be  raised. 

In  so  far  as  the  question  of  taxation  for  local  territorial  pur- 
poses is  concerned,  therefore,  it  is  clear  that  the  express  tax 
clauses  of  the  Constitution  are  not  applicable,  and  neither  the 
law  of  apportionment  nor  of  uniformity  exists. 

The  right  to  tax  merchandise  in  Porto  Bico  for  local  pur- 
poses existing  in  Congress,  it  is  immaterial  what  the  merchandise 
consists  of,  or  where  it  originated,  or  who  is  its  owner. 

So  also  it  is  not  perceived  that  to  withhold  the  levy  of  the 
tax  until  the  merchandise  is  brought  into  a  port  of  the  United 
States  modifies  or  destroys  the  power  to  tax  for  such  local  pur- 
poses. The  tax  may  be  imposed  in  Porto  Rico  or  held  in  abey- 
ance until  the  merchandise  reaches  a  port  in  the  United  States 
when,  as  a  preliminary  to  its  admission  (not  after  its  admission), 
it  may  be  taxed  for  the  support  of  the  government  of  the 
islands. 

One  Territory  may  be  taxed  for  the  support  of  its  local  gov- 
ernment, while  another  may  be  supported  wholly  from  the  Gen- 
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eral  Treaanrj  of  the  United  States.  In  this  there  would  be  a 
technical  inequality,  but  the  practical  wisdom  and  justice  of  it 
might  be  universally  conceded. 

'  The  question  would  be  one  of  governmental  discretion  vested 
in  Congress,  which  neither  the  States  nor  the  courts  of  justice 
are  entitled  to  review. 

The  legality  of  the  collection  of  duties  on  imports  from  Porto 
mco  between  the  date  of  the  evacuation  and  the  date  on  which 
the  Porto  Bico  act  took  effect  has  been  expressly  recognized 
and  confirmed  by  Congress  in  the  act  entitled  ^'  An  act  appro- 
priating, for  the  benefit  and  government  of  Porto  Bico,  reve- 
nues collected  on  importations  therefrom  since  its  evacuation  by 
Spain  and  revenues  hereafter  collected  on  such  importations 
under  existing  law,"  approved  March  24, 1900.  Acts  of  Fifty- 
sixth  Congress,  first  session,  page  51. 

This  act  directs  that  the  amount  of  customs  revenue  received 
on  importations  by  the  United  States  from  Porto  Bico  since  the 
evacuation  of  Porto  Bico  by  the  Spanish  forces  on  the  18th  of 
October,  1898,  to  the  1st  of  January,  1900,  together  with  any 
further  customs  revenue  collected  on  importations  from  Porto 
Bico  since  the  1st  of  January,  1900,  or  that  shall  hereafter  be 
collected  under  existing  law,  shall  be  placed  at  the  disposal  of 
the  President,  to  be  used  for  the  government  now  existing  and 
which  may  hereafter  be  established  in  Porto  Bico,  and  for  the 
aid  and  relief  of  the  people  thereof,  and  for  public  education, 
public  works,  and  other  governmental  and  public  purposes 
therein  until  otherwise  provided  by  law. 

Every  provision  of  the  Porto  Bico  act  is  for  the  peculiar  and 
local  benefit  of  the  insular  government.  The  revenue  is  all  paid 
into  the  insular  treasury  to  be  used  to  support  the  local  estab- 
lishment created  by  the  act. 

A  special  protective  duty  on  coffee,  a  product  of  Porto  Bico, 
is  laid  for  the  benefit  and  encouragement  of  the  coffee  growers 
of  the  Territory. 

Upon  the  point  that  laws  of  Congress  do  not  extend  in  oper- 
ation to  territory  unless  such  extension  be  expressed  in  the 
statute,  I  desire,  in  addition  to  what  was  said  in  my  brief  in 
the  Ooetze  case,  to  add  the  following  additional  remarks : 
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Many  instanoeB  of  legislation  show  that  Congress  has  always 
considered  something  more  than  the  term  ^'  United  States  "  to 
be  necessary  when  it  designed  a  statute  to  extend  to  territory. 

The  intennal  revenue  laws  are  one  instance. 

See  especially  the  act  of  1868, 15  Stat.  125,  where  the  word 
^^  State  "  is  specifically  defined  to  include  a  Territory.    Sec.  104. 

Also  section  107,  where  the  phrase  '^  the  exterior  boundaries 
of  the  United  States"  is  used  in  order  to  include  all  territory 
within  the  geographical  limits  of  this  country. 

See  also  section  1891,  Revised  Statutes.  It  is  to  be  remarked 
that  this  section  refers  only  to  organized  Territories,  and  not  to 
one  organized  territory. 

Section  2145,  Sevised  Statutes,  extends  criminal  statutes  to 
the  Indian  country,  which  would  not  be  necessary  if  criminal 
statutes  extended  there  of  their  own  force. 

Thomas  H.  Benton,  for  thirty  years  a  senator  from  Missouri, 
was  as  able  and  distinguished  a  statesman  as  the  territory  in- 
cluded in  the  Louisiana  purchase  has  ever  produced.  His  views 
on  the  general  question  under  discussion  were  strong  and  posi- 
tive ;  his  long  service  in  the  National  Legislature,  his  famUiar- 
ity  with  the  course  of  public  events,  increased  to  an  unusual 
degree  by  his  practice  of  recording  for  publication  the  incidents 
of  political  and  legislative  discussion,  his  great  ability  as  a  con- 
stitutional lawyer,  and  his  patriotic  devotion  to  the  best  inter- 
ests of  our  country,  render  his  opinions  and  statements  of  super- 
lative value.  Some  of  his  expressions  concerning  the  subject 
of  the  extension  of  the  Constitution  to  the  Territories  were 
quoted  in  the  brief  of  the  United  States  in  the  Qoetze  and  Pepke 
cases.  Still  more  remarkable  passages,  evincing  the  same  views 
which  the  Government's  counsel  have  maintained  in  these  argu- 
ments, are  found  in  a  little  book  put  forth  by  Mr.  Benton  in 
1857,  entitled  ^'  Historical  and  Legal  Examination  of  the  Dred 
Scott  Case." 

Beferring  to  the  history  of  the  formation  of  the  Constitution, 
he  says : 

"  Who  were  the  parties  to  it  ?  The  States  alone.  Their  dele- 
gates framed  it  in  the  Federal  convention ;  their  citizens  adopted 
it  in  the  state  conventions.    The  Northwest  Territory  was  then 
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in  existence,  and  had  been  for  three  years ;  yet  it  had  no  voice, 
either  in  the  framing  or  adopting  of  the  instrument — no  dele- 
gate at  Philadelphia,  no  submission  of  it  to  their  will  for  adop- 
tion. The  preamble  shows  it  was  made  by  States  and  for  States. 
Territories  are  not  alluded  to  in  it.  The  body  of  the  instru- 
ment shows  the  same  thing,  every  clause,  except  one,  being  for 
States ;  and  Territories,  as  political  entities,  never  mentioned 
once ;  and  the  word  *  territory,'  occurring  but  once,  and  that 
as  property,  assimilated  to  other  property — ^as  land,  in  fact,  and 
as  a  thing  to  be  disposed  of^ — to  be  sold.  Now,  you  never  sell 
a  territorial  government,  but  you  sell  property ;  and  in  that 
sense  alone  does  the  word  '  territoiy '  occur,  and  that  but  once 
in  the  whole  instrument.  Tried  by  the  practice  under  it,  and 
the  Territory  is  a  subject,  without  a  political  right — no  right  to 
vote  for  President  or  Vice-President,  or  Senator,  or  Represen- 
tative in  Congress ;  nor  even  to  vote  through  their  Delegate  on 
any  question  in  Congress — all  their  of&cers  appointable  and  re- 
movable by  the  Federal  authority,  even  their  judges — ^their 
territory  to  be  cut  up  as  Congress  pleases ;  even  parts  of  it  to 
be  given  to  Indians ;  no  political  rights  under  it,  except  as  spe- 
cially granted  by  Congress ;  no  benefit  from  any  act  of  Con- 
gress, except  specially  named  in  it,  or  the  act  specially  extended 
to  them,  like  the  subject  colonies  and  dependencies  of  Great 
Britain.  How  can  the  Constitution  go  to  them  of  itself,  when 
no  act  of  Congress  under  it  can  go  to  them^unless  specially  ex- 
tended ?  Far  from  embracing  these  Territories,  the  Constitu- 
tion ignores  them,  and  even  refuses  to  recognize  their  existence 
where  it  would  seem  to  be  necessary — as  in  the  case  of  fugitive 
from  service  and  from  labor.  Look  at  the  clause.  It  only  ap- 
plies to  States — Fugitives  from  States  to  States.*  Why  ?  Be- 
cause the  ordinance  of  1787,  the  organic  law  of  the  Territories, 
made  that  provision  for  the  Territories,  and  about  in  the  same 

1  **  No  person  held  to  seryice  or  labor  in  one  State^  under  the  laws  thereof, 
and  escaping  into  another^  shall,  in  consequence  of  any  law  or  regnlatioa 
therein,  be  discharged  from  such  service  or  labor,  but  shall  be  deliyered  up 
on  the  claim  of  the  party  to  whom  such  service  or  labor  may  be  due.'* 
Article  4,  sec.  2. 


db  lima  v.  BIDWELL.  107 

Argament  for  the  United  States. 

words,  and  before  it  was  put  in  the  Constitution.*  In  both 
places  it  is  an  organic  provision,  barren  of  execution  until  a  law 
should  be  passed  under  it  to  give  it  effect — which  was  done  in 
the  fugitive-slave  and  criminal  act  of  1793,  that  act  applying 
to  Territories  as  well  as  to  States,  and  so  carrying  both  the 
Constitution  and  the  ordinance  into  eflfect  (p.  26). 

"  The  whole  Constitution  was  carried  out  upon  the  principle  of 
ignoring  the  existence  of  Territories.    I  speak  of  Territories, 
implying  political  existence  and  organization,  in  contradistinc- 
tion to  territory  signifying  land,  and  repeat  that,  as  political 
entities,  the  Constitution  ignores  them.    This  may  be  seen  in 
every  clause — strongly  in  the  two  instances  just  given  and  in 
those  previously  given,  and  still  more  strongly  in  the  article 
which  relates  to  the  establishment  of  courts.    If  there  is  one 
branch  of  the  Government  which,  above  *all  others  and  niore 
than  all  others,  concerns  the  whole  body  of  the  community,  it 
is  the  judicial  department.    The  administration  of  justice,  civilly 
and  criminally,  may  reach  every  individual  of  a  country.    No 
age  or  sex,  no  rank,  no  condition  of  rich  or  poor,  no  conduct — 
not  even  that  of  virtue  and  merit  itself — ^is  secure  from  litigious 
involvement.    The  first  care  of  the  organic  legislating  power 
is  to  give  a  judiciary  to  the  people ;  and  this  is  what  our  Con- 
stitution has  carefully  done,  as  far  as  our  system  of  government 
required  its  action.    It  has  provided  for  the  trial  of  all  cases 
which  could  invoke  the  Federal  authority — all  between  citizens 
of  different  States,  and  between  citizens  and  foreigners,  and  for 
all  cases  arising  under  the  Federal  laws — all  cases,  in  short, 
which  were  not  left  to  the  state  courts-^-so  that  between  the 
two  systems  the  citizens  should  have  a  remedy  for  every  wrong. 
Bid  this  extend  to  the  Territories  ?    Not  at  all  I    The  Federal 
judiciary  system  does  not  reach  them,  nor  the  state  systems 
either.    What  then  ?    Are  they  without  courts  ?    By  no  means. 
Congress  supplies  them,  and  in  a  way  to  show  that  they  do  not 

^  **  Provided,  always,  that  any  person  escaping  into  the  same  (the  North- 
west Territory)  from  whom  lahor  or  service  is  lawfully  claimed  in  any  one 
of  the  original  States^  such  fugitive  may  be  lawfully  reclaimed,  and  con- 
Teyed  to  the  person  claiming  his  or  her  labor  or  servioe,  as  aforesaid.*' 
Ordinance  of  1787,  art  6. 
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do  it  nnder  the  Federal  Constitution,  or  in  conformity  to  any 
state  constitation  known  in  our  America.  They  made  judges 
to  hold  office  for  a  term  of  years,  subject  to  be  removed  by  the 
President,  like  any  common  officeholder,  and  several  have  been 
BO  removed ;  and  they  gave  codes  of  law,  both  civil  and  crim- 
inal, not  only  over  the  organized  Territories  reduced  to  our  pos- 
session, but  over  the  wild  territory  still  in  the  hands  of  the 
Indians.  By  the  decision  of  the  Supreme  Court  this  would 
seem  to  be  unconstitutional  and  void,  a  consequence  which 
seemed  to  set  hard  on  one  of  the  brother  justices  who  had  acted 
under  these  laws,  and  who,  while  agreeing  in  the  decision  upon 
the  Missouri  compromise  act,  did  it  for  a  different  reason  from 
that  which  would  have  condemned  his  own  action.^  Certainly 
all  this  legislation  was  incompatible  with  the  Constitution,  but 
no  violation  of  it,  because  the  Constitution  did  not  reach  these 
territories,  either  civilized  or  savage." 

Beferring  to  the  act  for  the  government  of  the  Louisiana 
territory,  Mr.  Benton  declared :  "The  bill  thus  passed  received 
the  approbation  of  the  President  the  same  day  it  was  laid  be-  . 
fore  him ;  and  to  those  who  are  acquainted  with  the  working 
of  the  legislative  machinery,  it  may  well  be  believed  that  the 
whole  proceeding  was  in  concert  with  the  Administration ;  that 
Mr.  Jefferson  picked  out  Mr.  Breckenridge  to  bring  in  the  bill ; 
that  its  principles  were  settled  in  Cabinet  meeting ;  that  Mr. 
Madison  drew  it,  and  that  every  question  in  relation  to  it  was 
duly  considered  before  it  was  submitted  to  final  action.  And 
thus,  this  first  instance  of  Congress  legislation  upon  newly  ac- 
quired territory  was  as  high  an  instance  of  disregard  of  the 
Constitution  as  the  imagination  could  conceive,  being  nothing 
less  than  the  continuation  of  the  Spanish  regal  despotism ;  the 
President  taking  the  place  of  the  King  of  Spain;  Governor 


^  **  It  is  due  to  myself  to  say  that  it  is  asking  much  of  a  jndge,  who  has 
for  nearly  twenty  years  been  exercising  jurisdiction,  from  the  western  Mis- 
■onrl  line  to  the  Rocky  Mountains,  and,  on  this  understanding  of  the  Con- 
stitation, inflicting  the  extreme  penalty  of  death  for  crimes  committed  where 
the  direct  legislation  of  Congress  was  the  only  rule,  to  agree  that  he  has 
been  all  the  while  acting  in  mistake,  and  as  an  usurper.'*  Miu  Justice 
Cation. 


--1 
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Claiborne  the  plaoe  of  the  intendant-general,  Morales ;  the  laws 
of  Spain  remaining  in  force  and  adminigtered  by  American 
judges,  and  the  whole  provincial  administration  going  on  as  if 
no  change  of  government  had  taken  place.  It  was  a  royal  des- 
potic government,  and  everybody  knew  it,  and  no  one  thought 
of  testing  it  by  the  Constitution  (some  few  new  members  in 
the  House  excepted)  than  by  the  Koran  "  (p.  60). 

^^  And  now  for  the  men  who  passed  these  acts — ^who  estab- 
lished these  governments — so  incompatible  with  the  Constitu- 
tion and  so  fully  asserting  absolute  power  over  this  new  territory. 
Who  were  they  ?  They  were  the  men  of  the  Bevolution — of 
the  ordinance  of  1787 — of  the  Constitution  of  that  year — of  the 
first  administration  of  the  Federal  Government  in  its  early  age 
— and  the  authors  of  the  acquisition  of  Louisiana.  Mr.  Jeffer- 
son was  President,  Mr.  Madison  Secretary  of  State,  and  the 
two  Houses  of  Congress  lilled  with  men  who  had  acted  their 
good  part  in  founding  and  putting  into  operation  the  new  Fed- 
eral Government.  These  were  the  men  who  did  these  things 
and  who  ought  to  be  allowed  to  know  something  of  their  own 
work ;  and,  if  they  did  not,  somebody  existing  at  the  time  ought 
to  have  known  of  their  dreadful  usurpations  and  proclaimed 
them  to  the  world.    No  such  discovery  was  made  "  (p.  69). 

Speaking  of  the  doctrine  of  the  propria  vigore  extension  of 
the  Constitution  to  territory,  Mr.  Benton  said :  "  Mr.  Calhoun 
declared  its  effect  when  he  proclaimed  it,  saying : 

"  ^  I  deny  that  the  laws  of  Mexico  can  have  the  effect  attributed 
to  them  (that  of  keeping  slavery  out  of  New  Mexico  and  Cali- 
fornia). As  soon  as  the  treaty  between  the  two  countries  is  rati- 
fied, the  sovereignty  and  authority  of  Mexico  in  the  territory 
acquired  by  it  becomes  extinct,  and  that  of  the  United  States 
is  substituted  in  its  place,  conveying  the  Constitution  with  its 
overriding  control  over  all  the  laws  and  institutions  of  Mexico 
inconsistent  with  it.'    Oregon  Debate,  1848. 

"  This  is  the  declared  effect  of  the  transmigration  of  the  Con- 
stitution to  free  territory  by  the  author  of  the  doctrine ;  and 
great  is  the  extent  of  country,  either  acquired  or  to  be  acquired, 
in  which  the  doctrine  is  to  have  application.  All  New  Mexico 
and  California  at  the  time  it  was  broached ;  all  the  Territories 
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now  held,  wherever  situated,  and  as  much  as  can  be  added  to 
them — ^these  additions  have  abeady  been  considerable,  and  vast 
and  varied  accessions  are  still  expected.  Arizona  has  been  ac- 
quired ;  fifty  millions  were  offered  to  Mexico  for  her  northern 
half,  to  mdude  Monterey  and  Saltillo ;  a  vast  sum  is  now  of- 
fered for  Sonora  and  Sinaloa,  down  to  Guaymas ;  Tehuantepec, 
Nicaragua,  Panama,  Barien,  the  Spanish  part  of  Santo  Dom- 
ingo, Cuba,  with  islands  on  both  sides  of  the  tropical  continent. 
Nor  do  we  stop  at  the  two  Americas,  their  coasts,  and  i^nds, 
extensive  as  they  are,  but  circumvolving  the  terraqueous  globe, 
we  look  wistfully  at  the  Sandwich  Islands,  and  on  some  gem  in 
the  Polynesian  group,  and  plunging  to  the  antipodes  pounce 
down  upon  Formosa  in  the  China  Sea.  Such  were  the  schemes 
of  the  last  administration,  and  must  continue,  if  its  policy  should 
continue.  Over  all  these  provinces,  isthmuses,  islands,  and  ports, 
now  free,  our  Constitution  must  spread  (if  we  acquire  them,  and 
the  decision  of  the  Supreme  Court  stands),  overriding  and  over- 
ruling all  anti-slavery  law  in  their  respective  limits,  and  planting 
African  slavery  in  its  place,  beyond  the  power  of  Congress  or 
the  people  there  to  prevent  it "  (p.  29). 

III.  Thb  intebnal  bevbnue  laws  have  not  been  hbbetofobe 

UNTVEBSAL  IN  APPLICATION. 

Internal  duties:  Under  the  Constitution  the  internal  revenue 
laws  should  be  as  universal  and  uniform  in  application  as  the  tariff 
laws.  Were  they  framed  for  universal  application,  and  have 
they  been  so  applied  ? 

The  first  internal  revenue  tax  was  on  spirits  distilled  in  the 
United  States,  and  was  levied  by  the  act  of  March  3, 1791,  which, 
for  purposes  of  collection,  provided  "  that  the  United  States 
shall  be  divided  into  fourteen  districts,  each  consisting  of  one 
State."  1  U.  S.  Stat.  sec.  4.  pp.  199,  200.  That  act  provided 
(sees.  14  and  15)  that  duties  should  be  paid  upon  all  spirits  dis- 
tilled "  within  the  United  States,"  but  no  provision  was  made 
for  the  collection  of  the  tax  in  the  territory  not  included  in  the 
boundaries  of  the  existing  fourteen  States.  Other  instructive 
phrases  of  that  act  are  as  follows  (sees.  53,  55) :  '^  Without  the 
limits  of  the  United  States;"   ^^relanded  in  any  other  part 
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of  the  aame;'*  ^^  withiii  the  limits  of  any  part  of  the  ITmted 
States." 

The  following  acts,  June  5, 1794,  as  to  carriages,  and  of  the 
same  date  as  to  retail  liquor  licenses  (id.  373,  376),  although 
imposing  a  tax  upon  ^'  all  carriages  for  the  conveyance  of  per- 
sons "  and  upon  "  every  person  who  shall  deal  in  the  selling  of 
wines,"  respectively,  provided  for  collection  only  in  the.  districts 
created  by  the  act  of  1791.  Another  act  of  the  same  date  (id. 
378)  expressly  extends  the  tax  on  distilled  spirits  and  stills  to 
^'the  territories  northwest  and  south  of  the  river  Ohio"  by 
authorizing  the  President  to  erect  new  districts  and  appoint  the 
necessary  officers  in  that  region ;  and  still  another  act  of  that 
date  laid  a  duty  upon  snuff  and  refined  sugar  "  manufactured 
or  made  in  the  United  States,"  without  any  indication  that  the 
extension  of  the  distilled-spirits  tax  over  the  Northwest  Tern- 
tory  should  also  cover  these  additional  articles.  Similarly  the 
act  of  June  9, 1794  (id.  397),  imposing  duties  on  property  sold 
at  auction,  refers  seemingly  to  the  "  several  supervisors  of  the 
revenue  "  and  the  ^'  respective  districts  "  in  the  fourteen  States 
only.  These  duties,  along  with  the  tax  on  stamped  paper,  act 
of  July  6, 1797, 1  Stat  527,  in  which  the  phrase  ^^  throughout 
the  United  States  "  is  used,  were  altered,  amended,  or  repealed, 
and  later  reSnacted  by  various  acts,  in  the  interval  before  the 
whole  body  of  internal  revenue  laws  was  repealed  in  1817 ;  but 
the  entire  course  of  legislation  shows  that  the  taxes  were  not 
applied  outside  the  States  included  in  the  original  act  or  those 
subsequently  admitted,  unless  the  tax  laws  were  expressly  ex- 
tended to  the  Territories  of  the  United  States.  Thus,  the  act  of 
July  11,  1798, 1  Stat.  691,  fixed  the  compensation  of  officers 
employed  in  collecting  the  internal  revenues,  but  mentions  no 
districts  except  those  in  the  sixteen  States  then  forming  the 
Union.  But,  consistently  with  the  extension  of  the  distilled 
spirits  tax  to  the  Northwest  Territory,  it  appears  that  there 
was  a  supervisor  of  revenue  in  that  district  whose  compensation 
was  fixed  by  section  4  of  the  act  of  April  6, 1802,  2  Stat.  148. 

By  the  act  of  July  22,  1813,  3  Stat.  22,  the  collection  of 
direct  taxes  and  internal  duties  was  jointly  regulated,  and  no 
pirovision  was  made  for  the  collection  of  either  species  of  tax 
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outside  the  eighteen  States  at  that  time.  The  last  section  of 
that  act,  requiring  separate  accounts  of  the  direct  taxes  and  in- 
ternal duties  to  be  kept,  indicates  that  the  only  sums  received 
were  those  received  from  "  each  State "  as  enumerated  in  the 
beginning  of  the  act. 

The  act  of  August  2, 1813,  with  the  previous  acts  therein  re- 
ferred to,  3  Stat.  82,  and  note  a,  reenacted  the  various  internal 
duties  which  had  previously  been  abolished,  and  charged  the 
collectors  appointed  under  the  acts,  sttpra^  erecting  the  various 
collection  districts  in  the  States,  with  the  collection  of  the  duties 
imposed  and  by  section  2  expressly  authorized  the  President 
^^to  divide  respectively  the  several  Territories  of  the  United 
States  and  the  District  of  Columbia  "  into  convenient  districts 
for  the  purpose  of  collecting  the  internal  duties  specified  and 
to  appoint  collectors,  thus  for  the  first  time  extending  these  laws 
generally  and  comprehensively  to  the  territory  of  the  United 
States  outside  the  limits  of  the  States ;  and  that  act  provided 
(sec.  3)  that  the  several  duties  ^'  shall  be  laid  and  collected  in 
the  several  Territories  of  the  United  States  and  in  the  District 
of  Columbia  in  the  same  manner  and  under  the  same  penalties  " 
as  in  the  "  districts  "  of  the  old  and  reenacted  laws,  that  is,  in 
the  States;  and  extended  the  existing  acts  to  the  ^^ several 
Territories  of  the  United  States  and  to  the  District  of  Columbia." 
In  other  sections  of  that  act  and  throughout  the  later  acts  such 
phrases  as  "within  the  several  Territories  of  the  United  States 
and  the  District  of  Columbia  "  and  "  within  the  United  States 
or  Territories  thereof "  constantly  appear.  Vide  act  Decem- 
ber 21, 1814,  3  Stat.  162 ;  act  January  18, 1815,  id.  180. 

The  internal  revenue  law  of  July  1, 1862,  12  Stat.  432,  which 
was  the  basis  of  aU  the  succeeding  laws  amending  its  provisions 
or  supplying  new  provisions,  provided  "that  the  States  and 
Territories  of  the  United  States  and  the  District  of  Columbia  " 
should  be  divided  into  convenient  collection  districts,  and 
"  within  the  United  States  or  Territories  thereof"  and  "  of  the 
United  States  or  Territories  "  (e.  g.,  sees.  75, 82)  are  the  phrases 
used  to  describe  or  locate  the  persons  or  property  subject  to 
tax. 

The  most  important  subsequent  acts  are  those  of  March  3, 
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1863,  19  Stat.  718 ;  March  7, 1864, 18  Stat.  14;  Jane  80, 1864, 
id.  228,  which  was  a  new  general  act  supplanting  the  act  of  1862, 
of  which  section  46  provided  for  the  execution  of  the  law  '^  in  a 
State  or  Territory  of  the  United  States  or  any  part  thereof,  or 
within  the  District  of  Columbia,"  as  soon  as  the  authority  of 
the  United  States  therein  shall  be  reestablished,  if,  for  any 
cause,  the  laws  could  not  be  executed  therein ;  and  the  last  sec- 
tion, carried  into  the  Revised  Statutes  as  section  8140,  provided 
that  wherever  the  word  ^^  State  "  is  used  in  the  act,  it  shall  be 
construed  to  include  the  Territories  and  the  District  of  Colum- 
bia where  such  construction  is  necessary  to  carry  out  the  pro- 
visions of  the  act.  The  act  of  July  13, 1866, 14  Stat.  98,  was 
also  a  general  law  and  largely  reduced  the  duties ;  and  the  act 
of  July  20, 1868, 15  Stat.  125,  made  new  provisions  for  the  tax- 
ation of  distilled  spirits  and  tobacco.  Section  104  of  this  act 
also  construed  the  word  ^^  State  "  as  including  a  Territory  and 
the  District  of  Columbia,  and  section  107  provided  that  the  in- 
ternal revenue  laws  imposing  taxes  upon  distilled  spirits,  fer- 
mented liquors,  tobacco,  snuff,  and  cigars  shall  be  held  and  con- 
strued to  extend  to  such  articles  produced  within  the  exterior 
boundaries  of  the  United  States,  whether  within  a  collection 
district  or  not.  The  latter  section  was  construed  by  the  court 
in  the  Oherokee  Tobacco  Case^  11  Wall.  616,  which  determined 
that  the  section  ^'extends  the  revenue  laws  over  the  Indian 
Territories  only  as  to  liquo.^s  and  tobacco.  In  all  other  respects 
the  Indians  in  those  Territories  are  exempt."  The  dissenting 
opinion  held  that  ^^  it  was  not  the  intention  of  Congress  to  ex- 
tend the  internal  revenue  law  to  the  Indian  Territory ;  that 
Territory  is  an  exempt  jurisdiction,"  partly  on  the  ground  that 
the  express  and  special  privilege  given  to  the  Cherokees  by  the 
treaty  of  1866  was  not  re(>ealed  by  the  subsequent  general  law, 
and  partly  on  the  ground  that  the  language  of  section  107  could 
be  applied  to  territory  within  the  exterior  boundaries  of  the 
United  States  without  embracing  the  Indian  Territory,  to  wit^ 
to  the  Territory  of  Alaska.  It  was  not  suggested  in  the  court 
below  ( United  States  v.  Tobacco  Factory^  1  Dill.  264 ;  Fed.  Cas. 
No.  16,528),  nor  in  the  Supreme  Court  that  without  express  pro- 
vision by  Congress  these  laws  would  extend  to  the  Territories, 
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because,  being  taxes  or  duties,  they  must  constitutionally  ^  be 
uniform  throughout  the  United  States."  The  debates  in  Con- 
gress show  that  section  107  was  offered  as  an  amendment  or 
addition  to  the  act  in  the  Senate  by  Mr.  Sherman,  and  was 
adopted  without  explanation  or  debate.  Cong.  Globe,  part  4^ 
2d  session,  40th  Cong.  1867-68,  p.  3779. 

It  is  to  be  noticed  that  the  act  of  1868,  eupra,  section  65,  and 
the  act  of  June  6, 1872, 18  Stat.  230,  amending  the  same  (sec. 
12),  in  making  it  a  misdenieanor  intentionally  to  reland  distilled 
spirits  shipped  for  exportation  used  the  phrase  '^  within  the  ju- 
risdiction of  the  United  States." 

Beginning  with  the  passage  of  the  act  of  July  14, 1870,  16 
Stat.  256,  the  large  list  of  internal  revenue  taxes  was  gradually 
reduced  until  the  enactment  of  the  war  revenue  act  of  1898,  the 
language  of  which  adds  no  specially  significant  phrase  to  the 
former  legislation,  although  the  construction  g^iven  to  it  in 
KnowUan  v.  Ifoore^posty  confirms  our  contention  as  to  the  pur- 
pose and  scope  of  the  rule  of  uniformity. 

Direct  taxes :  Direct  taxes  do  not,  perhaps,  present  a  dose 
analogy,  being  imposed  by  the  rule  of  apportionment  ^^  among 
the  several  States  according  to  their  respective  numbers."  The 
States  and  their  resp^tive  quotas  were  necessarily  specified  in 
such  laws,  and  there  were  no  general  expressions  to  render 
doubtful  the  divisions  of  territory  in  which  direct  taxes  were 
intended  to  be  laid.  It  is  worthy  of  remark,  however,  that  if 
the  duties  which  are  to  be  "uniform -throughout  the  United 
States "  must  also  apply  universally  throughout  acquired  and 
dependent  territory,  then  quite  as  clearly  must  be  applied  uni- 
versally the  direct  taxes  which  are  to  be  "  apportioned  among 
the  several  States."  The  uniform  duties  clause  and  the  direct 
tax  provisions  both  show  the  scrupulous  care  of  the  f ramers  of 
the  Constitution  for  equality  among  the  States,  and  neither 
rule  looks  beyond  the  States  to  apply  a  fixed  and  self-^icting  or- 
dinance to  regions  which  the  future  might  annex,  but  were  not 
then  in  the  States,  nor  under  the  definite  compact  recognized 
by  the  Constitution  as  to  the  Northwest  Territory. 

How  has  Congress  construed  their  power  and  function  rela- 
tive to  direct  taxes  2    The  act  of  1798, 1  Stat.  580,  provided  for 
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valnationB  in  the  States,  but  not  in  the  Northwest  Territory^ 
although  this  cotorminous  region  was  reoognized  as  intimately 
conDected  territory  of  the  United  States,  or  even  as  a  portion 
thereof,  under  the  Constitation.  So  also  the  similar  act  of  1813 
ptovided  (3  Stat.  23),  and  the  direct  taxes  of  1813  and  1815  (id. 
58, 164)  w^re  so  laid.  On  the  other  hand,  a  direct  tax  was  ex- 
pressly imposed  by  Congress  in  the  District  of  Columbia  by  the 
act  of  1815,  3  Stat.  216,  which  was  before  the  court  in  Laughr 
lortmgh  ▼•  Blahe^  infra.  The  enactment  itself  is  proof  that  the 
interposition  of  Congress  was  conceived  to  be  necessary,  not 
only  to  provide  the  collecting  machinery  in  the  District,  but 
also  to  carry  the  constitutional  provisions  beyond  the  limits  of 
the  States  in  ^^  laying  a  direct  tax  upon  the  United  States." 
And  the  decision  simply  determined  that  Congress  had  this 
power. 

The  direct  tax  of  1861, 12  Stat.  292,  was  specifically  appor- 
tioned among  the  existing  States,  Territories,  and  the  District 
of  Columbia,  and  although  the  income  tax  imposed  by  the  forty- 
ninth  section  of  that  act  was  levied  upon  the  annual  income  of 
^^  every  person  residing  in  the  United  States,"  Congress  was 
careful  in  subsequent  sections  to  provide  the  machinery  for  the 
assessment  and  collection  of  that  tax,  not  by  any  general  phrase 
such  as  '^  throughout  the  United  States,"  but  ^^  in  eaoh  of  the 
States  and  Territories  of  the  United  States,  and  in  the  District 
of  Columbia." 

The  census  acts,  upon  which  the  direct  tax  laws  are  based, 
show  that  in  1790  (1  Stat.  101)  the  marshals  of  the  several  dis- 
tricts (each  one  of  the  fourteen  States  then  constituting  a  judi- 
cial district)  were  directed  to  take  the  enumeration.  In  1800 
(2  Stat.  11)  the  direction  was  given  to  the  marshals  of  the  sev- 
eral districts  and  the  secretaries  of  the  Iforthwest  Territory 
and  the  Mississippi  Territory.  In  1810  (id.  564)  the  marshal 
of  the  District  of  Columbia  and  the  secretaries  of  the  additional 
Territories  were  added.  In  1820  (3  Stat.  548)  marshals  having 
then  been  provided  for  the  Territories,  those  officers  alone  were 
specified,  and  so  the  law  continued  for  several  decades,  the  act 
of  1850  (9  Stat.  428)  providing  the  machinery  under  which  the 
subsequent  censuses  were  taken  until  the  establishment  of  the 
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Censas  Office  by  the  act  of  March  3, 1879,  20  Stat.  478,  which 
regulated  the  taking  of  the  censas  ^^  within  each  State  or  T«^ 
ritory." 

Thus,  while  Congress  has  provided  throaghont  the  United 
States  and  its  Territories  for  the  enumeration  npon  which  di- 
rect taxes  have  been  apportioned,,  except  in  1790,  when,  indeed, 
the  Northwest  Territory  was  in  large  part  wild  and  nnoocnpied, 
but  little  more  so  than  some  of  the  States,  it  never  seems  to 
have  been  supposed  that  such  taxes  must  be  levied  beyond  the 
States  or  apportioned  to  the  Territories  unless  Oongress  saw 
fit  so  to  provide. 

IV.  Alaska. 

In  1868  the  customs,  commerce,  and  navigation  laws  wer^ 
extended  over  Alaska  (Eev.  Stat.  sec.  1954),  but  not  the  internal 
revenue  laws,  except  so  far  as  section  107  of  the  act  of  July  20, 
1868,  bad  that  effect.  Nor  was  any  further  change  made  in 
this  respect  by  the  act  of  1884,  23  Stat.  24,  which  provided  a 
civil  government  for  Alaska  but  not  fully  organized  territorial 
government,  under  which  civil  status  the  act  of  March  3, 1899, 
80  Stat.  1253,  gives  to  the  ^^ district  of  Alaska"  (meaning, 
doubtless,  the  judicikl  district)  a  code  of  criminal  procedore. 
Section  477  of  this  act  recognizes  the  wide  application  of  the 
taxes  on  intoxicating  liquors  and  impliedly  directs  their  enforce 
ment  in  Alaska  as  follows :  ^^  That  nothing  in  this  act  shall  in 
any  way  repeal,  conflict,  or  interfere  with  the  public  general 
laws  of  the  United  States  imposing  taxes  on  the  manufacture 
and  sale  of  intoxicating  liquors,  for  the  purpose  of  revenue,  and 
known  as  the  ^  internal  revenue  laws.' "  In  practice,  internal 
revenue  duties  have  been  collected  in  Alaska  upon  liquors  and 
tobacco  since  December,  1872,  when  the  Territory  was  added 
to  the  internal  revenue  district  of  Oregon  by  Executive  order 
under  the  authority  of  sections  103  and  107  of  the  act  of  1868, 
supra,  for  which  action  the  laws  embodied  in  section  8141, 
Revised  Statutes,  would  also  give  authority. 

So  far  as  the  internal  revenue  records  show,  it  seems  that  inter- 
nal revenue  duties  have  in  the  past  been  collected  in  Alaska  and 
the  Indian  Territory  only  upon  the  articles  subjected  to  tax  by 
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aeGtion  107  of  the  act  of  1868 ;  for  which,  perhaps,  a  practical 
reason  also  might  be  given,  namely,  that  in  the  conditions  pre- 
vailing in  those  Territories  for  a  long  period  after  1868  no 
articles  were  prodnced  subject  to  tax  except  those  named  in 
section  107,  other  snch  articles  entering  those  districts  tax  paid. 

V.  Oklahoma. 

A  point  was  made  on  the  former  argument  as  to  the  sources 
from  which  the  Oovemment  has  acquired  this  Territory. 

The  ''  Indian  country,"  defined  in  the  act  of  June  30, 1384, 
4  Stat.  1739,  and  described  in  United  States  v.  4S  Gallans  of 
WhisJcy,  93  U.  S.  188,  and  Batee  v.  Ol^irh,  95  U.  8.  204,  was 
narrowed  under  advancing  civilization  and  by  successive  treaties 
which  extinguished  the  Indian  titles,  and  at  the  time  of  the 
adoption  of  the  Revised  Statutes,  comprised  the  region  known 
as  the  Indian  Territory,  the  somewhat  indefinite  boundaries  of 
which  had  been  gradually  defined  as  new  States  and  Territories 
were  erected.  The  (nrevious  laws,  preserved  in  chapter  4  of 
Title  XXYIII  of  the  Bevised  Statutes,  were  applied  to  its  gov- 
ernment, and  it  was  itself  definitely  bounded  by  the  act  of 
March  1, 1889, '25  Stat.  783;  1  Supp.  R.  S.  670,  and  note.  By 
the  act  of  May  2, 1890,  the  Territory  of  Oklahoma  was  erected 
and  organized,  and  the  limits  defined  to  include  a  certain  por^ 
tion  of  the  Indian  Territory  and  the  "  Public  Land  Strip,"  with 
a  provision  for  incorporating  into  the  Territory  the  unoccupied 
portion  of  the  ^^  Cherokee  Outlet,"  and  lands  remaining  in  the 
Indian  Territory,  whenever  the  respective  Indian  tribal  owners 
should  assent. 

A  question  of  long  standing  between  the  United  States  and 
Texas  as  to  the  title  to  what  was  known  as  ^'  Greer  County '' 
being  involved  in  that  act,  the  dispute  was  settled  by  the  deci- 
sion in  United  Statss  v.  Texas^  162  IT.  S.  1,  which  held  that  the 
title  to  that  portion  of  Oklahoma  Territory  was  in  the  United 
States,  and  that  the  tract  had  been  acquired  by  the  United 
States  under  the  treaty  with  Spain  of  1819.  It  is  manifest  from 
the  reasoning  of  the  opinion  in  that  case  and  the  authorities 
cited,  and  especially  from  the  compromise  act  of  September  9, 
1850, 9  Stat  446,  by  which  the  northern  and  western  boundaries 


118  OCrOBER  TERM,  1900. 

▲rgnmeiit  for  the  United  States. 

of  Texas  were  defined,  and  all  territory  claimed  by  her  exterior 
to  said  boondaries  was  relinqaished,  that  all  the  land  now  in- 
daded  in  the  Territory  of  Oklahoma  had  been  claimed  by  the 
United  States  against  Spain  and  her  snccessors  in  title  and  sor- 
ereignty,  Mexico  and  Texas,  as  under  the  Louisiana  purchase, 
and  that  the  Territory  of  Oklahoma  as  now  constituted  was 
necessarily  embraced  either  in  the  Louisiana  purchase  or  under 
the  treaty  of  1819  with  Spain,  or  under  the  cession  of  territory 
by  Texas  in  1850.  All  of  this  country  lies  far  east  of  the  cession 
by  Mexico  in  1848,  and  there  seems  to  be  no  doubt  that  tike  en- 
tire territory  was  included  in  the  Louisiana  purchase,  excepting 
the  portion  decided  by*  United  States  v.  Texae,  to  have  been 
acquired  under  the  treaty  with  Spain,  and  excepting  the  ^  Pub- 
lic Land  Strip,"  which  apparently  was  part  of  the  territory 
daimed  by  Texas  exterior  to  her  boundaries  as  settled,  which 
she  surrendered  in  1850.  It  is  evident  that  in.  one  of  these 
ways  all  of  the  Indian  Territory  and  Oklahoma  must  have 
been  acquired,  since  the  three  acquisitions  in  question  (whatever 
may  have  been  the  variations  in  boundary  lines  and  surveys) 
taken  together  covered  the  whole  of  that  country.  See  ^*  The 
Louisiana  Purchase "  by  the  present  Commissioner  of  the  Gen- 
eral Land  Office,  pa^  86,  89.  The  passage  on  page  36  says 
that  the  Louisiana  purchase  proper  embraces  .  .  .  ^^  all  of 
the  Indian  Territory  andjMrt  of  Oklahoma  Territory."  It  is 
learned  from  the  Land  Office  that  the  only  parts  of  Oklahoma 
Territory  not  induded  in  the  Louisiana  purchase  are  those  here 
stated  to  have  been  acquired  under  the  treaty  with  Spain  or 
through  the  cession  by  Texas. 

The  Indian  Territory  was  added  to  the  internal  revenue  dis- 
trict of  Eansais  August  8, 1881,  in  the  same  way  as  Alaska  was 
added  to  the  district  of  Oregon  ;  and  Oklahoma,  since  its  sepa- 
ration from  the  Indian  Territory,  remains  in  the  Kansas  district. 

We  have  seen  that  the  one  hundred  and  seventh  section  of 
the  internal  revenue  act  of  July  20, 1868,  was  construed  in  the 
Cherokee  Tobacco  case  to  carry  the  internal  revenue  laws  as  to 
distilled  spirits,  fermented  liquors,  tobacco,  snuff,  and  cigars  to 
the  Indian  Territorv  as  then  constituted.  The  Oklahoma  ad 
ot  1890  contains  (sec.  28)  a  provision  generally  applied  in  ex- 
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press  terms  to  all  the  Territories  as  they  are  organized,  namely, 
'^  That  the  Constitution  and  all  the  laws  of  the  United  States 
not  locally  inapplicable,  except  so  far  as  modified  by  this  act, 
have  the  same  force  and  effect  as  elsewhere  within  the  United 
States."  This  is  in  accordance  with  section  1891  of  the  Re- 
vised Statutes,  which  applies  this  provision  to  '^  all  the  organ- 
ized Territories  and  in  every  Territory  hereafter  organized  as 
elsewhere  within  the  United  States."  It  is  evident  that  the 
internal  revenue  laws  are  not  inapplicable  in  an  organized  Ter- 
ritory, and  such  provisions  taken  in  connection  with  the  author- 
ity conferred  upon  the  President  by  section  3141,  Revised 
Statutes,  are  the  ground  upon  which  all  the  internal  revenue 
laws  are  executed  in  the  organized  Territories ;  while  section  107 
of  the  act  of  1868, 9upra^  is  the  original  basis  for  collecting  the 
tax  upon  distilled  spirits,  fermented  liquors,  tobacco,  snuff,  and 
cigars  in  the  Territory  of  Alaska,  thus  far  not  fully  organized 
in  the  legal  sense^  to  which,  however,  the  act  of  1899  extended 
the  taxes  on  intoxicating  liquors. 

It  seems  that  in  practice  at  the  present  time  taxes  accruing 
under  the  war  revenue  act^  as  well  as  all  internal  revenue  taxes^ 
are  collected  in  Alaska  and  the  Indian  Territory.  This  prac- 
tice is  based  partly  on  section  107  (ante),  reenacted  as  sec- 
tion 3448,  Revised  Statutes,  and,  as  to  Alaska,  under  the  act 
of  1899  {8ttpra)j  and  partly  on  the  ruling  of  the  internal  reve- 
nue authorities  that  these  laws  operate  with  respect  to  Alaska 
so  as  to  subject  to  stamp  tax  articles  not  produced  in  the  Terri- 
tory but  destined  for  consumption  there.  The  practice  means 
no  more  than  that  now,  as  in  former  years,  the  growth  and 
manufacture  of  tobacco  and  production  of  spirits  in  the  Indian 
Territory  and  the  sale  of  these  articles  in  Alaska  are  properly 
made  to  bear  their  burdens  under  the  law ;  and  substantially 
that  other  articles  subject  to  tax  before  the  war  revenue  act  of 
1898  are  not  produced  in  those  Territories,  but  must  enter  them 
correctly  stamped  or  tax  paid.  And  taxes  are  levied  there  un- 
der the  latter  act  because  its  language,  construed  in  the  light 
of  its  evident  purpose  and  spirit,  has  been  held  by  the  Treasury 
Department  to  carry  its  provisions  over  those  two  Territories. 
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VI.  Hawaii,  Pobto  Bioo. 

On  this  review  of  the  status  of  the  Territories  in  respeet  to 
the  internal  revenue  laws,  and  of  the  varying  action  by  Con- 
gress under  different  circumstances — ^always  in  strict  conform- 
ity to  the  doctrine  that  these  laws  do  not,  without  special 
provision,  of  themselves  or  by  force  of  the  Constitution,  apply 
to  the  territorial  possessions  or  dominion  of  the  United  States 
— ^it  is  logical  and  consistent  to  find  Congress  recognizing  in 
the  Alaska  act  of  1899,  as  above  shown,  the  validity  of  the 
internal  duties  of  most  general  importance,  as  previously  ex- 
tended there  and  established  in  practice;  providing  that  the 
Constitution  and,  with  certain  exceptions,  the  laws  of  the  Uni- 
ted States  shall  have  equal  force  and  effect  in  Hawaii,  and 
that  the  Territory  shall  constitute  an  internal  revenue  district 
(sees.  5,  87,  act  of  April  30, 1900,  31  Stat.  141) ;  and  recogniz- 
ing in  section  3  of  the  act  of  April  12, 1900  (id.  77),  the  internal 
revenue  taxes  at  Porto  Kico,  and  in  section  14  excepting  our 
internal  revenue  laws  from  those  statutes  of  the  United  States 
which  are  to  have  the  same  force  and  effect  in  Porto  Rico  as 
in  the  United  States. 

Thus,  finally,  in  the  case  of  the  internal  revenue  laws  to  a 
striking  degree,  and  also  in  the  case  of  the  direct  tax  laws — a 
somewhat  analogous  instance — Congress  has  uniformly  and 
specifically  legislated  for  the  Territory  or  Territories  of  the 
United  States  whenever  it  was  their  intention  to  execute  those 
laws  beyond  the  limits  of  the  States;  and  the  only  case  in 
which  their  action  has  been  chaUenged  or  questioned  was  the 
Cherokee  Tobacco  case,  wherein  the  legislation  was  resisted, 
not  on  grounds  which  drew  in  question  the  constitutional  au- 
thority of  Congress  as  now  presented,  but  simply  because  the 
Indian  treaty  established  a  lawful-  exemption  which,  it  was 
claimed,  had  not  been  repealed  by  Congress.  Administrative 
practice,  dealing  through  a  long  period  of  time  with  many 
novel,  different,  and  peculiar  conditions,  has  followed  this  view 
of  the  matter  with  substantial  consistency ;  and  no  decisions  on 
these  laws  can  be  found  in  which  the  soundness  of  the  Gk>vem- 
mcnt  view  is  doubted  or  controverted,  much  less  overthrown. 

Counsel  for  Armstrong  contend  that  the  term  ^^  United 
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States "  means  the  United  States  Government,  ooraposed  of 
States  and  oatlying  Territories  and  embracing  the  people  re- 
siding in  both  the  States  and  oatlying  Territories  (p.  83). 

In  this  contention  they  entirely  disregard  the  fact  that  the 
term  ^^ United  States"  is  used  sometimes  in  a  geographical 
sense,  sometimes  in  a  sense  describing  the  governing  entity, 
and  sometimes  as  describing  the  States  of  the  Union. 

It  is  also  asserted  that  the  tlieory  of  our  Government  is  that 
duties  are  to  be  levied  and  collected  upon  the  .products  of  for- 
eign countries.  '^  Until  now^  whoever  dreamed  that  we  could 
collect  duties  upon,  our  own  people." 

The  States,  in  the  days  of  the  Confederation,  levied  duties 
upon  goods  brought  from  one  State  into  another.  The  States 
are  still  denominated  foreign  so  far  as  the  judgments  of  their 
courts  are  concerned. 

The  quality  of  '^  foreign,"  in  connection  with  tariff  laws,  is 
one  inserted  onIy4)y  the  statute.  Great  Britain  always  im- 
posed duties  on  merchandise  brought  into  her  home  ports  from 
the  colonies,  and  does  so  now.  Many  of  her  colonies  impose 
duties  ad  Ubitum  upon  imports  from  the  home  country. 

The  question  is  not  one  of  domestic  and  of  foreign  ports, 
but  one  relating  to  the  States  and  to  Territories,  the  former 
being  the  constituent  parts  of  the  Union  and  the  latter  being 
territory  belonging  to  the  United  States. 

On  page  47  of  their  brief  counsel  make  the  astonishing  state- 
ment that  for  nearly  one  hundred  years  no  distinction  has  been 
made  between  that  part  of  the  national  domain  which  was 
States  and  that  which  was  Territories.  The  direct  opposite  of 
this  is  the  truth,  as  shown  by  the  history  of  our  Government, 
its  legislation,  and  its  judicial  decisions. 

Counsel  assert  that  the  President  of  the  United  States  has 
no  right  to  exercise  legislative  function.  If  by  this  is  meant 
that  he  is  n^t  a  legislative  branch  of  the  Government  within  the 
meaning  of  the  Constitution,  no  fault  can  be  found  with  the 
doctrine.  It  is  too  elementary  to  be  even  alluded  to.  But 
when  as  commander  in  chief  be  exercises  government  over  con- 
quered territory,  he  has,  by  the  undoubted  law  of  nations,  the 
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right  not  only  to  govern  but  to  make  laws  for  the  territory  so 
occupied.  The  legislative  functions  thus  exercised  are  not  a 
part  of  the  legislative  power  conferred  by  the  Constitution  upon 
Congress,  and  have  no  relation  to  it.  They  are  merely  incidents 
under  the  public  law  of  belligerent  right,  vested  by  the  Con- 
stitution in  the  President  as  commander  in  chief  of  the  army 
and  navy.  They  are  not  unconstitutional,  but  are  exercised  by 
virtue  of  the  Constitution,  not  by  any  express  clause  which  con- 
fers them,  but  are  implied  in  the  functions  and  duties  of  the 
commander  in  chief.  Such  legislative  functions  are  not  national, 
but  local  and  peculiar,  and  relate  only  to  the  particular  extent 
of  country  occupied  by  the  military  forces.  This  doctrine  is  so 
well  understood  and  has  been  so  frequently  asserted,  both  by 
the  executive  and  by  the  courts,  that  citation  seems  hardly 
necessary.  I  refer  especially  to  what  Avas  said  on  this  subject 
in  my  brief  in  the  Ooetze  case  (p.  117,  etc.),  and  what  was  said 
by  this  court  in  the  case  of  Cross  v.  Harrison^  16  Howard,  1(»'4. 

In  that  case,  speaking  of  the  continuance  of  the  temporary 
government  of  California  and  New  Mexico,  the  court  said : 

^<  It  had  been  instituted  during  the  war  by  the  command  of 
the  President  of  the  United  States.  It  was  the  government 
when  the  territory  was  ceded  as  a  conquest  and  it  did  not  cease, 
as  a  matter  of  course  or  as  a  necessary  consequence  of  the  res- 
toration of  peace.  The  President  might  have  dissolved  it  by 
withdrawing  the  army  and  navy  officers  who  administered  it, 
but  he  did  not  do  so.  Congress  might  have  put  an  end  to  it, 
but  that  was  not  done.  The  right  inference  from  the  inaction 
of  both  is  that  it  was  meant  to  be  continued  until  it  had  been 
legislatively  changed.  No  presumption  of  a  contrary  intention 
can  be  made.  Whatever  may  have  been  the  causes  of  delay, 
it  must  be  presumed  that  the  delay  was  consistent  with  the 
true  policy  of  the  Government." 

This  claim  of  counsel  for  the  appellant  would  be  subversive 
and  destructive  of  every  vestige  of  organized  government  set 
up  and  sustained  in  the  Philippine  Islands  from  the  time  of  our 
occupation  of  Manila  until  the  present  time,  notwithstanding 
Congress  has  permitted  the  executive  department  to  continue 
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in  the  admimrtration  of  the  goyemment  of  those  islands  with- 
out interference  or  action  on  its  part 

YII.  T^IFF  AND  KBYXKUS  ULW8  OF  THX  TTnITXD  SxAtSS  DO  NOT 
TAKB  XFFSOT  IN  OXDXD  TXKBTrORT  DOCBDIATXLT  UPON  THX 
RA.TI7I0ATION  OF  THX  TBXAT7  OF  OX88ION. 

Gounsel  for  appellants  contend  that  immediately  on  the  rati- 
fication of  the  treaty  with  Spain,  and  immediately  npon  the 
approval  of  the  resolution  annexing  the  Hawaiian  Islands  as 
territory  of  the  United  States,  the  tari£F  laws  of  the  United 
States,  became  operatiye  in  the  territories  thns  acquired. 

Such  a  construction  of  the  law  and  Constitution  could  not  be 
made  without  grave  prejudice  to  the  United  States,  and  ought 
not  to  be  made  unless  the  Constitution  clearly  and  unmistakably 
requires  it.  Such  a  construction  would  overrule  the  direct  pro- 
visions of  Congress  in  the  Hawaiian  act,  and  the  manifest  pur- 
pose of  the  President  and  the  Senate  in  negotiating  the  Paris 
treaty. 

It  is  not  to  be  credited  that  the  founders  of  the  Gk>vemment 
intended  the  Constitution  and  laws  of  the  United  States  to  have 
such  absolute  and  inconvenient  application. 

There  must  be  in  the  nature  of  things  a  time  between  the 
deed  of  acquisition  and  the  assumption  by  the  United  States  of 
the  full  government  of  acquired  territory  when  the  relation  be- 
tween the  Federal  Government  and  the  acquired  territory  will 
be  inchoate.  In  these  particular  cases,  when  the  treaty  was 
ratified  and  the  Hawaiian  resolution  approved,  there  were  no 
collection  districts,  no  revenue  oificers,  no  provision  for  turning 
over  the  proceeds  of  the  revenue  to  the  General  Treasury,  no 
means  of  enforcing  the  criminal  laws  passed  to  punish  frauds 
npon  the  revenue,  or  anything,  in  fact,  to  enforce  to  the  slight- 
est extent  the  rights  of  the  Government,  or  the  provisions  of 
the  law,  which,  it  is  contended,  nevertheless  extended  to  the 
new  possessions.  Keither  Porto  Rico  nor  the  Philippine  Islands 
were  possessed  at  the  time  of  their  acquisition  of  any  autono- 
mous government  of  their  own  after  the  Spanish  sovereignty  was 
eliminated.  They  were  incapable  of  levying  or  collecting  taxes 
for  their  own  support 
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There  might  be  caaes  of  the  aoqaisitioii  of  temt<ny  which 
possess  no  organized  form  of  government  whatsoever,  not  even 
of  a  local  or  municipal  kind.  Whether  such  territory  should 
have  anj  local  government  would  depend  entirely  upon  the  will 
of  Congress ;  the  contention  of  the  appellants  would  create  the 
absurd  necessity  of  having  acts  of  Congress  as  to  revenue  and 
other  matters  extended  in  theory  through  tracts  of  country  in 
which  they  were  utterly  incapable  of  enforcement,  all  the  agen- 
cies of  government  being  absent. 

It  could  never  have  been  contended  that  such  a  condition  of 
theoretical  law  and  practical  anarchy  should  arise. 

Cross  V.  HcMrrison  is  authority  against  the  position  of  appel- 
lants on  this  point. 

Mt*  SdUcitor  Oenerai  for  the  United  States. 

If  the  codiri  please :  Before  entering  upon  a  discussion  of  the 
grave  questions  raised  in  these  five  cases,  I  desire  very  briefly  to 
refer  to  some  matters  of  jurisdiction.  I  do  this,  not  for  the 
purpose  of  securing  a  disposition  of  the  cases  other  than  upon 
the  merits,  but  l)ecause  counsel  have  adopted  in  these  different 
suits  different  and  inconsistent  methods  of  testing  the  constitu- 
tionality of  revenue  exactions,  and  the  Government  does  not 
desire  to  be  taken  as  acquiescing  in  what  it  considers  an  im- 
proper course  of  procedure. 

In  the  Ooetze  case,  already  argued  fully  before  the  court,  the 
method  taken  of  raising  the  question  whether  duties  could  law- 
fully and  constitutionally  be  levied  upon  goods  imported  from 
Porto  Rico  after  the  treaty  of  peace  and  before  the  act  of  Con- 
gress, was  by  a  protest  under  the  customs  administrative  act, 
which  was  passed  upon  first  by  the  collector  and  then  by  the 
board  of  appraisers,  and  then  came  through  the  regular  judicial 
channel  to  this  court.  We  believe  that  that  method  was  the 
proper  one  of  raising  the  questions  sought  to  be  raised,  but  that 
metiiod  has  not  been  pursued  in  these  cases. 

In  the  De  Lima  and  the  Dovmes  cases,  the  goods  coming 
from  Porto  Rico  to  New  York  were  entered  under  the  customs 
laws  and  the  duties  were  paid.    It  is  said  they  were  paid  under 


De  lima  1^.  BIDWELL.  135 

Aiguneiit  for  tlie  United  States. 

protest  and  for  the  pnrpoae  of  securing  the  possession  of  the 
goods.  But  they  were  paid.  Having  paid  the  duties,  we  sub- 
mit that  the  importer  could  not  bring  a  common-law  action 
against  the  collector  to  recover  them  back.  The  case  ot  Inre 
Fcmett^  14:2  IT.  S.  479,  does  not  apply.  That  was  a  case  where 
Mr.  Yanderbilt  brought  a  pleasure  yacht  into  the  port  of  New 
York.  He  did  not  enter  it  and  pay  the  duties  upon  it.  He 
declined  to  do  so,  and  when  the  collector  seized  the  yacht  he 
brought  the  proper  action  in  a  United  States  court  to  recover 
possession  of  the  vessel.  Now,  if  counsel  desired  to  stand  upon 
the  proposition  that  no  articles  had  been  imported  into  the 
United  States  within  the  meaning  of  the  revenue  law,  they 
should  have  refused  to  enter  the  goods,  and  then  have  taken 
the  proper  steps  to  secure  possession  of  them.  But  they  entered 
them,  and  they  paid  the  duties  upon  them,  and  now  they  seek 
to  bring  an  action  against  the  collector  to  recover  back  the 
money  paid,  although  the  law  required  the  collector  to  pay  that 
money  into  the  Treasury  of  the  United  States,  and  has  expressly 
provided  that  he  shall  not  be  subject  to  a  suit  of  this  kind. 

We  also  make  the  point  that  in  one  of  these  cases,  the  Downea 
case,  there  is  not  involved  a  sufficient  sum  of  money  to  give  the 
United  States  court  jurisdiction,  our  claim  being  that  there  must 
have  been  involved  the  sum  of  $2,000,  when  it  appears  in  the 
record  that  only  six  hundred  odd  dollars  was  involved. 

Mb.  Justice  Harlan.  Does  that  apply  to  revenue  cases  ? 

Thb  Solicitob  General.  This  is  not  a  revenue  case,  so  opposing 
counsel  insist.  They  don't  concede  it  is  a  revenue  case ;  they 
insist  it  is  a  common-law  action  to  recover  back  money  unlaw- 
fully exacted  by  an  officer  outside  his  authority  and  without 
authority. 

In  the  Dodey  cases  and  in  the  Amutrong  case,  suits  have 
been  brought  against  the  Government  of  the  United  States. 
In  the  Armstrong  case  the  suit  was  brought  in  the  Court  of 
Claims ;  in  the  Dooley  cases  under  the  concurrent  jurisdiction 
act,  in  the  United  States  Circuit  Court.  Now,  if  these  cases 
are  revenue  cases,  the  suits  do  not  lie.  Suits  cannot  be  brought 
against  the  United  States  either  in  the  Court  of  Claims  or  in 
the  Circuit  Court  to  recover  back  revenue  collected  by  officers 
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of  the  United  States.  That  jarisdiotion  has  not  been  given  to 
those  oourtSy  nor  such  a  privilege  accorded  to  those  who  pay 
money  into  the  Treasury  of  the  United  States.  And  the  rea> 
son  is  obvious.  If  such  suits  lie,  there  is  no  statute  of  limita- 
tions, and  the  Gk>vemment  could  never  know  the  amount  of 
claims  outstanding  against  it  resulting  from  the  collection  of 
revenue  through  its  agents.  The  Government  has,  therefore, 
provided  ezclusive  methods  of  determining  whether  revenue 
was  rightfully  collected  or  not.  When  those  methods  are  pur- 
sued, the  officers  of  the  Government  are  able  to  tell  right  alotlg 
what  claims  exist  against  it,  and  Congress  can  provide  for 
them.  On  the  other  hand,  if  these  cases  are  not  revenue  cases, 
then  they  sound  in  tort,  and  neither  court,  as  I  understand, 
takes  jurisdiction  of  cases  of  that  sort.  And  so  for  these  rea- 
sons, which  are  supported,  as  we  think,  by  the  authorities,  we 
claim  that  the  courts  below  had  no  jurisdiction  of  any  of  these 
cases. 

Kow  I  come  to  a  consideration  of  the  very  serious  questions 
raised  in  these  cases.  And  in  order  that  the  court  may  under- 
stand how  the  questions  arise,  and  the  order,  in  which  I  shall 
discuss  them,  I  desire  to  state  categorically  the  specific  duties 
which  were  collected,  the  validity  of  w^hich  is  contested. 

In  the  first  place,  there  were  duties  collected  on  goods  im- 
ported into  Porto  Bico  from  the  United  States,  during  the 
military  occupation  of  the  island,  after  the  signing  of  the  pro- 
tocol and  before  the  ratification  of  the  treaty  of  Paris.  SncK 
were  some  of  the  duties  coUected  in  the  Armstrong  case.  I 
had  supposed  that  similar  duties  were  exacted  in  the  first  Doo- 
ley  case,  but  I  find  I  am  mistaken. 

In  the  second  place,  there  were  duties  collected  on  goods  im- 
ported into  Porto  Rico  from  the  United  States  during  the  mili- 
tary occupation,  but  after  the  cession  of  Porto  Rico  by  the 
ratification  of  the  treaty  and  before  the  passage  of  the  Porto 
Rican  act.  Such  duties  were  collected  in  the  Armstrong  case 
and  in  the  first  Dooley  case. 

In  the  third  place,  there  were  duties  collected  on  goods  im- 
ported from  Porto  Rico  into  the  United  States  after  the  ratifi- 
cation of  the  treaty  of  Paris  and  before  the  taking  effect  of  the 
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Porto  Bioan  act.  Suoh  were  the  daties  exacted  in  the  De  Lima 
case. 

In  the  fourth  place,  there  were  duties  collected  on  goods 
ooming  into  the  United  States  from  Porto  Rico  after  the  Porto 
Rican  act  took  effect.  The  validity  of  these  exactions  is  brought 
in  question  in  the  Downea  case. 

Finally,  there  were  duties  collected  on  goods  coming  into 
Porto  Kico  from  the  United  States  after  the  taking  effect  of 
the  Porto  Rican  act.  Such  were  the  duties  exacted  in  the 
second  Dooley  case. 

I  shall  first  consider  the  validity  of  the  duties  exacted  in 
Porto  Rico  by  the  President  prior  to  the  treaty. 

These  duties,  we  claim,  were  imposed  in  Porto  Rico  by  Ex- 
ecutive order  during  the  military  occupation  of  the  island  prior 
to  the  ratification  of  the  treaty  of  peace,  and  were  rightfully 
levied  by  the  President,  as  commander  in  chief,  acting  under 
belligerent  right,  at  a  time  when  hostilities  between  the  United 
States  and  Spain  had  only  been  suspended,  not  terminated,  and 
when  Porto  Rico  had  not  been  ceded  to  the  United  States,  and 
when  the  right  and  obligation  of  conducting  a  civil  government 
by  the  military  authority  was  imposed  upon  the  President.  I 
am  at  a  loss  to  perceive  any  reasonable  grounds  for  opposing 
the  validity  of  these  exactions.  It  appears  from  the  brief  in 
the  Armstrong  cas»e  that  the  authority  of  the  President  in 
promulgating  those  executive  orders  and  providing  a  civil  gov- 
ernment for  the  island  is  attacked  as  being  an  exercise  of  a  leg- 
islative power  in  a  time  of  peace,  and  also— they  say — when 
Porto  Rico  had  been  ceded  to  the  United  States  and  had  be- 
come a  part  of  the  United  States.  Apparently,  from  a  read- 
ing of  their  brief,  the  position  of  counsel  in  the  Armstrong  case 
is  logically  this : 

Fi/rH.  By  the  protocol  Porto  Rico  was  ceded  to  and  became 
a  part  of  the  United  States. 

Second.  That  the  suspension  of  hostilities  which  followed 
the  signing  of  the  protocol  ended  the  war  and  brought  about 
peace. 

Third,  That  consequently  an  end  was  put  to  the  authority 
of  the  President  to  govern  Porto  Rico  under  the  war  power. 


128  OCTOBER  TERM,  1900. 

Argnment  for  the  United  States, 

Now,  these  propositions  seem  to  me  so  absurd  that  to  state 
them  is  to  refute  them.  I  really  feel  as  if  I  ought  to  beg  the 
pardon  of  the  court  for  calling  attention  to  the  provisions  of 
the  protocol.  The  protocol  says,  in  the  second  article,  ^^  Spain 
will  cede  to  the  United  States  the  island  of  Porto  Bioo."  That 
is  not  a  cession ;  that  is  a  promise  to  cede  in  the  event  a  treaty 
of  peace  should  be  concluded  and  ratified.  The  protocol  also 
provides  in  the  sixth  article,  '^  Upon  the  conclusion  and  signing 
of  this  protocol  hostilities  between  the  two  countries  shall  be 
suspended,"  not  terminated.  And  it  further  provides  in  the 
fifth  artide,  that  the  United  States  and  Spain  "  will  each  ap- 
point not  more  than  five  commissioners  to  treat  of  peace." 
There  was  no  peace  then.  There  was  a  suspension  of  hos- 
tilities and  a  promise  to  cede,  and  a  provision  that  commission- 
ers should  be  appointed  to  treat  of  peace ;  but  there  was  no 
peace,  and  no  termination  of  hostilities,  and  no  cession  of  Porto 
Bioo ;  and  if  the  two  countries  bad  failed  to  conclude  a  treaty 
of  peace,  or  that  treaty  had  failed  of  •  ratification,  the  suspen- 
sion of  hostilities  would  have  terminated  and  the  war  would 
have  been  resumed.  So  our  claim  is  that  during  this  entire  pe- 
riod, until  peace  had  been  concluded,  the  President  was  in  the 
legitimate  exercise  of  the  war  power ;  and  that  brings  me  to 
another  suggestion. 

Counsel  talk  about  peace,  about  there  being  no  war  in  Porto 
Bioo,  about  the  protocol  placing  a  limitation  upon  the  power  of 
the  President  acting  under  belligerent  right.  They  assume 
that  under  the  war  power  all  the  President  can  do  is  to  fight  It 
is  true  the  President  makes  war  in  order  to  win  a  peace,  and 
to  that  end  he  fights,  as  commander  in  chief,  and  he  invades 
the  enemy's  territory  and  subjugates  it  if  he  can,  and  he  holds  and 
occupies  it.  After  he  has  conquered  the  enemy's  territory,  he 
stops  fighting  there  because  there  is  no  one  there  to  fight,  but 
his  power  does  not  therefore  cease  under  belligerent  right  It 
then  becomes  his  duty  to  occupy  and  hold  this  subjugated  ter- 
ritory until  disposed  of  by  the  treaty  of  peace,  and  in  exercising 
that  duty  he  should  put  in  operation  a  government  there  that 
will  cover  the  entire  field  of  civil  life,  that  will  preserve  order 
and  protect  life  and  property,  and  collect  revenues  sufficient  to 
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pay  the  expenses  of  t&e  provisioiial  goTemment  he  thns  insti- 
tates.  He  has  a  right  to  provide  ooorts ;  he  has  a  right  to  pro- 
vide courts,  not  to  pass  upon  purely  military  questions,  but  on 
all  questions  that  arise  between  man  and  man,  within  the  ooon- 
pied  territory.  These  propositions  are  so  elementary  it  seems 
to  me  hardly  necessary  to  refer  to  the  authorities.  I  may  do 
so  later. 

Now,  I  desire  for  but  a  moment  to  refer  to  the  necessity  in 
ibis  cauee  of  the  President  providing  a  new  system  of  customs 
regulations  in  Porto  Rico.  At  the  time  the  war  began  the  com- 
merce of  Porto  Bico  was  largely  with  Spain  and  with  Cuba. 
Necessarily,  the  customs  regulations  were  framed  so  as  to  meet 
that  condition.  When  the  war  came  and  we  occupied  Porto 
Rico,  naturally  this  trade  was  cut  off.  It  was  an  impossibility 
then,  having  proper  regard  for  the  interests  of  the  people  of 
Porto  Rico,  to  continue  in  force,  unmodified,  the  Spanish  cus- 
toms laws.  The  President  therefore  put  in  force  new  customs 
regulations,  and  ho  changed  them  as  developing  circumstances 
showed  they  ought  to  be  changed  in  the  interests  of  Porto  Rico 
and  of  the  United  States.  He  placed  on  the  free  list  many 
articles  brought  into  Porto  Rico  from  the  United  States*  For 
instance,  all  food  supplies,  implements  of  industry,  machinery, 
etc.,  and  in  every  way  he  endeavored  to  put  in  operation  there 
a  system  of  customs  laws,  enforced  by  the  military  authority, 
which  might,  if  necessary,  be  continued  in  force  after  the  con- 
elusion  and  ratification  of  a  treaty  of  peace,  and  until  Congress 
should  legislate  for  the  island. 

I  refer  in  my  brief  to  the  cases  of  Orass  v.  Harruan^  16  How. 
164,  ZeUmsdoffer  v.  Webb,  20  How.  176,  The  Chapeshoty  9 
Wall.  129,  the  Mechaniog  Bank  v.  The  Union  Bank,  22  Wall 
276,  and  the  United  States  v.  Bicej  4  Wheat.  246,  in  support  of 
what  the  President  did  in  Porto  Rico  with  reference  to  customs 
and  revenues,  both  before  and  after  the  treaty  of  Paris  was 
made.  In  the  case  of  Gross  v.  Harrison,  the  customs  laws  and 
regulations  for  the  conquered  territory  of  California  were  first 
put  in  operation  by  the  President  through  the  military  com- 
mander. It  was  a  war  tariff,  and  that  war  tariff  continued  to 
be  enforced  in  California  after  the  ratification  of  the  treaty  of 
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peace  which,  according  to  the  contention  of  opposing  counsel, 
made  California  a  part  of  the  United  States.  The  war  tariff, 
which  was  not  the  tariff  then  in  force  under  the  laws  of  the 
United  States  in  the  ports  of  the  United  States,  was  enforced 
until,  I  think,  in  August,  1848,  when  word  was  brought  to  Cal- 
ifornia of  the  ratification  of  the  treaty.  Then  there  was  sub- 
stituted for  that  war  tariff,  by  the  order  of  the  military  com- 
mander, a  tariff  that  was  based  upon  and  I  suppose  faithfully 
reproduced  the  provisions  of  the  customs  law  then  in  force 
throughout  the  United  States,  and  duties  continued  to  be  col- 
lected under  that  tariff  until  the  arrival  of  agents  of  the  Gov- 
ernment authorized  to  put  in  force  there  the  laws  of  the  United 
States  with  reference  to  customs.  But  the  court  sustained  the 
validity  of  the  duties  collected  under  ail  of  these  circumstances, 
even  after  the  ratification  of  the  treaty  of  peace.  It  held  that 
the  government  which  was  rightfully  instituted  by  the  Presi- 
dent under  the  law  of  belligerent  right,  continued  in  force  nec- 
essarily and  properly  until  another  government  should  be  sub- 
stituted by  Congress,  and  all  the  things  done  by  the  provisional 
government  under  authority  of  the  President  were  sustained  by 
the  court  in  that  case.  The  court  said  (p.  193) :  ^^  The  territory 
had  been  ceded  as  a  conquest,  and  was  to  be  preserved  and  gov- 
erned as  such  until  the  sovereignty  to  which  it  had  passed  had 
legislated  for  it.  That  sovereignty  was  the  United  States,  un- 
der the  Constitution,  by  which  power  had  been  given  to  Con- 
gress to  dispose  of  and  make  all  needful  rules  and  regulations 
respecting  the  territory  or  other  property  belonging  to  the 
United  States,  with  the  power  also  to  admit  new  States  into  this 
Union,  with  only  such  limitations  as  are  expressed  in  the  sec- 
tion in  which  this  power  is  given.  The  government,  of  which 
Colonel  Mason  was  the  executive,  had  its  origin  in  the  lawful 
exercise  of  a  belligerent  right  over  a  conquered  territory.  It 
had  been  instituted  during  the  war  by  the  command  of  the 
President  of  the  United  States.  It  was  the  government  when 
the  territory  was  ceded  as  a  conquest,  and  it  did  not  cease  as  a 
matter  of  course  or  as  a  necessary  consequence  of  the  restora- 
tion of  peace.  The  President  might  have  dissolved  it  by  with- 
drawing the  army  and  navy  officers  who  administered  it,  but 
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he  did  not  do  so.  Congress  conld  have  pot  an  end  to  it,  bat 
that  was  not  done.  The  right  inference  from  the  inactivity  of 
both  is,  that  it  was  meant  to  be  oontinaed  until  it  had  been  leg- 
islatively changed.  No  presumption  of  a  contrary  intention 
can  be  made.  Whatever  may  have  been  the  causes  of  delay,  it 
most  be  presumed  that  the  delay  was  consistent  with  the  trie 
policy  of  the  Government.  And  the  more  so  as  it  was  contin- 
ued until  the  people  of  the  Territory  met  in  convention  tp  form 
a  state  government,  which  was  subsequently  recognized  by 
Congress  under  its  power  to  admit  new  States  into  the  Union." 

And  here  is  the  conclusion  of  the  case :  ^'  Our  conclusion,  from 
what  has  been  said,  is,  that  the  civil  government  of  California, 
<wganized  as  it  was  from  a  right  of  conquest,  did  not  cease  or 
become  defunct  in  consequence  of  the  signature  of  the  treaty  or 
from  its  ratification.  We  think  it  was  continued  over  a  ceded 
conquest,  without  any  violation  of  the  Constitution  or  laws  of 
the  United  States,  and  that  until  Congress  legislated  for  it,  the 
duties  upon  foreign  goods  imported  into  San  Francisco  were 
legally  demanded  and  lawfully  received  by  Mr.  Harrison,  the 
collector  of  the  port,  who  received  his  appointment,  according 
to  instructions  from  Waahington,  from  Governor  Mason." 

In  the  argument  so  far  I  have  briefly  treated  of  the  questions 
that  arise  from  the  importation  into  Porto  Bico  of  goods  from 
the  United  States,  both  before  and  after  the  treaty  of  peace, 
and  before  the  taking  effect  of  the  Porto  Bican  act  Now,  of 
course,  there  may  be  said  to  be  involved  in  the  collection  of 
doties  in  Porto  Bico  on  goods  brought  from  the  United  States 
under  the  treaty  of  Paris,  and  before  the  Porto  Bican  act  went 
into  effect,  a  question  similar  to  that  which  arises  with  regard 
to  the  exaction  of  duties  on  goods  shipped  into  Porto  Bico  from 
the  United  States  under  the  Porto  Bican  act.  But  I  do  not 
care  to  consider  or  discuss  that  question  at  this  time.  I  prefer 
to  take  up  and  discuss  the  question  which  has  been  raised,  and 
which  in  some  respects  is  the  vital  question,  as  to  the  effect  of 
the  ratification  of  the  treaty  upon  the  relation  of  Porto  Bico— 
and  of  course  the  Philippines — ^to  the  United  States,  because 
that  is  the  primary  question  in  these  cases. 

Counsel  contend  that  upon  the  ratification  of  the  treaty,  and 
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upon  the  cession  of  Porto  Rico  to  the  United  States,  that  terri- 
tory became  a  part  of  the  United  States  within  the  meaning  of 
the  general  grant  of  taxing  power  to  the  Federal  Government^ 
subject  to  the  limitation  contained  in  that  provision  which  re- 
quires "  all  duties,  imposts,  and  excises  to  be  uniform  through- 
out the  United  States."  In  discussing  the  effect  of  the  treaty, 
I  shall  not  repeat  the  historicid  argument  so  fully  and  elab- 
orately presented  by  the  Government  in  the  discussion  of  the 
Ooetze  case.  I  shall  rather  attempt,  after  going  over  the  terms 
of  the  treaty,  to  analyze  the  pertinent  provisions  of  the  Consti- 
tution of  the  United  States,  with  a  view  of  determining  what 
was  the  real  meaning  intended  by  the  fraait^rs  of  the  Constitu- 
tion to  be  given  to  the  words  ^^  the  United  States"  used  in  that 
connection. 

Reduced  to  a  legal  proposition,  the  denial  of  the  power  which 
has  been  exercised  and  is  being  exercised  by  the  President  and 
by  Congress  in  the  new  possessions,  amounts  to  this :  Ceded 
territory  becomes,  by  the  act  of  cession,  an  integral  part  of  the 
United  States,  to  which  the  Constitution  of  its  own  force  at 
once  applies,  placing  its  people,  its  products,  and  its  ports  on  an 
immediate  equality  with  ours,  and  conferring  upon  them  all  the 
rights,  privileges,  and  immunities  enjoyed  under  the  Constitu- 
tion by  the  people,  the  products,  and  the  ports  of  the  several 
States.  Moreover,  the  limitations  of  the  Constitution  apply 
there  as  here,  requiring  the  same  taxes,  duties,  imposts,  and  ex- 
cises to  be  collected,  and  the  same  Anglo-Saxon  system  of  trial 
by  jury  to  be  used.  Their  people  become  at  once  our  peo- 
ple, citizens  of  the  United  States,  our  ports  become  their  ports, 
and  our  markets  their  markets.  They  are  free  to  come  here  or 
to  sell  their  products  here,  while  our  taxes  and  our  laws,  however 
unsuitable,  must  go  there. 

There  is  nothing  obscure  about  this  doctrine.  It  is  plain  and 
unmistakable.  The  act  of  cession  is  all  powerful ;  its  effect  im- 
mutable. As  soon  as  the  title  passes,  the  territory  is  incorpo- 
rated within  the  United  States,  and  the  Constitution  ex  propria 
mgore  does  the  rest.  The  proposition  is  true  as  stated,  or  not 
true  at  all.  Either  the  mere  act  of  cession,  irrespective  of  the 
terms  of  the  treaty  (which  I  shall  consider  later)  and  regardl^ 
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of  the  action  of  Congress,  makes  acquired  territory  a  part  of 
the  United  States  in  the  constitutional  sense,  or  it  does  not. 
If  it  does,  the  treaty-making  power,  in  acquiring  territory,  so 
fajr  as  the  status  of  that  territory  is  concerned,  is  necessarily 
limited  to  providing  for  the  mere  act  of  cession.  It  can  make 
no  terms.  It  cannot  take  temporarily  or  provisionally,  or  for 
this  purpose  or  that.  It  can  give  no  pledges ;  it  can  grant  no 
privileges ;  it  can  reserve  no  questions  for  future  disposition ; 
in  short,  although  called  the  treaty -making  power,  and  granted 
without  limitation,  it  is  stripped  of  its  proper  functions;  it  can- 
not treat ;  it  is  lame,  impotent,  impossible,  ridiculous. 

On  the  other  hand,  if  the  territory  does  not,  by  the  mere  act 
of  cession,  become  immediately  an  integral  part  of  the  United 
States  in  the  constitutional  sense,  of  necessity  the  provisions  of 
the  treaty  and  the  action  of  Congress  must  determine  whether 
it  shall  or  shall  not  become  or  be  deemed  a  part  of  the  United 
States,  and,  if  ever,  when.  In  other  words,  the  acquired  terri- 
tory becomes  not  a  part  but  a  possession  of  the  United  States 
— ^territory,  to  use  the  language  of  the  Constitution,  belonging 
to  the  United  States — and  its  disposition  and  government  rest, 
under  the  Constitntion,  with  the  treaty-making  power  and  with 
Congress. 

Mb.  JiTsnos  Bbowk.  If  it  be  territory  belonging  to  the  Uni- 
ted States,  then  does  it  fall  within  the  provisions  of  the  Ding- 
ley  act,  which  requires  duties  to  be  assessed  upon  goods  from 
foreign  countries,  or  does  it  not  cease  to  be  a  foreign  country  t 

Ms.  SoLionoB  Oenbbal.  I  think  not ;  not  within  the  mean- 
ing  of  the  customs  law.  The  Dingley  law  treated  as  foreign  all 
territory  outside  of  the  limits  of  the  United  States,  meaning  the 
States  and  Territories  then  treated  for  customs  purposes  as  the 
United  States,  and  that  condition  remained  until  Congress  saw 
fit  to  change  it. 

In  the  noted  case  of  Fleming  v.  Page^  9  How.  614,  Mr.  Jus- 
tice Taney  says  that ''  the  United  States  may  demand  the  ces- 
sion of  territory  as  the  condition  of  peace,  in  order  to  indemnify 
its  citizens  for  the  injuries  they  have  suffered  or  to  reimburse 
the  Government  for  the  expenses  of  the  war."  And  in  this 
connection  I  might  also  refer  to  the  language  of  Chief  Justice 
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Marshall  in  the  famous  Canter  Case^  1  Peters,  541,  in  whioh  he 
says  that  acquired  territory  ^'  becomes  a  part  of  the  nation  to 
which  it  is  annexed  either  on  the  terms  stipulated  in  the  treaty 
of  cession,  or  on  such  as  the  new  master  shall  impose."  And 
in  the  case  of  CroM  v.  Harrison,  16  How.  164,  Mr.  Justice 
Wayne  uses  this  language  (p.  197) :  ''  By  the  ratification  of  the 
treaty  California  became  a  part  of  the  United  States."  So  it 
did,  in  the  international  sense — in  the  legislative  sense — sub- 
ject to  the  dominion  of  the  United  States,  to  be  ruled  and  regu- 
lated by  Congress,  under  the  power  granted  to  make  all  needful 
rules  and  regulations  respecting  the  territory  belonging  to  the 
United  States.  And  he  continues :  ^^  And  as  there  is  nothing 
differently  stipulated  in  the  treaty  with  respect  to  commerce, 
it  became  instantly  bound  and  privileged  by  the  laws  Congress 
had  passed  to  raise  a  revenue  from  duties  on  imports  and  ton- 
nage." 

Mr.  Justice  Bbown.  That  case  did  not  involve  the  question 
involved  here  of  an  importation  from  California  to  New  York. 

Mb.  Solicitor  Osneral.  That  is  true. 

Mb.  Justice  Bbown.  It  involved  quite  a  different  question. 
That  involved  a  case  of  importation  from  an  admittedly  foreign 
country  into  the  United  States. 

Mb.  Solicitob  Gbkebal.  Yes,  although  the  court  did  say,  if 
I  remember  correctly,  that  if  these  goods  had  been  allowed  by 
the  military  authorities  to  enter  California  free  of  duty,  then 
duty  would  have  been  exacted  on  them  in  the  ports  of  the  United 
States  if  taken  there.  Here  is  what  the  court  says  on  page  192 : 
''  The  best  test  of  the  correctness  of  what  has  just  been  said  is 
this :  That  if  such  goods  had  been  landed  there  duty  free,  they 
could  not  have  been  shipped  to  any  other  port  in  the  United 
States  without  being  liable  to  pay  duty."  Of  course,  California 
was  contiguous  territory,  and  it  was  very  much  better,  as  a 
matter  of  policy,  to  bring  it  as  soon  as  possible  within  the  oper- 
ation of  the  customs  laws  of  the  United  States,  and  that  was 
what  was  done.  But  that  does  not  apply  to  Porto  Rico  or  the 
Philippines. 

Now  if  territory  may  be  acquired  for  the  purposes,  or  any 
of  the  purposes,  mentioned  by  Chief  Justice  Taney,  it  certainly 
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may  be  taken  and  held  upon  such  conditions  as  may  be  proper 
and  necessary  to  carry  the  purpose  into  effect.  Territory  ac- 
quired to  indemnify  and  reimburse  may  be  taken  and  held  as  a 
pledge,  or  as  a  possession,  provisionally,  temporarily,  or  indefi- 
nitely, with  the  reserved  power  of  disposition  and  control  suit- 
able to  accomplish  the  desired  end.  To  incorporate  such  terri* 
tory  into  the  Union  and  make  it  a  part  of  the  United  States 
would  defeat  the  very  object  of  the  acquisition.  Once  there  it 
would  have  to  stay,  for  no  power  exists  within  the  Union  to 
dismember  it. 

If  Chief  Justice  Taney  was  wrong,  and  we  cannot  take  terri- 
tory 8tib  modo  to  indemnify  or  reimburse  us,  but  only  to  make 
it  a  part  of  the  United  States,  then,  before  the  President  carries 
a  war  into  the  enemy's  country,  he  should  send  ahead  his  ad- 
vance agents — a  commission  to  ascertain  and  report  whether 
the  territory  he  proposes  to  invade  and  subjugate  is  fit  to  be 
made  a  part  of  the  United  States.  For  observe,  neither  the 
treaty-making  power  nor  Congress  can,  according  to  the  con- 
tention of  the  other  side,  prevent  that  result  if  a  cession  follows 
conquest.  Before  the  President  sent  Dewey  to  Manila  he  should 
liave  satisfied  himself  that  the  Philippines  were  suitable  for 
incorporation  into  the  Union,  for  we  could  destroy  the  Spanish 
power  there  only  at  the  risk  of  having  to  assume  the  burdens 
of  sovereignty  ourselves. 

The  Constitution,  while  vesting  in  the  President  and  Senate 
the  treaty-making  power,  provides  that  i  "  This  Constitution, 
and  the  laws  of  the  United  States  which  shall  be  made  in  pur- 
suance thereof ;  and  all  treaties  made,  or  which  shall  be  made, 
under  the  authority  of  the  United  States,  shall  be  the  supreme 
law  of  the  land."  The  treaty  of  Paris  was  made  under  the 
authority  of  the  United  States,  and  contains  the  terms  upon 
which  we  acquired  these  territories.  It  is  unique  in  this,  that 
while  former  treaties  of  cession  all  provided  that  the  civilized 
inhabitants  of  the  ceded  territories  should  ultimately  —  not 
immediately,  but  ultimately — become  citizens  of  the  United 
States,  and  be  incorporated  in  the  United  States,  this  treaty 
left  the  determination  of  their  civil  rights  and  political  status  to 
Cong] 
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Mb.  Jitstiob  TTabt.att.  State  that  proposition  again. 

Mb.  Solicitob  Obnsbal.  I  say  that  the  treaty  of  Paris  is 
unique  in  this,  that  while  former  treaties,  such  as  the  Florida 
treaty,  the  Tx>uisiana  treaty,  and  others,  provided  that  the  civi- 
lized inhabitants  of  the  ceded  territories  should  ultimately — not 
immediately,  but  ultimately,  in  the  course  of  time — become  citi- 
zens of  the  United  States,  this  treaty,  the  treaty  of  Pans,  left 
the  determination  of  their  civil  rights  and  political  status  to 
Congress. 

Mb.  Justiob  Hablan.  What  treaty  has  used  the  word  ^^  civi- 
lized"? 

Mb.  SoLiorroB  Gbkebal.  I  do  not  assume  to^uote  the  precise 
language  of  the  particular  treaties,  but  simply  state  the  effect 
of  them. 

Mb.  Justice  Shibas.  The  treatv  with  Bussia  used  that  term. 

Mb.  Solicitob  Obnbbal.  Yes,  the  Alaskan  treaty  does  use  it. 
It  distinguishes  the  uncivilized  tribes  there. 

Let  me  refer  to  some  of  the  provisions  of  the  treaty  of  Paris. 
Spain  ceded  to  the  United  States  the  island  of  Porto  Rico,  the  is- 
land of  Ouam,  and  the  archipelago  known  as  the  Philippine  Is- 
lands. Spanish  subjects,  natives  of  the  Peninsula,  residing  in  such 
territories,  were  given  one  year  from  the  exchange  of  the  ratifica- 
tions— ^that  is,  until  April  1 1,  1900 — ^to  preserve  their  allegiance 
to  Spain  by  making  a  declaration  in  a  court  of  record.  In  de- 
fault of  this  they  were  to  be  held  to  have  renounced  it  and  to 
have  adopted  the  nationality  of  the  territory  in  which  they  may 
reside— not  to  have  adopted  the  nationality  of  the  United  States, 
to  which  the  treaty  ceded  the  islands,  but  to  have  adopted  the 
nationality  of  the  territory  in  which  they  may  reside.  Then 
directly  after  that  comes  this  provision  :  "  The  civil  rights  and 
political  status  of  the  native  inhabitants  of  the  territories  here- 
by ceded  to  the  United  States  shall  be  determined  by  the  Con- 
gress." 

Spaniards  residing  in  the  territories  were  to  be  subject,  under 
Article  XI,  to  the  jurisdiction  of  the  courts  of  the  country — ^not 
the  courts  of  the  United  States — pursuant  to  the  ordinary  laws 
governing  the  same — presumably  the  Spanish  or  civil  law — and 
were  to  have  the  right  to  appear  and  pursue  the  same  course 
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therein  '^  as  dtusens  of  the  country  to  which  the  courts  belong  " 
— ^not  as  citizens  of  the  United  States.  Article  IV  reads  as  fol* 
lows :  ^^  The  United  States  will,  for  the  term  of  ten  years  from 
the  date  of  the  exchange  of  the  ratifications  of  tiie  present 
treaty,  admit  Spanish  ships  and  merchandise  to  the  ports  of  the 
Philippine  Islands  on  the  same  terms  as  ships  and  merchandise 
of  the  United  States." 

With  regard  to  this,  it  is  obvious  that,  unless  a  separate  sys- 
tem of  customs  regulations  is  adopted  for  the  Philippines,  which 
applies  to  goods  shipped  into  the  Philippines  from  the  United 
States,  then  the  treaty,  if  observed,  throws  open  the  ports  of 
the  Philippines  absolutely  to  Spanish  ships  and  Spanish  im- 
portations, and  provides  an  open  door  into  the  Philippines,  and 
thence  into  this  country,  for  whatever  goods  Spain  sees  fit  to 
send  there.  I  do  not  intend  to  pursue  an  argument  of  policy 
based  upon  this  provision,  but  simply  call  attention  to  the  fact 
that  the  treaty  itself  negatives  the  view  that  these  islands  were 
to  become  a  part  of  the  United  States  within  the  meaning  of 
our  customs  laws. 

Again,  for  ten  years  Spanish  scientific,  literary,  and  artistic 
works  were  to  be  admitted  free  of  dutv  into  all  the  ceded  terri- 
tories,  and  that  provision,  as  counsel  has  stated,  has  been  in- 
corporated into  the  Porto  Kican  act,  for  the  purpose  of  carry- 
ing out  the  pledge  of  the  treaty.  In  short,  neither  of  these 
provisions  can  be  carried  out  if  the  Constitution  requires  our 
customs  regubttions  to  apply  in  those  islands  as  here  in  the 
United  States. 

The  purpose  of  these  provisions  is  plain.  Although  under 
the  power  and  protection  of  the  United  States,  the  territories 
are  to  have  their  own  laws,  their  own  courts,  their  own  ports, 
their  own  commerce,  their  own  citizenship,  their  own  system 
of  revenue.  A  separate  and  distinct  existence  under,  but  with- 
out, the  United  States,  in  the  purely  constitutional  sense,  as 
used  in  the  general  grant  of  taxing  power,  is  contemplated. 
The  parties  to  the  treaty  both  knew  that  the  location  and  con- 
dition of  these  islands  would  not  permit  their  incorporation  into 
the  United  States  and  the  application  to  them  of  those  laws  of 
oommerce,  of  revenue,  and  of  civil  and  criminal  procedure  which 
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the  Constitationy  according  to  the  contention  of  opposing  coun- 
sel, requires  to  be  uniform  throughout  the  United  States.  They 
provided,  therefore,  for  a  system  of  government  which  should 
be  adapted  to  local  conditions  and  needs. 

Now,  are  we  free  to  disregard  the  plain  provisions  of  the 
treaty,  which  the  Constitution  says  shall  be  the  supreme  law  of 
the  land  ?  If  so,  what  becomes  of  the  consent  of  the  treaty- 
making  power  to  the  acquisition  ?  Would  the  President  and 
the  Senate  have  consented  to  take  the  territories  upon  any  other 
terms?  Would  Spain  have  consented  to  cede  them  ?  Certainly 
the  treaty  never  intended  to  make  these  tropical  islands,  witii 
their  savage  and  half-civilized  and  civilized  people,  a  part  of 
the  United  States  in  the  constitutional  sense,  and  just  as  cer- 
tainly did  make  them  a  part  of  the  United  States  in  the  inter- 
national sense. 

Mb.  Jtjstiob  Hablan.  What  do  you  mean  by  the  international 
sense? 

Mb.  SoLicnoB  Oenbbal.  I  am  just  going  to  explain.  The  term 
"  the  United  States  "  may  mean  the  territory  which  governs, 
or  the  territory  over  which  the  Government  extends.  The 
former  is  the  constitutional,  the  latter  the  international,  or,  it 
may  be,  the  legislative  sense.  In  the  latter  sense,  in  the  inter- 
national or  legislative  sense.  States  and  Territories,  all  places 
subject  to  the  jurisdiction  of  the  national  power,  combine  to 
constitute  what  Chief  Justice  Marshall  in  Loughborough  v. 
Blake,  5  Wheaton,  819,  termed  "  The  American  Empire,"  "  Our 
Great  Republic."  "  Does  this  term,"  said  he,  referring  to  "  the 
United  States,"  '' designate  the  whole  or  any  particular  portion 
of  the  American  empire  ?  It  is  the  name  given  to  our  great 
republic,  which  is  composed  of  States  and  Territories."  The 
great  Chief  Justice  was  clearly  correct  in  holding  that  the  tax- 
ing power  extends  throughout  the  United  States  in  the  inter- 
national or  legislative  sense,  although  the  limitation  of  the  Con- 
stitution on  the  taxing  power  for  Federal  purposes  applies,  as  we 
contend,  only  throughout  the  United  States  in  the  constitutional 
sense.  What  we  are  concerned  with  is,  of  course,  the  constitu- 
tional sense.  For  the  vital  question  is  whether  the  constitu- 
tional limitation  upon  the  Federal  taxing  power  which  applies 
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^^  thronghoat  the  United  States  "  operates  in  the  new  territories. 
Ab  stated  in  the  preamble — 

Mb.  JusnoB  Peokham.  Do  you  find  any  case  where  any  sach 
distinction  has  been  drawn  as  you  make  now — ^between  the 
United  States  in  the  constitational  sense  and  the  United  States 
in  the  international  sense  ? 

Mb.  Souoitob  Gbnbbal.  I  think  I  could  if  it  were  desirable. 
I  am  going  on  to  show  what  these  words  ^'  the  United  States  " 
mean  in  the  constitutional  sense.  I  think  it  perfectly  apparent 
that  the  phrase ''  the  United  States "  in  the  intematioiud  sense 
comprehends  all  territory  which  is  subject  to  our  dominion. 

Mb.  Justiob  Pbokhah.  Yes ;  I  understand  what  you  state,  but 
my  question  was  whether  you  have  in  mind,  or  had  come  across 
in  your  research,  any  case  in  which  such  a  distinction  was  drawn, 
between  the  United  States  in  the  constitutional  sense  and  the 
United  States  in  the  international  sense. 

Mb.  SoLiorroB  Genbral.  The  distinction  has  been  clearly 
drawn  in  a  decision  of  this  court  between  the  word  ^^  State  "  as 
used  in  the  Constitution  and  the  word  "  State  "  as  used  in  a  treaty, 
in  the  international  sense.  Thus,  it  was  held  in  Qeofrey  y.  Riggs^ 
133  U.  S.  258,  that  the  District  of  Columbia  is  a  ''State-'  in 
the  international  sense,  but  certainly  it  is  not  a  State  within  the 
meaning  of  the  Constitution.  That  has  been  expressly  held 
in  H&pbwm  v.  EUzey^  2  Cranch,  445. 

As  stated  in  its  preamble,  the  Constitution  of  the  United 
States  was  ordained  and  established  by  ''the  people  of  the 
United  States  "  "  for  the  United  States  of  America."  There  is 
no  ambiguity  about  the  meaning  of  the  words  "  United  States 
of  America,"  as  here  used.  They  mean  the  States  united  under 
the  Constitution,  and  are  named  individually  in  the  second  sec- 
tion of  the  first  article,  relating  to  the  apportionment  of  repre- 
sentatives among  the  then  existing  United  States. 

Mb.  Juerrios  Hablan.  The  existing  United  States — those  con- 
stituting the  existing  United  States  ? 

Mb.  Solioiix)b  Gbnbbal.  No,  I  did  not  say  that.  I  said  that 
the  United  States  which  framed  and  adopted  the  Constitution 
are  named  specifically  in  the  Constitution  at  the  place  stated. 
They  were  Uie  thirteen  colonies  which  had  first  become  the 
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United  States  in  the  Declaration  and  nnder  the  Confederation, 
and  which,  through  their  people,  framed  the  present  Constitu- 
tion, in  order,  among  other  things,  "  to  form  a  more  perfect 
Union."  There  never  was  any  doubt  in  those  days  as  to  what 
that  term  meant.  This  conclusively  appears  from  the  sixth  ar- 
ticle, which  provides  that  all  debts  contracted  before  the  adop- 
tion of  the  Constitution  ^^  shall  be  as  valid  against  the  United 
States  under  the  Constitution  as  under  the  Confederation." 

Mb.  Jusnos  Hablan.  And  that  would  include  the  States,  of 
course,  which  afterwards  came  into  the  Union  before  the  debts 
were  paid  f 

Mb.  SouorroB  Gbkbbal.  You  could  hardly  say  that  they  were 
"  under  the  Confederation."  They  were  not  "  United  States 
under  the  Confederation."  Undoubtedly  the  debts  would  be 
valid  against  the  United  States,  including  the  States  which 
were  subsequently  admitted. 

Mb.  Justice  Wnrrs.  Do  you  make  a  distinction  in  your  mind 
or  is  there  any  distinction,  from  the  consideration  which  you 
have  given  to  this  case,  between  the  States  and  the  Territories 
of  the  United  States,  and  the  States  and  the  territory  of  the 
United  States?  Does  not  ^Hhe  territories"  in  these  cases 
which  you  have  quoted  from  refer  to  territories  in  which  Con- 
gress has  oi^anized  a  government,  thus  making  them  impliedly 
a  part  of  the  United  States?  Does  not  the  article  of  the  Con- 
stitution giving  power  to  dispose  of  the  "  territory  "  suggest  a 
distinction  between  the  Territories  which  have  been  organized, 
and  *^  territory  "  belonging  to  the  United  States  as  such  ? 

Mb.  SouorroB  Gekbbal.  I>oes  your  honor  mean  to  ask  me 
whether  territories  subsequently  acquired  came  within  the 
power  thus  granted  to  Congress  to  make  all  needful  rules  and 
regulations  for  the  government  of  the  territory  of  the  United 
States,  or  is  it  confined  simply  to  the  territory  which  existed 
at  the  time  of  the  adoption  of  the  Constitution,  outside  of  the 
thirteen  States? 

Mb.  JusncB  Wnrrs.  You  quoted  the  language  of  Chief  Jus- 
tice Marshall  in  ZaugKbnraugh  v.  BlaJke,  and  then  you  speak  of 
the  United  States  in  the  constitutional  and  the  international 
sense  of  the  words  **  United  States."     But  that  language  of 
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Chief  Justice  Marshall,  in  which  he  spoke  of  ^  Oar  Oreat  Be- 
pablic,"  ^^  The  American  Empire,"  was  used  with  reference  to 
the  exercise  of  the  taxing  power. 

Mb.  SoLiorroB  GsmBRiLL.  I  know  it  was.  He  was  correct,  as  I 
take  ity  in  his  conclasion  that  the  taxing  power  of  the  United 
States  extends  over  all  the  territory  belonging  to  the  United 
States;  that  it  extends  over  all  the  States  and  Territories  if 
Congress  sees  fit  to  exercise  it.  Bat  I  think  what  he  says — 
which  is  the  basis  of  the  claim  that  the  limitation  that  duties, 
excises,  and  imposts  shall  be  uniform  throughout  the  United 
States,  applies  to  the  Territories  as  well  as  the  States — was  not 
requisite  to  the  decision  of  the  case  before  hiiu,  and  I  am  en- 
deavoring to  argue  was  incorrect. 

Ms.  Ju8Tio£  Whitb.  That  is  my  question.  My  question  was 
to  ascertain  whether  you  were  challenging  the  statement  of 
Chief  Justice  Marshall  in  that  case  or  whether  you  were  con- 
curring in  it. 

Mb.  Souoitob  Gbnbbal.  I  have  to  challenge  it. 

Mb.  Justice  Bbown.  The  general  expression,  you  mean  ? 

Mb.  SoLicrroB  Gbnbbal.  I  say  looked  at  from  the  point  of 
view  of  the  decision  he  was  correct,  because  in  a  geographical 
sense  ^Hhe  United  States,"  throughout  which  Congress  may 
exercise  the  taxing  power  for  Federal  purposes,  includes  neces- 
sarily all  territory  subject  to  the  dominion  of  the  United  States. 
Kow,  that  is  the  international  or  legislative  sense.  But  I  sub- 
mit the  constitutional  sense  covers  only  the  States,  and  was  so 
intended  by  the  framers  of  the  Constitution. 

The  primary  source  of  the  sovereign  power  was  the  people 
of  the  thirteen  original  States.  These  men  believed  they  were 
forming  a  government  which  would  endure  for  ages,  and  would 
dominate  a  continent,  and  probably  territory  outside— -islands 
beyond  the  seas.  In  the  treaty  of  alliance  which  Benjamin 
Franklin  concluded  with  France,  in  1778,  there  was  this  provi- 
sion in  the  fifth  section : 

^^  If  the  United  States  should  think  fit  to  attempt  the  reduction 
of  the  British  power  remaining  in  the  northern  parts  of  America, 
or  the  islands  of  Bermudas,  those  countries  or  islands  in  case  of 
success,  shall  be  confederated  with,  or  dependent  upon  the  said 
United  States.'' 
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So  from  that  we  can  see  bow  far-reaching  was  the  vision  of 
the  stalwart  men  of  the  early  days.  Now,  notwithstanding 
this  expansive  outlook,  it  does  not  appear  that  the  fathers  of 
the  Constitution  worried  themselves  about  ^^  the  consent  of  the 
governed"  outside  of  the  States  they  lived  in,  which  alone 
were  to  participate  in  political  power.  They  formed  a  govern- 
ment in  which  the  people  of  the  States  were  alone  represented 
and  adopted  a  Constitution  which,  in  its  distribution  and  limita- 
tion of  powers,  applied  almost  wholly  to  the  States,  united  or 
several 

In  the  early  case  of  Hepbv/m  v.  EOaey^  2  Oranch,  445,  the 
question  came  before  the  Supreme  Court  whether  a  citizen  of 
the  District  of  Columbia  could  maintain  an  action  against  a 
citizen  of  Virginia.  In  support  of  the  jurisdiction  Mr.  Lee  in- 
sisted that  to  give  the  term  '^ State"  a  limited  construction 
would  deprive  the  citizens  of  the  District  of  the  general  rights 
of  citizens  of  the  United  States  and  put  them  in  a  worse  condition 
than  aliens ;  and  he  put  the  pertinent  question  whether,  in  the 
face  of  the  provision  that ''  no  tax  or  duty  shall  be  laid  on  any 
articles  imported  from  any  State,"  Congress  could  levy  a  tax  or 
duty  on  articles  exported  from  the  District  of  Columbia.  But 
the  court  properly  held  that  a  citizen  of  the  District  is  not  a 
citizen  of  a  State  and  cannot  use  the  United  States  courts  as 
such.  Chief  Justice  Marshall  saying:  ^^The  members  of  the 
American  confederacy  only  are  the  States  contemplated  in  the 
Constitution." 

Yesterday,  in  connection  with  a  quotation  which  I  made 
from  the  case  of  Loughborough  v.  Blake^  Mr.  Justice  White  put 
to  me  a  question  in  which  he  desired  my  opinion  as  to  whether 
I  recognized  any  difference  between  the  words  ^'  the  Territories  " 
as  used  by  Chief  Justice  Marshall  and  ^<  the  territory  "  which 
the  Constitution  places  under  the  disposition  of  Congress.  I 
did  not  hear  the  question  distinctly  nor  comprehend  the  full 
purport  of  it.  I  do  not  recognize  that  the  power  of  Congress 
over  territory  belonging  to  the  United  States  ceases  when  such 
territory  is  organized  and  brought  under  the  operation  of  the 
laws  of  the  United  States ;  but  I  do  recognize  a  distinction  be- 
tween unorganized  territory  and  the  territories  to  which  Cl^ef 


Db  lima  V,  BIDWELL.  143 

Axgaamat  for  the  United  States. 

Justice  Marshall  may  possibly  have  referred.  If  I  gave  the 
court  the  impression  that  I  intended  to  say  that,  in  using  those 
words,  Chief  Justice  Marshall  referred  to  the  States  and  Terri- 
tories, meaning  thereby  to  cover  ail  territory  under  the  domin- 
ion of  the  United  States,  which  I  had  defined,  whether  correctly 
or  incorrectly,  as  the  international  meaning,  I  think  I  was  wrong. 
I  am  inclined  to  think  that  what  Chief  Justice  Marshall  had  in 
mind  was  ^'  the  United  States  "  in  the  legislative  sense,  meaning 
thereby  the  States  of  the  Union,  the  District  of  Columbia,  and 
the  organized  Territories,  to  which  Congress  had  applied  the 
revenue  laws  of  the  United  States,  thus  including  all  that  terri- 
tory within  the  phrase  ^^  the  United  States,"  as  designating  the 
territory  to  which  Congress  had  applied  the  revenue  laws  of 
the  United  States.  So,  really,  there  are  four  meanings  which 
may  be  conveyed  by  the  phrase  '^  the  United  States." 

In  the  first  place,  it  may  mean  the  sovereignty  itself,  what 
Chief  Justice  Marshall  called  ^^  that  grand  corporation." 

In  the  second  place,  it  may  mean,  geographically,  what  Chief 
Justice  Marshall  calls  ^^  the  American  Confederacy,"  composed 
of  the  members  of  the  Union,  the  States  inhabited  by  the  people 
who  participate  in  the  Gk>vemment  of  the  United  States ;  and 
this  is  what  I  have  termed  the  constitutional  sensa 

In  the  third  place,  in  a  geographical  and  legislative  sense,  it 
may  mean  the  States  and  the  District  of  Columbia  and  the  Ter- 
ritories, which  Congress  has  seen  fit  to  treat  as  the  United  States 
for  legislative  purposes;  over  which  Congress  has  extended, 
and  to  which  it  has  applied,  the  laws  of  the  United  States  which 
are  applicable. 

And  in  the  fourth  place,  it  may  mean  something  broader, 
which  is  the  international  sense,  as  I  take  it ;  that  is,  all  ter- 
ritory, wherever  situated,  under  the  dominion  of  the  United 
States,  whether  organized  or  not,  and  whether  ever  brought 
within  the  operation  of  the  specific  laws  of  the  United  States. 
And  our  claim  is  that  newly  acquired  territory  does  not  become 
a  part  of  the  United  States  in  the  legislative  sense  until  Con- 
gress shall  so  determine. 

In  the  case  of  ffepbam  v;  EUzey^  2  Cranch,  452,  in  which 
Marshall^  C.  J.,  defined  the  ^  American  Confederacy,"  he 
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"  The  members  of  the  American  Confederacy  only  are  the  States 
contemplated  in  the  Constitution.  The  House  of  Eepresenta- 
tives  is  to  be  composed  of  members  chosen  by  the  people  of  the 
several  States ;  and  each  State  shall  have  at  least  one  Bep- 
resentative.  The  Senate  of  the  United  States  shall  be  com- 
posed of  two  Senators  from  each  State.  Each  State  shall  ap- 
point, for  the  election  of  the  Executive,  a  number  of  electors 
equal  to  the  whole  number  of  Senators  and  Bepresentatives. 
These  clauses  show  that  the  word  ^  State '  is  used  in  the  Con- 
stitution as  designating  a  member  of  the  Union." 

The  States  alone  are  the  members  of  the  American  Confed- 
eracy. They  constitute  the  Union,  and  the  Union  and  'the 
United  States  are  equivalent  terms  in  the  Constitution.  Thus 
the  Constitution  and  "  the  laws  of  the  United  States  "  are  made 
the  supreme  law  of  the  land ;  yet  Congress  is  to  provide  for 
calling  forth  the  militia  to  execute  ^^  the  laws  of  the  Union." 
All  legislative  powers  granted  are  vested  in  the  Congress  ^^  of 
the  United  States,"  but  the  President  is  required  from  time  to 
time  to  give  to  the  Congress  information  of  the  state  ^^  of  the 
Union." 

In  the  first  article,  defining  the  legislative  powers,  it  is  pro- 
vided that  Bepresentatives  and  direct  taxes  shall  be  apportioned 
^^  among  the  several  States  which  may  be  included  within  this 
Union."  This  does  not  include  the  Territories,  but  does  operate, 
evidently,  throughout  the  United  States. 

Duties,  imposts,  and  excises  shall  be  uniform  "  throughout 
the  United  States."  This,  as  we  claim,  is  a  geographical  lim- 
itation, requiring  indirect  taxes  to  operate  generally  throughout 
the  United  States^  that  is,  among  the  several  States  composing 
the  Union.  The  history  of  the  adoption  of  this  provision  will 
be  found  in  interesting  form  in  the  learned  opinion  of  Mr.  Jus- 
tice White  in  the  case  of  KnowUon  v.  Moof^e^  178  U.  S.  41,  sus- 
taining the  constitutionality  of  the  Federal  tax  on  legacies.  In 
the  original  draft  the  provision  prohibiting  any  preference  to 
the  ports  of  one  State  over  those  of  another,  and  that' conferring 
and  limiting  the  taxing  power,  were  placed  together.  They 
really  mean  the  same  thing,  that  the  States  of  the  Union  shall 
be  treated  alike  in  the  regulation  of  commerce  and  the  imposi- 
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lion  of  taxes.  The  uniformity  required  in  each  case  was  a  uni- 
formity among  the  several  Stat^  of  the  Union,  and  this  is 
shown  by  the  decision  in  the  Cherokee  Tobacco  Casey  11  Wallace, 
616,  afiQrming  the  constitutionality  of  the  act  of  1868  extend- 
ing the  excise  tax  on  Uquors  and  tobacco  alone  to  the  Indian 
Territory.  A  minority  of  the  court  held  that,  in  view  of  the 
treaty  provisions,  it  was  not  the  intention  of  Congress  to  extend 
even  the  tax  on  liquor  and  tobacco  to  the  Indian  Territory. 
Obviously,  the  court  was  unanimous  in  the  opinion  that,  al- 
though the  Indian  Territory  was  within  the  exterior  boundaries 
of  the  United  States,  the  provision  of  the  Constitution  requir- 
ing excises  to  be  uniform  throughout*  the  United  States  did  not 
apply  within  the  Indian  Territory. 

The  Constitution  gives  Congress  power  to  regulate  commerce 
"  among  the  several  States,"  and  to  establish  a  uniform  rule  of 
naturalization  and  uniform  laws  on  the  subject  of  bankruptcy 
"  throughout  the  United  States."  Now,  we  submit  that  this 
latter  was  to  remedy  the  mischief  resulting  from  the  diverse 
and  conflicting  legislation  of  the  several  States  upon  these  sub- 
jects by  securing  uniform  provisions  throughout  the  States  of 
the  Union.  I  refer  to  No.  41  of  the  Federalist,  written  by  Mr. 
Madison,  upon  that  point,  in  which  he  says  such  was  the  object 
of  that  provision.  The  early,  laws  of  this  character  applied 
only  within  the  States.  The  recent  acts  have  properly  been 
extended  to  the  Territories,  which  Congress  in  its  discretion 
has  seen  fit  to  include  within  the  limits  of  the  United  States, 
legislatively  treated. 

It  is  provided  that  "  no  tax  or  duty  shall  be  laid  on  articles 
exported  from  any  State ; "  but  nothing  is  said  about  any  Ter- 
ritory. And  that  "  no  preference  shall  be  given  by  any  regu- 
lation of  commerce  or  revenue  to  the  ports  of  one  State  over 
those  of  another ;  nor  shall  vessels  bound  to  or  from  one  State 
be  obliged  to  enter,  clear,  or  pay  duties  in  another ; "  but  noth- 
ing is  said  about  the  ports  of  any  Territory. 

The  prohibitions  of  the  tenth  section  of  the  first  article  ap- 
ply only  to  the  States.  "  No  State  shall  pass  any  bill  of  at- 
tainder or  ex  post  facto  law,  or  law  impairing  the  obligation 
of  contracts,  or  grant  any  title  of  nobility.    No  State  shall, 
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without  the  oonsent  of  Congress,  lay  any  imposts  or  duties  on 
imports  or  exports,"  etc.  All  these  limitations  apply  only  to 
the  States  of  the  Union. 

In  the  second  article,  which  grants  and  defines  the  Executive 
power,  it  is  provided  that  Congress  may  determine  the  date  on 
which  the  electors  shall  give  their  votes,  which  day  shall  be  the 
same  "  throughout  the  United  States*"  Necessarily,  the  Uni- 
ted States  here  means  the  States  of  the  Union  which  alone  take 
part  in  electing  the  President.  Later,  it  is  provided,  that  dur- 
ing his  term  of  office  the  President  shall  not  receive,  in  addi- 
tion to  his  stated  compensation,  any  other  emolument  from 
^'  the  United  States  or  any  of  them,"  showing  that  the  States 
united  were  alone  in  mind. 

Mb.  JusnoB  Bbbwbb.  Do  you  think  in  that  connection  that 
the  various  Territories  can  add  to  the  President's  salary ;  in 
view  of  that,  can  the  various  Territories  add  to  the  emolu- 
ments of  the  President  t 

Mb.  Solioitob  Genbbal.  No,  I  think  the  spirit  of  this  would 
prevent  that.  I  think  there  is  no  direct  application  to  the  Ter- 
ritories, but  I  dare  say  the  spirit  of  it  would  forbid  what  you 
suggest.  Territorial  action  might,  in  a  certain  sense,  be  treated 
as  the  action  of  the  United  States,  seeing  that  a  Territory  could 
not  act  outside  of  the  authority  of  the  United  States,  being  un- 
der the  complete  control  of  Congress.  It  might,  in  a  certain 
sense,  be  treated  as  the  action  of  the  United  States,  if  a  Terri- 
tory attempted  to  do  that.  However,  I  prefer  to  say  that  the 
general  spirit  of  this  provision  applies  and  would  prevent  what 
is  suggested  by  your  honor. 

The  third  article  applies  to  the  judicial  power  of  the  United 
States.  It  has  been  repeatedly  held  that  the  territorial  courts 
are  not  organized  imder  this  article,  and  are,  therefore,  not  courts 
of  the  United  States.  The  article  constantly  keeps  in  mind  the 
relation  of  the  United  States  to  the  several  States,  and  of  those 
States  and  their  citizens  to  one  another.  No  mention  is  made 
of  the  Territories  or  their  citizens. 

The  fourth  article  guards  the  rights  of  each  State  and  its 
citizens  with  respect  to  every  other  State.  The  public  acts  of 
each  shall  have  full  faith  and  credit  in  idl  others.    The  citizens 
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of  each  shall  be  entitled  to  the  privileges  and  immanitiesof  the 
citizens  in  the  several  States.  Fugitives  from  jostioe  shall  be 
sorrendered ;  new  States  may  be  admitted  into  ^^  this  Union ; " 
and  a  republican  form  of  government  to  every  State  in  the  Union 
is  gaaranteed.  But  there  is  no  safeguard  or  guarantee  what- 
ever in  the  case  of  «  Territory  and  its  citizens.  No  republican 
form  of  government  for  the  Territories  is  gaaranteed.  On  the 
contrary,  just  preceding  the  guarantee  to  the  States,  and  fol- 
lowing the  provision  for  the  admission  of  new  States,  the  fol- 
lowing grant  of  plenary  power  is  made : 

^^  Congress  shall  have  power  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  territory  or  other  property 
belonging  to  the  United  States." 

Notice  the  phraseology.  Territory  is  treated  as  property, 
as  something  distinct  from  the  United  States — something  be- 
longing to  the  United  States,  a  subject  to  be  ruled  and  disposed 
of  by  Congress  in  its  discretion  as  conditions  may  require,  with- 
out being  hampered  by  the  restrictions  which  were  framed  for 
the  States. 

Mb.  Justice  Bbbwbb.  Sight  there,  do  you  understand  that 
Congress  has  absolute  power  over  territory  acquired,  to  do  as 
it  pleases  with  it  ? 

Mb.  SouorroB  Gbnbbal.  No  ;  I  deny  that  utterly,  as  I  shall 
show  to  your  honor. 

Mb.  Justice  Bbbwbb.  What  limitations } 

Mb.  Solioitob  Gbnbbal.  I  shall  point  out  specifically  the  limi- 
tations later.  I  say  that  Congress  is  subject  to  all  applicable 
limitations,  and  I  shall  point  out  later  what  I  mean  by  applica- 
ble limitations,  in  view  of  the  decisions  of  this  court. 

In  the  case  of  McOvJlooh  v.  Maryland^  4  Wheaton,  442,  in 
which  the  supremacy  of  the  United  States  within  the  sphere 
of  its  action  was  sustained.  Chief  Justice  Marshall,  emphasiz- 
ing the  authority  conferred  on  Congress  to  select  the  means 
for  carrying  into  execution  the  powers  vested  by  the  Constitu- 
tion, said :  ^^  The  power  to  make  all  needful  rules  and  regulations 
respecting  the  territory  or  other  property  belonging  to  the 
United  States  is  not  more  comprehensive  than  the  power  to 
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make  all  laws  which  shall  be  necessary  and  proper  for  carry- 
ing into  ezecation  the  powers  of  the  Oovemment/' 

Apparently,  he  took  the  territorial  grant  as  the  test  and 
standard  of  plenary  power,  as  the  maximum  of  comprehensiTe- 
ness. 

The  Thirteenth  Amendment  contains  an  explicit  recognition 
of  the  fact  that  a  place  subject  to  the  jurisdiction  of  the  United 
States  is  not  necessarily  a  part  of  the  United  States,  for  it  pro- 
vides :  ^' Neither  slavery  nor  involuntary  servitude,  except  as  a 
punishment  for  crime  whereof  the  party  shall  have  been  duly 
convicted,  shall  exist  within  the  Uuited  States,  or  any  place 
subject  to  their  jurisdiction." 

In  this  connection,  in  addition  to  the  many  instances  cited 
by  the  Attorney  General  where  Congress  has  drawn  a  distinc- 
tion between  the  United  States  and  the  Territories,  let  me  refer 
to  the  act  of  March  8,  1807,  2  Stat  426,  prohibiting  the  im- 
portation of  slaves  into  this  country.  That  act  provided  that 
it  should  be  unlawful  for  any  person  to  import  or  bring  from 
any  foreign  country  any  slaves — ^now,  I  am  quoting — "into 
the  United  States  or  the  Territories  thereof."  And  in  the  sub- 
sequent act  of  1818,  3  Stat.  450,  which  supplemented  this  act, 
the  same  phraseology  was  used,  the  first  section  providing  that 
it  should  be  unlawful  to  import  any  negroes  ^  into  the  United 
States  or  Territories  thereof." 

And  as  illustrating  the  fact  that  this  court  has  drawn  a  dis- 
tinction between  the  rights  before  this  court  of  Territories  and 
territorial  legislation,  as  distingmsbed  from  States  and  state 
legislation,  I  wish  to  refer  the  court  to  the  case  of  Miner^s  Bank 
V.  lotto,  12  Howard,  1,  in  which  the  court  held  that  the  valid- 
ity of  a  territorial  act  repealing  the  charter  of  a  bank  granted 
by  a  Territory,  could  not  be  brought  before  the  Supreme  Court, 
under  the  twenty-fifth  section  of  the  judiciary  act,  dther  on  the 
ground  that  there  was  drawn  in  question  the  validity  of  a  stat- 
ute of,  or  an  authority  exercised  under,  any  State,  or  on  the 
ground  that  there  was  drawn  in  question  the  validity  of  a  stat- 
ute or  authoritv  exercised  under  the  authority  of  the-  United 
States.  In  holding  that  there  was  not  drawn  in  question  the 
validity  of  an  act  passed  by  a  State,  Mr.  Justice  Daniel,  speak- 
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ing  for  the  oourt,  said  (p.  7) :  ^^  In  order  to  give  this  court  jurisdio- 
tioD,  the  statute,  the  validity  of  which  is  drawn  in. question, 
must  be  passed  by  a  State,  a  member  of  the  Union,  and  a  public 
body  owing  obedience  and  conformity  to  its  Constitution  and 
laws.  That  if  public  bodies,  not  duly  admitted  into  the  Union, 
undertake  as  States,  to  pass  laws  which  might  encroach  on  the 
Union  or  its  granted  powers,  such  conduct  would  have  to  be 
rea<3hed  either  by  the  power  of  the  Government  to  put  down 
insurrection  or  by  the  ordinary  penal  laws  of  the  States  and 
Territories  within  which  these  bodies  are  situated  and  acting ; 
but  their  measures  are  not  examinable  by  this  court  upon  a  writ 
of  error.  They  are  not  States,  and  cannot  pass  statutes  within 
the  meaning  of  the  judiciary  acts. 

^^  Other  cases  cited  by  the  court,  in  the  opinion  just  quoted  [re- 
ferring to  the  case  of  Scott  v.  Jones,  in  the  5th  Howard],  might 
be  adduced  to  show  the  difference  ever  taken  by  the  court  in 
reference  to  its  relation  to  the  States  as  States,  and  as  contra- 
distinguished from  the  Territories  of  the  United  States.  It  seems 
to  us,  that  the  control  of  these  territorial  governments  properly 
appertains  to  that  branch  of  the  Government  which  creates  and 
can  change  or  modify  them  to  meet  its  views  of  public  policy, 
viz.,  the  Congress  of  the  United  States.  That  control  certainly 
has  not  been  vested  in  this  court,  either  in  mode  or  substance, 
by  the  twenty-fifth  section  of  the  judiciary  act." 

In  holding  that  the  territorial  charter  could  not  be  regarded 
as  an  act  of  Congress,  the  court  said  :  "  The  charter  of  the  Bank 
of  Dubuque  enacted  in  all  its  details  and  powers  ever  possessed 
by  it  (and  according  to  which  it  was  in  fact  organized)  by  the 
legislature  of  Wisconsin,  must  be  looked  upon  as  the  creature  of 
that  legislature.  To  regard  it  as  we  are  urged  to  do  by  the  ar- 
gument of  the  plaintiff  in  error,  would  constitute  it  rather  a  bank 
of  the  United  States,  situated  without  the  United  States,  and 
operating  within  the  Territory  of  Wisconsin." 

And  I  think  in  the  opinion  the  court  will  find  the  word  "  with- 
out "  italicized—"  without  the  United  States." 

I  believe  that  a  careful  examination  of  the  Constitution  leads 
but  to  one  conclusion,  that  the  power  of  Congress  over  the  Ter- 
ritories is  plenary  and  absolute.    Whether  it  follows  from  the 
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power  to  aoqnire  and  hold  territory,  or  is  conferred  by  the 
clause  of  the  Constitution  which  declares  that  '^  Congress  shall 
have  power  to  dispose  of  and  make  all  needful  rules  and  regu- 
lations respecting  the  territory  or  other  property  belonging  to 
the  United  States,"  it  is  full  and  complete,  and  is  unhampered 
by  those  limitations  and  restrictions  which  were  intended  to 
apply  only  within  the  States  of  the  Union. 

There  is  a. line  of  decisions  of  the  Supreme  Court  running 
back  to  the  early  days  which  sustains  this  view.  Some  years 
after  the  decision  in  Loughborough  v.  Blake^  the  case  of  InHur- 
a/nee  Company  v.  dmtery  1  Pet.  611,  came  before  the  Supreme 
Court,  over  which  Chief  Justice  Marshall  still  presided.  A 
court  of  the  Territory  of  Florida,  composed  of  a  notary  and 
five  jurors,  had  sold  a  wrecked  cargo  of  cotton  on  a  salvage 
claim  and  transferred  the  tide  to  Canter,  the  purchaser.  It 
was  insisted  that  upon  the  acquisition  of  Florida  it  became  a 
part  of  the  United  States  over  which  the  Constitution  extended, 
and  that  under  the  Constitution  admiralty  jurisdiction  could  be 
exercised  only  by  the  courts  of  the  United  States.  It  had  to 
be  conceded  that  the  territorial  court  was  not  organized  in  ac- 
cordance with  the  Constitution,  which  requires  judges  to  be 
appointed  for  service  during  good  beha\dor.  The  opinion  of 
Cidef  Justice  Marshall  is  worthy  of  careful  study.  Its  logic  is 
unanswerable.  While  the  power  of  Congress  to  govern  ceded 
territory  was  declared  to  be  inevitable  and  absolute,  the  limita- 
tions of  the  Constitution  upon  the  exercise  of  the  judicial  power 
of  the  United  States  was  expressly  held  to  be  confined  to  the 
States,  the  Chief  Justice  saying  (p.  545) :  '^  Although  admiralty 
jurisdiction  can  be  exercised  in  the  States  in  those  courts,  only, 
which  are  established  in  pursuance  of  the  third  article  of  the 
Constitution,  the  same  restriction  does  not  extend  to  the  Terri- 
tories. In  legislating  for  them.  Congress  exercises  the  combined 
powers  of  the  Oeneral  and  of  a  state  Government." 

The  doctrine  thus  enunciated  by  the  great  Chief  Justice  has 
been  approved  and  followed  by  his  successors  in  a  long  line  of 
cases,  I  think  all  of  which  were  cited  by  the  Attorney  General. 
Note  the  language  used.  Chief  Justice  Waite  speaks  of  the 
Territories  as  ^^  the  outlying  dominion  of  the  United  States  " 
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101 U.  8. 129, 1 88— an  apt  phrase.  "  The  outlying  dominion  1 " 
Lying  outside  of  what  ?  Outside  of  the  governing  body — the 
United  States.  The  '^  outlying  dominion  of  the  United  States," 
not  a  part  of  the  United  States.  He  says  that  Congress  <^may 
do  for  the  Territories  what  the  people,  under  the  Constitution 
of  the  United  States  may  do  for  the  States,"  the  fullest  and 
dearest  expression  of  Constitutional  power  without  limitation. 

Mb.  Justiob  Hablan.  Please  read  that  again. 

Mb.  SoLiorroB  Genbbal.  That  Congress  "  may  do  for  the  Ter- 
ritories what  the  people,  under  the  Constitution  of  the  United 
States,  may  do  for  the  States."  Can  there  be  any  fuller  expres- 
sion of  plenary  power  than  that  {  Mr.  Justice  Matthews  says 
that  *^  the  people  of  the  United  States,  as  sovereign  owners  of 
the  National  Territories,  have  supreme  power  over  them  and 
their  inhabitants."  "  It  rests  with  Congress  to  say  whether,  in 
a  given  case,  any  of  the  people,  resident  of  the  Territory,  shall 
participate  in  the  election  of  its  officers,  or  the  making  of  its 
laws."  114  U.  S.  15,  44.  In  other  words,  Congress  can  at  any 
time  repeal  an  act  giving  local  government  to  a  Territory,  and 
take  the  authority  to  itself.  Mr.  Justice  Bradley  says  that  ^'  It 
would  be  absurd  to  hold  that  the  United  States  has  power  to 
acquire  territory  and  no  power  to  govern  it  when  acquired." 
186  U.  S.  1, 42.  And  Mr.  Justice  Harlan  says  that  "  The  whole 
subject  of  the  organization  of  the  territorial  courts,  etc.,  was 
left  by  the  Constitution  with  Congress,  under  this  plenary  power 
over  the  Territories  of  the  United  States."  141  U.  S.  174,  188. 
And  then  he  inquires,  ^'  Has  Congress,  under  ^  the  general  right 
of  sovereignty '  existing  in  the  Government  of  the  United  States 
as  to  all  matters  submitted  to  its  exclusive  control,  including 
the  making  of  needful  rules  and  regulations  respecting  the  Ter- 
ritories of  the  United  States,  any  less  power  over  the  judges  of 
the  Territories  than  a  State,  if  unrestrained  by  its  organic  law, 
might  exercise  over  the  judges  of  its  own  creation  ? "  141  IT.  S. 
174, 1890.  And  Mr.  Justice  Gray  says  that,  "  By  the  Constitu- 
tion, as  is  now  well  settled,  the  United  States,  having  rightfully 
acquired  the  Territories,  and  being  the  only  Government  which 
can  impose  laws  upon  them,  has  the  entire  dominion  and  sever- 
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eignty,  national  and  municipal,  Federal  and  state,  over  all  the 
Territories,  so  long  as  they  remain  in  a  territorial  condition." 

And  now  I  come  to  the  subject  of  limitations.  Are  there  no 
limitations  on  this  plenary  power  of  Congress  to  govern  the 
Territories  ?  I  believe  there  are.  If  there  are  any  who  believe 
that  the  President  or  Congress  can  govern  the  new  possessions 
outside  of  the  Constitution,  and  wholly  irrespective  of  all  its 
limitations,  J  am  not  of  them.  Neither  the  executive,  nor  the 
legislative,  nor  the  judicial  branches  of  the  Federal  Government 
can  act  except  through  a  power  conferred  by  the  Constitution. 
Wherever  a  particular  power  is  exercised  the  limitation  placed 
upon  it  by  the  Constitution  must  be  observed.  The  Constitu- 
tion was  formed  by  the  people  of  the  thirteen  original  States. 
They  provided  the  Government,  conferred  upon  it  certain  pow- 
ers, and  subjected  it  in  the  exercise  of  some  of  these  powers  to 
certain  limitations.  It  expressly  prohibited  the  exercise  of  cer- 
tain powers  under  any  circumstances,  and  wholly  irrespective 
of  the  place  where  exercised.  Moreover,  since  certain  powers 
were  reserved  to  the  States  composing  the  Union,  certain  limi- 
tations and  prohibitions  were  laid  upon  the  States.  In  any 
case  involving  the  exercise  of  a  power  claimed  under  the  Con- 
stitution, the  first  question  is,  Was  the  power  granted  ?  and  the 
next  is.  What  are  the  limitations  ? 

The  difficulty  of  a  clear  conception  of  the  important  ques- 
tion in  these  cases  has  been  increased  by  the  use  of  campaign 
catchwords,  of  political  phrases.  ^'  The  Constitution  follows 
the  flag "  is  one  of  these.  It  is  made  use  of  to  induce  people 
to  believe  that  the  Government  is  contending  that  the  Presi- 
dent and  Congress,  in  dealing  with  the  new  possessions,  avow- 
edly act  outside  of  the  Constitution ;  that  the  Gk>vemment 
claims  that  the  Constitution  stays  here,  within  the  United 
States,  leaving  the  President  and  Congress  power  unlimited 
and  despotic  with  respect  to  the  new  possessions.  This  claim 
is  designed  and  calculated  to  put  both  the  President  and  Con- 
gress in  a  position  obnoxious  to  a  liberty-loving  people.  The 
position  is  one  they  have  never  taken  and  do  not  now  occupy. 
Both  the  President  and  Congress  concede,  as  I  understand  it, 
that  they  have  no  power  except  under  the  Constitution,  and 
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that  they  are  subject  in  the  exercise  of   their  powers  to 
every  limitatioa  properly  applicable.    The  Constitation  and 
the  flag  go  together.    Wherever  the  flag  flies  as  the  symbol 
of  the  sovereignty  of  this  country  it  is  raised  by  an  authority 
created  and  existing  under  the  Constitution.    The  flag  now 
floats  in  the  Philippines  by  virtue  of  the  war  and  treaty -mak- 
ing power  through  which  we  have  acquired  that  territory.    It 
was  raised  in  Porto  Rico  under  the  same  authority.    It  waves 
there  now  as  the  symbol  of  the  sovereignty  of  the  Republic 
over  rightfully  acquired  territory,  which  the  Constitution  ex- 
pressly intrusts  the  regulation  and  disposition  of  to  Congress. 
The  Constitution  is  in  force  in  the  Philippines  and  is  in  force 
in  Porto  Rico,  but  not  all  of  its  provisions.    Only  those  provi- 
sions operate  there,  or  operate  on  Congress  in  legislating  for  the 
new  possessions,  which  the  f  raniers  of  the  Constitution  intended 
should  apply.    Opposing  counsel  speak  of  the  Constitution  as 
if  all  of  its  provisions  apply  everywhere  throughout  the  scope 
of  the  authority  of  the  government  it  creates.    This  is  not  true. 
The  United  States,  in  the  broadest  sense,  is  composed  of  States 
and  Territories,  organized  and  unorganized.    There  are  certain 
prohibitions  and  limitations  which  clearly  apply  only  to  the  States 
as  bodies  politic.    They  were  not  intended  to  and  do  not  apply 
to  the  Federal  Government  at  all.    There  are  other  limitations 
which  apply  to  the  General  Government  when  acting  within  the 
States  united  under  the  Constitution.     There  are  other  limita- 
tions which  apply  both  throughout  the  States  and  the  Territo- 
ries, organized  and  unorganized.    There  are  other  limitations 
which  apply  everywhere,  both  within  and  without  the  United 
States  in  the  broadest  sense.     So,  after  all,  it  is  a  question  of 
the  scope  and  application  of  specific  limitations.    Because  an 
inapplicable  limitation  is  not  in  force  in  the  new  possessions,  it 
does  not  follow  that  applicable  prohibitions  and  limitations  can 
or  would  be  ignored. 

To  repeat,  the  United  States  of  America — which  Chief  Jus- 
tice Marshall,  in  Dixon  v.  The  United  States^  said  is  ^^  the  true 
name  of  that  grand  corporation  which  the  American  people 
have  formed,  and  the  charter  will,  I  trust,  long  remain  in  full 
force  and  vigor" — is  a  body  politic,  of  which  the  States  alone 


154  OCTOBER  TERM,  1900. 

Aignment  for  the  United  Statei. 

are  integral  constituent  parts,  they  only,  as  the  same  Chief  Jus- 
tice said  in  Hepburn  v.  EUzey^  being  ^'  the  members  of  the  Ameri- 
can Confederacy,"  and  this  governing  entity  exercises  sovereignty 
over  "  the  American  Empire,"  "  pur  Great  Eepublic,"  which  is 
composed  of  States  and  Territories — and,  in  the  broadest  sense, 
if  he  does  not  mean  by  this,  territory  unorganized,  then  over 
that  too.  The  Territories  are  not  integral  parts  but  possessions 
of  this  "  grand  corporation."  The  governing  unit,  composed  of 
the  States,  possesses  and  exercises  dominion  over  the  Territo- 
ries, subject  only  to  the  applicable  restrictions  and  limitations 
of.  the  Constitution.  All  the  provisions  of  the  Constitution  do 
not  and  cannot  have  uniform  operation  both  within  the  States 
and  Territories  whose  political  status  and  relation  to  the  gov- 
erning body  are  so  widely  different.  It  is  true  that  every  part 
cff  the  national  domain  is  within  the  jurisdiction  of  the  Con- 
stitution, but  it  does  not  follow  that  every  part  is  subject  to  all 
of  its  provisions.  Each  part  is  subject  to  some  one  or  more  of 
them,  but  all  parts  are  not  subject  to  all  of  them. 

The  Territories,  not  being  parts,  but  possessions,  of  the  gov- 
erning body,  are  not  within  the  scope  or  purpose  of  those  lim- 
itations and  restrictions  which  were  designed  to  preserve  and 
protect  the  rights  of  the  States  composing  the  Union.  In  leg- 
islating for  the  Territories  Congress  is  not  limited  to  jealously 
guarded  national  powers,  but  exercises  the  combined  powers  of 
the  General  and  of  a  state  Government. 

Mb.  Justice  Hablak.  Where  is  the  Diaon  case  you  referred 
to? 

Mb.  Solioitob  Gbnebal.  In  1  Brockenbrough,  177.  It  was  a 
case  decided  on  the  circuit. 

The  safeguard  when  Congress  thus  acts  outside  of  those  lim- 
itations to  which  I  am  going  now  to  refer,  and  which  I  r^ard 
as  applicable,  is  what  Chief  Justice  Marshall  refers  to  in  GHJh 
hons  V.  Ogden^  9  Wheaton,  1,  where,  meeting  the  objection  that, 
according  to  the  position  taken  by  counsel  for  the  Government, 
despotic  power  was  given  by  the  clause  authorizing  Congress 
to  regulate  commerce  among  the  several  States,  he  said  (p.  197) : 
"  The  wisdom  and  the  discretion  of  Congress,  their  identity 
with  the  people,  and  the  influence  which  their  constituents  poo- 
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Bess  at  elections  are,  in  this,  as  in  many  other  instances — as  that, 
for  example,  of  declaring  war — the  sole  restraints  on  which 
they  have  relied  to  secure  them  from  its  abase.  They  are  the 
restraints  on  which  the  people  must  often  rely  solely  in  all  rep- 
resentative governments. 

Bat  there  are  limitations  which  apply  to  Congress  in  exercis- 
ing the  territorial  grant.  Obviously  those  limitations  which 
are  laid  upon  the  exercise  by  Congress  of  a  special  power,  irre^ 
spective  of  the  place  where  exercised,  do  apply,  such  as  those 
forbidding  Congress  to  pass  any  bill  of  attainder,  or  aiiy  ex  past 
facto  law,  or  confer  any  title  of  nobility.  These,  as  Madison 
said  in  No.  43  of  the  Federalist,  are  contrary  to  the  first  prin- 
ciples of  the  social  compact  The  prohibition  of  slavery  oper- 
ates by  express  provision  everywhere.  But  these  are  not  the 
only  limitations.  It  is  always  to  be  borne  in  mind  that  this  is 
a  Government  framed  by  the  people,  among  other  things,  to  es- 
tablish justice  and  to  secure  tiie  blessings  of  liberty.  A  Gk>v- 
emment  thus  dedicated  to  liberty  and  justice  Is  based  on  funda- 
mental principles,  and  at  all  times  must  show  respect  for  fun- 
damental rights.  This,  I  take  it,  is  what  Mr.  Justice  Bradley 
meant  when  he  said  in  the  Monndn  Church  Ca^e,  136  U.  S.  44 — 
"  Doubtless  Congress,  in  legislating  for  the  Territories,  would  be 
subject  to  those  fundamental  limitations  in  favor  of  personal 
rights  which  are  formulated  in  the  Constitution  and  its  amend- 
ments ;  but  these  limitations  would  exist  rather  by  inference 
and  the  general  spirit  of  the  Constitution  from  which  Congress 
derives  all  its  powers,  than  by  any  express  and  direct  applica- 
tion of  its  provisions." 

And  obviously  it  was  to  this  that  Mr.  Justice  Harlan,  speak- 
ing for  the  court,  referred  in  McAllister  v.  United  States.  141 
U.  S.  188,  when  he  said : 

"  How  far  the  exercise  of  that  power  [the  power  to  govern 
the  Territories]  is  restrained  by  the  essential  principles  upon 
which  our  system  of  government  rests,  and  which  are  embodied 
in  the  Constitution,  we  need  not  stop  to  inquire." 

Mb.  Justicb  Brown.  Can  Congress  take  private  property  for 
public  use  without  compensation  in  the  Territories } 

Mb.  Souoitob  Gbijobbal.  Well,  I  suppose  the  court  will  have  to 
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define  the  fandamental  limitatioiifl.  I  do  not  think  I  can.  The 
court  has  not  categorically  stated  them  as  yet  The  court  has 
contented  itself  with  saying  there  are  fundamental  principles 
embodied  in  the  Constitution. 

Mb.  Justioe  Bbown.  Tou  prefer  the  court  should  define  the 
limitations  and  do  not  care  to  state  them  yourself  ?    [Laughter.] 

Mr.  SoLionoB  Oekebal.  I  prefer  to  have  the  court  define  the 
limitations  rather  than  try  to  do  so  myself.  I  think  it  would 
be  presumptuous  in  me  to  act  as  pioneer  in  this  matter.  I  am 
content  to  follow  the  court. 

The  Government  has  never  asserted,  and  does  not  beUeve, 
that  Congress  has  the  power  of  a  despot  in  Porto  Rico.  The 
fundamental  limitations  in  favor  of  personal  rights  which  are 
formulated  in  the  Constitution  and  its  amendments,  referred  to 
by  Mr.  Justice  Bradley,  stand  in  the  way  of  everything  sug- 
gested which  shocks  the  moral  sense.  Congress  could  not  pass 
any  esb  post  facto  law,  or  declare  an  attainder,  or  grant  any  title 
of  nobility,  or  provide  for  the  trial  or  punishment  of  treason  in 
any  other  way  than  that  marked  out  in  the  Constitution,  all 
these  things  being  prohibited  by  direct  and  applicable  provisions. 
If  the  first  ten  Amendments  do  not  limit  by  direct  application 
Congress  in  legislating  for  our  new  possessions — I  put  this  as  a 
possible  case — ^neither  do  they  operate  within  the  States  which 
compose  the  Union.  As  this  court,  speaking  by  Mr.  Justice 
Waite,  said  in  United  States  v.  Cndkshank,  92  U.  S.  552 :  «  The 
first  Amendment  to  the  Constitution  prohibits  Congi^ess  from 
abridging  *^  the  right  of  the  people  to  assemble  and  to  petition 
the  Government  for  a  redress  of  grievances."  This,  Like  the 
other  Amendments  proposed  and  adopted  at  the  same  time,  was 
not  intended  to  limit  the  powers  of  the  state  governments  in 
respect  to  their  own  citizens,  but  to  operate  upon  the  National 
Gk>vemment  alone." 

"  Protection  to  life,  liberty,  and  property  rests  primarily  with 
the  States,"  as  Chief  Justice  Fuller  said  in  In  re  Kemmler^  136 
U.  S.  448.  "The  Constitution  makes  no  provision  for  protect- 
ing the  citizens  of  the  different  States  in  their  religious  liberties ; 
this  is  left  to  the  state  constitutions  and  laws,"  said  Mr.  Justice 
Catron,  speaking  for  the  court  in  Permoli  v.  First  Municipal- 
ity^  3  How.  609. 
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The  ConstitatioQ  forbids  the  States  to  pass  any  bill  of  at- 
tainder, ex  post  facto  law,  or  law  impairing  the  obligation  of 
contracts,  or  to  grant  any  title  of  nobility,  and  the  Fourteenth 
Amendment  provides  that  ^^  no  State  shall  deprive  any  person 
of  life,  liberty,  or  property  without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws ; "  but  outside  the  range  of  these  limitations  the  people  of 
the  State,  through  its  constitution  and  laws,  are  supreme.  They 
can  define  treason  against  the  State  as  they  see  fit ;  they  can 
limit  the  freedom  of  speech  and  of  the  press ;  they  oati  restrict 
the  bearing  of  arms;  they  can  provide  for  the  quartering  of 
troops. 

Mb.  JusnoB  Hajulak.  Could  a  State  have  an  established  reli- 
gion? 

Mb.  Souoitob  Obnbbal.  I  have  already  read  what  the  court 
said  in  regard  to  that  in  connection  with  the  First  Amendment. 
That  question  came  before  this  court  in  the  Pennoli  case,  and 
the  court  said  that  the  Constitution  makes  no  provision  for 
protecting  the  citizens  of  the  respective  States  in  their  religious 
liberties. 

Mb.  JusnoB  Hablak.  What  does  the  word  ^^  liberty "  in  tJie 
Fourteenth  Amendment  mean  ? 

Mb.  SoLiorroB  Gbnbbal.  That  is  a  broad  question  which  the 
court  has  not  yet  fully  answered.  I  stand  by  the  decision  of 
the  court  upon  a  specific  point,  and  if  that  is  overruled  by  a 
general  expression,  I  must  yield. 

Mb.  Justice  Hablan.  What  would  you  say  as  to  an  act  of  Con- 
gress which  absolutely  forbade  all  trade  between  Porto  Rico 
and  the  States  ?  If  Congress  could  not  do  that,  what  is  the 
provision  of  the  Federal  Constitution  that  would  stand  in  the 
way? 

Mb.  Soltcitob  Gbnbbal.  I  think  Congress  could,  if  it  saw  fit, 
prohibit  all  trade. 

Mb.  Justice  Hablan.  And  could  prohibit  the  people  in  that 
country  from  coming  here  at  all,  to  the  States  ? 

Mb.  Solioitob  Gbnbbal.  I  am  disposed  to  think  that  goes  along 
with  the  other.  I  will,  however,  discuss  that  phase  of  the 
question  later.    But  let  me  say  here,  with  respect  to  these  ex- 
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treme  illnstrationB  of  what  might  be  done  ander  a  claimed 
power,  that  I  understand  this  ooart  has  repeatedly  taken  the  po- 
sition that  although  a  certain  thing  is  not  expressly  prohibited, 
still  if  it  is  arbitrary  and  tyrannical,  destructive  of  fundamental 
rights,  and,  therefore,  opposed  to  fundamental  principles,  the 
court  will  find  a  way  to  protect  the  people  against  it.  In  the 
opinions  of  this  courts  where  power  in  Congress  has  been  up- 
held, carefully  guarded  langaage  has  been  used,  so  as  to  leave 
the  court  free  to  protect  the  people,  in  case  Congress  should 
exercise  such  power  in  a  way  destructive  of  fundamental  rights. 
Thus,  in  the  case  of  Knowltan  v.  Mo(yre^  in  which  the  court  up- 
held the  graded  feature  of  the  legacy  tax,  the  following  lan- 
guage is  used,  (178  U.  S.  109) :  "  The  grave  consequences  which  it 
is  asserted  must  arise  in  the  future  if  the  right  to  levy  a  pro- 
gressive tax  be  recognized,  involves  in  its  ultimate  aspect  the 
mere  assertion  that  free  and  representative  government  is  a 
failure,  and  that  the  grossest  abuses  of  power  are  foreshadowed 
unless  the  courts  usurp  a  purely  legislative  function.  If  a  case 
should  ever  arise  where  an  arbitrary  and  confiscatory  exaction 
is  imposed,  bearing  the  guise  of  a  progressive  or  any  other  form 
of  tax,  it  will  be  time  enough  to  consider  whether  the  judicial 
power  can  afford  a  remedy  by  applying  inherent  and  funda- 
mental principles  for  the  protection  of  the  individual,  even 
though  there  be  no  express  authority  in  the  Constitution  to  do 

80.^' 

The  people  of  the  State,  through  its  constitution  and  laws, 
can  provide  for  the  trial  of  capital  or  otherwise  infamous  crimes, 
upon  information  and  mthout  indictment,  and  without  a  jury, 
and  they  have  done  so ;  and  they  can  do  away  with  the  trial 
by  jury  in  civil  cases,  and  they  have  done  so ;  and  they  can  do 
many  other  things  which  I  need  not  enumerate. 

In  other  words,  the  right  of  the  people  of  the  States  to  change 
their  laws  and  system  of  procedure  so  as  to  conform  them  to 
changed  views  of  administration,  or  the  developing  exigencies  of 
their  social  life,  has  been  sustained.  And  now,  I  ask  the  ques- 
tion, if  the  Constitutional  guarantees  relating  to  indictment  by 
a  grand  jury  and  trial  by  a  petit  jury  do  not  tie  the  hands  of 
the  inhabitants  of  a  Territory  when  organizing  a  State,  why 
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should  they  be  held  to  tie  the  hands  of  the  President  and  Oon- 
gress  in  preserving  order  and  protecting  life  and  property  in  our 
new  possessions  % 

It  is  a  strange  contention  that  as  soon  as  the  treaty  went  into 
effect  the  power  of  the  President  and  Congress  to  preserve  order 
in  the  new  possessions  ceased.  There  were  no  grand  juries,  no 
petit  juries,  no  machinery  for  punishing  crime  by  the  processes 
of  the  Anglo-Saxon  law ;  and  yet,  according  to  the  contention 
of  the  other  side,  if  all  the  limitations  of  the  Constitution  apply 
everywhere  throughout  the  scope  of  its  authority,  crime  could 
be  punished  in  no  other  way.  The  Constitution  which  gave  the 
United  States  power  to  acquire  territory  by  treaty  and  imposed 
upon  Congress  the  duty  of  disposing  of  and  governing  it,  did  not 
leave  the  National  Qovemment  helpless  by  demanding  impossi- 
bilities. Until  the  progress  of  the  people  of  the  newly  acquired 
territory  will  permit  of  the  organization  of  courts  and  juries  after 
our  system,  these  guarantees  must  be  held  inoperative,  or  the 
preservation  of  peace  and  order,  and  the  protection  of  life  and 
property  under  the  civil  government  be  abandoned.  The  situa- 
tion resembles  that  discussed  in  the  case  of  In  re  Boss^  140  U.  S. 
453,  which  I  commend  to  opposing  counsel,  who  contend  that 
everywhere  throughout  the  scope  of  authority  of  the  United 
States  under  the  Constitution,  all  limitations  apply.  In  that 
case,  a  conviction  of  murder  by  a  consular  court  in  Japan,  act- 
ing under  an  act  of  Congress,  and  therefore  under  authority  of 
the  Constitution,  without  a  jury,  and  upon  information,  was  sus- 
tained. Mr.  Justice  Field  said,  respecting  these  guarantees  of 
an  indictment  and  trial  by  jury  in  criminal  cases  (p.  464) :  '^  And, 
besides,  their  enforcement  abroad  in  numerous  places,  where  it 
w^ould  be  highly  important  to  have  consuls  invested  with  judi- 
cial authority,  would  be  impracticable  from  the  impossibility  of 
obtaining  a  competent  grand  or  petit  jnry.  The  requirement 
of  such  a  body  to  accuse  and  to  try  an  offender  would,  in  a  ma- 
jority of  cases,  cause  an  abandonment  of  all  prosecution." 

Having  discussed  the  general  question,  I  pass  to  the  consid- 
eration of  the  Porto  Rican  act.  This  act  provides  that  on  and 
after  a  certain  date  the  duties  imposed  by  the  Dingley  law  on 
goods  brought  into  the  United  States  shall  be  levied  and  col- 
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lected  on  all  articles  imported  into  Porto  Bioo  from  ports  other 
ths^n  those  of  the  United  States,  with  three  exceptions : 

A  duty  of  5  cents  a  pound  is  levied  on  coffee.  This  is  in 
order  to  protect  the  coffee  industries  there  against  the  cheap^ 
coffee  of  South  America. 

Spanish  scientific,  literary,  and  artistic  works  are  to  be  ad- 
mitted free  of  duty  for  ten  years.  This  is  to  carry  out  the  pro- 
vision of  the  treaty. 

American  publications  are  placed  upon  the  same  footing  with 
Spanish. 

Now,  of  course,  these  duties  are  not  involved  in  this  case,  but 
as  a  temporary  measure  to  provide  revenue  for  Porto  Rico  un- 
til a  system  of  local  taxation  could  be  framed  by  a  provisional 
government — a  local  government  created  by  the  act — it  was 
provided  that,  upon  all  goods  coming  into  Porto  Bico  from  the 
United  States  and  coming  into  the  United  States  from  Porto 
Bico,  a  duty  equivalent  to  15  per  cent  of  the  duties  levied  by 
the  Diugley  law  should  be  imposed.  In  addition,  on  goods 
brought  into  the  United  States  from  Porto  Bico  which  had 
been  manufactured  in  Porto  Bico,  the  internal  revenue  tax  im- 
posed by  the  laws  of  the  United  States  on  similar  articles  manu- 
factured here  should  be  imposed ;  and  on  articles  manufactured 
in  the  United  States  and  taken  into  Porto  Bico,  the  internal 
revenue  tax  which  might  be  imposed  there  upon  similar  goods 
should  be  collected.  This  internal  revenue  tax  is  to  be  levied 
and  collected  by  the  imposition  of  stamps  under  regulations  to 
be  promulgated  by  the  Commissioner  of  Internal  Bevenue. 
The  revenues  collected  from  this  tax  are  to  be  applied  for  the 
use  and  benefit  of  Porto  Bico.  It  was  also  provided,  as  I  have 
indicated,  that  just  as  soon  as  the  legislative  assembly  of  Porto 
Bico,  created  by  this  act,  should  put  in  operation  a  system  of 
taxation  sufficient  to  meet  the  local  needs,  and  the  President 
should  make  proclamation  of  that  fact,  all  tariff  duties  on 
goods  coming  into  Porto  Bico  from  the  United  States  and 
coming  into  the  United  States  from  Porto  Bico  should  cease. 
And  it  further  provided  that  in  no  event  shall  any  duties  be 
collected  after  tiie  1st  day  of  March,  1902,  on  merchandise 
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and  articles  going  into  Porto  Kico  from  the  United  States  or 
coming  into  the  United  States  from  Porto  Rico. 

I  have  in  my  brief,  on  page  74  and  the  succeeding  pages, 
quoted  from  a  speech  of  Senator  Foraker,  wha  had  charge  of 
the  bill  in  the  Senate,  in  which  he  stated  with  clearness  the 
situation  in  Porto  Bico  which  led  to  the  enactment  of  the 
measure,  and  epitomizes  its  provisions.  In  this  he  says : 
^  The  committee  found  upon  investigation  that  a  civil  govern- 
ment should  be  at  once  established  in  Porto  Bico,  and  found 
that  this  government  would  require  for  its  support  not  less 
than  about  $3,000,000  annually.  They  also  found  that  an  ad- 
ditional million  dollars  would  be  required  to  support  the  mu- 
nicipal governments  of  the  island,  making  an  aggregate  of  not 
less  than  $4,000,000." 

They  found  that  the  total  valuation  of  property  of  all  kinds 
situated  in  the  island  would  not  exceed  for  taxation  purposes 
$100,000,000.  They  found  that  this  property  was  already  bur- 
dened with  a  private  debt,  evidenced  by  mortgages  on  record, 
to  the  amount  of  about  $26,000,000  of  principal,  with  an  accu- 
mulation of  several  years'  interest,  at  extravagant  rates,  which 
swelled  the  sum  to  probably  $30,000,000. 

The  committee  further  found  that  no  system  of  property  tax- 
ation was  in  force  in  the  island,  or  ever  had  been,  and  that  it 
would  require  at  least  a  year,  and  probably  two  years,  to  inau- 
gurate one  and  secure  returns  from  it,  and  that,  inasmuch  as 
the  people  had  no  familiarity  with  such  a  system,  it  would  be 
difficult,  probably,  to  enforce  it,  at  least  for  a  time. 

The  committee  also  found  that  the  public  revenues  of  the 
island,  except  only  such  as  were  raised  by  a  burdensome  excise 
tax  on  incomes  and  business  vocations,  had  always  been  chiefly 
received  from  duties  on  imports  and  exports — ^a  system  witii 
which  the  people  were  therefore  familiar. 

The  committee  further  found  that  this  system  was  already  in 
operation,  and  that  revenues  were  then  constantly  being  col- 
lected, upon  which,  so  far  as  they  went,  the  Oovemment  could 
at  once  depend. 

The  committee  further  found  that  our  internal  revenue  law, 
VOL.  oiiXxxn — 11 
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if  applied  in  that  island,  would  prove  oppressiye  and  ruinoos  to 
many  people  and  interests. 

To  collect  our  heavy  internal  revenue  taxes — far  heavier  than 
Spain  ever  imposed — on  these  products  and  vocations  would  be 
to  invite  violations  of  law  so  innumerable  as  to  make  prosecu- 
tioQs  impossible,  and  to  almost  certainly  alienate  and  destroy 
the  friendship  and  good  will  of  that  people  for  the  United 
States. 

Now,  it  was  in  view  of  those  considerations,  and  in  order  to 
find  some  way  to  exempt  the  people  of  Porto  Bico  both  from 
the  direct  taxation  of  their  property — such  taxation  as  is  im- 
posed in  every  State  and  organized  Territory  of  the  United 
States — ^and'also  from  the  onerous  burdens  of  an  immediate  ap- 
plication of  our  internal  revenue  laws,  that  this  temporary  sys- 
tem of  taxing  the  exports  from  the  island  and  the  imports  into 
the  island  was  framed  and  put  in  operation.  Manifestly,  by 
the  passage  of  the  Porto  Bican  act,  not  only  because  of  these 
temporary  fiscal  provisions,  but  also  because  of  other  provisions 
to  which  I  call  attention  in  my  brief,  Congress  did  not  intend 
to  recognize  or  treat  the  island  as  a  part  of  the  United  States, 
but  as  a  possession  thereof,  with  a  political  existence  under  the 
sovereignty,  but  outside  of  the  limits,  of  the  United  States,  leg- 
islatively treated.  The  inhabitants  are  made  citizens  of  Porto 
Bico,  and  as  such  entitled  to  the  protection  of  the  United  States. 
A  temporary  civil  government  is  provided,  with  a  revenue  sys' 
tem  quite  separate  and  distinct  from  that  of  the  United  States. 
The  duties  provided  by  the  act,  both  on  goods  coming  into  the 
United  States  from  Porto  Bico  and  coming  into  Porto  Bico 
from  the  United  States,  ^'  shall  be  used  for  the  government  and 
benefit  of  Porto  Bico.''  The  taxation,  therefore,  is  of  a  purely 
local  nature.  It  cannot  be  said  that  the  revenues  derived  from 
these  duties  were  to  be  used  ^^  to  pay  the  debts  and  provide  for 
the  common  defence  and  welfare  of  the  United  States." 

These  duties  are  not  laid  by  Oongress  under  the  general  grant 
of  the  taxing  power  contained  in  the  first  clause  of  section  8  of 
article  I,  but  under  the  power  to  dispose  of  and  make  all  need- 
ful rules  and  regulations  respecting  the  territory  or  other  prop- 
erty belonging  to  the  United  States.    The  fact  that  the  limita- 
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tion  in  the  first  daose  of  seotion  8  of  artiole  I,  and  indeed  the 
provisions  of  tliat  olaose  generallj,  only  apply  to  taxes  which 
are  levied  to  pay  the  debts  and  provide  for  the  common  defence 
and  general  welfare  of  the  United  States,  is  supported  by  what 
Mr.  Jnstice  Miller  says  in  his  work  on  the  Oonstitution,  page  230, 
and  what  Chief  Jnstice  Marshall  says  in  Gibbons  v.  Ogden,  9 
Wheaton,  199.  In  that  case,  with  reference  to  the  taxing  power, 
Chief  Jostioe  Marshall  says :  "  Congress  is  authorized  to  lay  and 
collect  taxes,  etc.,  to  pay  the  debts,  and  provide  for  the  common 
defence  and  general  welfare  of  the  United  States.  This  does 
not  interfere  with  the  power  of  the  States  to  tax  for  the  sup- 
port of  their  own  governments;  nor  is  the  exercise  of  that 
power  by  the  States  an  exercise  of  any  portion  of  the  power 
granted  to  the  United  States." 

But  if  the  contention  of  the  other  side  is  correct,  and  because 
the  duties  on  exports  from  Porto  Kico  into  the  United  States 
are  collected  in  this  country,  although  the  proceeds  are  applied 
for  the  benefit  of  the  Porto  Bican  governments,  if  because  of 
the  collection  here  this  clause  applies,  and  these  duties  must  be 
uniform  throughout  the  United  States,  then  my  answer  is  that 
they  are  uniform  throughout  the  United  States,  being  uni- 
formly collected  in  the  ports  of  every  State  into  which  goods 
may  be  brought  from  Porto  Eico. 

Now,  Congress  has  determined  that  this  temporary  local  rev- 
enue measure  is  for  the  welfare  of  Porto  Eico,  and  I  submit 
that  that  determination  is  conclusive,  unless  there  is  some  other 
limitation  or  prohibition  which  prevents.  The  only  other  pro- 
vision suggested  as  applicable  is  that  which  provides  ^  that  no 
tax  or  duty  shall  be  laid  on  articles  exported  from  any  State." 
The  only  goods  which  could  possibly  be  regarded  as  articles  ex- 
ported from  any  State  are  the  goods  which  are  imported  into 
Porto  Eico  from  the  United  States.  But  these  goods  are  not 
exports  from  any  State.  They  are  imports  into  Porto  Eico. 
A  duty  laid  on  exports  is  a  duty  laid  upon  the  goods  at  the  time 
they  are  shipped  abroad,  and  because  of  that  fact.  When  goods 
are  received  at  the  port  of  destination,  they  cease  to  be  exports 
and  become  imports,  and  a  tax  then  laid  upon  them  because  of 
their  importation  is  not  a  tax  upon  exports,  but  a  duty  upon 
imports. 
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Whether  the  tax  shall  be  considered  as  a  tax  apon  exports  or 
as  a  duty  upon  imports  may  depend  upon  the  application  of  the 
revenue  collected.  In  this  case  the  revenue  is  all  to  be  applied 
for  the  benefit  of  Porto  Rico.  The  revenue  collected  in  Porto 
Bico  on  what  the  other  side  claim  are  exports  from  the  United 
States,  is  applied  to  the  use  of  Porto  Rico,  and  I  say  that  fact 
is  sujficient,  in  testing  these  two  views,  to  determine  that  the 
goods  are  to  be  regarded  as  imports  into  Porto  Rico. 

Mb.  Justice  Hablan.  As  far  as  the  question  of  power  is  con- 
cerned, it  would  be  the  same,  would  it  or  not,  if  the  duties  col- 
lected upon  Porto  Rican  products  were  paid  into  the  Treasury 
of  the  United  States  and  remained  here ! 

Mr.  SoLicrroR  General.  I  think  it  makes  a  material  difference 
as  to  whether  the  revenue  is  to  be  paid  to  the  United  States  or 
Porto  Rico. 

Mb.  Justice  Hablan.  As  to  the  question  of  power? 

Mr.  SoLicrroB  Genbbal.  As  to  the  authority  to  levy  this  par- 
ticular duty. 

Mb.  Justice  Hablan.  I  do  not  say  it  does  not.  I  want  to  get 
your  views. 

Mb.  SoLicrroB  General.  I  contend  that  this  is,  in  a  sense,  a 
local  revenue  measure.  It  is  not  a  case  where  Congress  exercises 
the  Federal  power  of  taxation  to  raise  revenue  to  pay  the  debts 
and  to  provide  for  the  general  welfare  and  the  common  defence, 
under  that  section  of  the  Constitution,  but  it  is  a  measure  provid- 
ing local  revenue  for  Porto  Rico,  under  the  provision  which  au- 
thorizes Congress  to  pass  all  needful  ruliBs  and  regulations  for 
Porto  Rico.  And  what  I  am  inquiring  now  is  whether  there 
is  any  other  provision  of  the  Constitution,  any  other  limitation, 
which  prevents. 

Mb.  Justice  Bbewbb.  Under  that  power,  would  it  be  compe- 
tent for  Congress  to  pass  an  act  requiring  a  duty  to  be  paid  on 
all  goods  shipped  from  the  other  States  into  !New  Mexico,  for 
the  support  of  New  Mexico ! 

Mb.  Solioitob  Genbbal.  New  Mexico  might  be  placed,  as  I 
take  it,  by  Congress,  if  Congress  saw  fit,  in  the  exact  position 
of  Porto  Rico.  I  think  logically  I  would  have  to  so  contend. 
Alaska  might,  if  circumstances  demanded,  be  placed  in  the  exact 
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position  of  Porto  Rico.  I  believe  Congress  has  full  power  over 
them,  subject,  however,  I  should  say,  to  certain  provisions  which 
protect  citizens  of  the  United  States  in  the  enjoyment  of  certain 
rights.  Now,  whether  the  vested  rights  and  privileges  which 
follow  citizenship  would  prevent  what  you  suggest,  I  confess  I 
am  not  able  at  once  to  state.  I  believe  that  Congress  could  sell 
Alaska  if  it  saw  fit.  I  think  that  so  long  as  territory  remains 
under  the  plenary  power  marked  out  in  the  Constitution,  it  is 
for  Congress  to  say  whether  that  territory  shall  be  taken  into 
the  Union  as  a  State,  and  so  indissolubly  become  a  part- of  the 
United  States,  or  whether  the  general  welfare  would  be  better 
subserved  by  parting  with  the  territory,  making,  at  the  same 
time,  due  provision  for  safeguarding  all  rights  of  citizenship,  and 
all  rights  of  property  belonging  to  citizens  of  the  United  States 
residing  there. 

Mb.  Justice  Brbweb.  Does  not  the  eflFect  of  that  argument 
come  to  this,  that  the  uniformity  clause  of  the  Constitution  in 
respect  of  duties,  etc.,  applies  solely  to  the  States  ? 

Mr.  Solicitor  Gbnbbal.  The  uniformity  clause  does,  I  insist, 
apply  solely  to  the  States,  unless  Congress  has  seen  fit  to  provide 
otherwise. 

Mr..  Justiob  Bbbweb.  Unless  Congress  has  extended  the 
power! 

Mr.  SoLicrroR  General.  Yes,  unless  Congress  has  enlarged 
the  boundaries  of  the  United  States — I  mean  within  the  mean- 
ing of  the  taxing  laws. 

Mr.  Justice  Brewer.  If  it  enlarges,  it  can  restrict  i 

Mr.  Solicitor  Geheral.  Certainly,  unless  vested  rights  in- 
tervene to  prevent. 

Mr.  Justice  White.  You  say  Congress  would  have  the  right 
in  your  judgment  to  dispose  of  Arizona-  and  New  Mexico,  pro- 
vided it  made  provision  in  the  treaty  to  protect  the  rights  of  cit- 
izenship, and  so  on  ? 

Mr.  Solicitor  General.  Yes. 

Mr.  Justice  White.  But  how  would  those  rights  of  citizen- 
3hip  come  into  being  and  require  protection,  unless  Arizona, 
for  instance,  has  become  a  part  of  the  United  States  and  citi- 
zenship has  resulted} 
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Mb.  SouorroB  Genebal.  Congress  has  entire  aathority  oyer 
the  matter  of  naturalization,  and  it  may  naturalize  not  only  by  a 
law  applying  uniformly,  but  collectively,  by  special  acts,  and  it 
has  done  so.  It  has  naturali^d  Indians  who  lived  in  the  Indian 
Territory,  although  the  Indian  Territory  has  not  been  regarded 
as  a  part  of  the  United  States  in  the  imposition  of  our  excise 
taxes.  Many  inBtances  of  collective  naturalization  might  be 
given.  And  so  I  say,  that  if  we  have  conferred  citizenship, 
why,  then,  in  disposing  of  territory  that  belongs  to  the  United 
States,  but  has  not  become  an  inseparable  part  of  the  Union, 
doubtless  the  treaty-making  power  or  Congress  would  provide 
for  the  safeguarding  and  protection  of  all  personal  and  prop- 
erty rights  flowing  from  citizenship  in  such  territory. 
'  I  believe  that  the  Government  can  dispose  of  the  Philippines 
if  it  deems  best  to  do  so.  The  power  that  can  acquire,  can  sell 
or  exchange.  I  do  not  occupy  the  position  from  which  the  other 
side  cannot  escape,  that  the  cession  made  the  Philippines  an  in- 
tegral part  of  the  United  States,  inseparably  incorporated  under 
the  Constitution,  and  with  rights  unalterably  fixed  by  the  Con- 
stitution. I  believe  they  are  but  a  possession — territory  belong- 
ing to  the  United  States— which  we  can  part  with  whenever  it 
becomes  apparent  that  their  interests  or  our  welfare  demands 
a  separation. 

It  may  be  further  suggested  that  within  the  decision  of  Wood- 
rujfy,  Parham,  8  Wallace,  123,  the  goods  shipped  into  Porto  Bioo 
from  the  United  States  are  not  exports  from  the  States,  because 
not  shipped  to  a  foreign  country.  The  commerce,  I  take  it, 
between  Porto  Bico  and  the  United  States  since  the  passage  of 
the  Porto  Rican  act  is  not  foreign  commerce,  but  domestic  com- 
merce. It  is  commerce  passing  between  countries  under  the 
sovereignty  of  the  United  States,  commerce  which  is  regulated 
by  Congress,  possibly  under  the  power  to  regulate  commerce 
either  among  the  several  States  or  with  foreign  nations — I  say 
possibly,  having  in  mind  the  opinion  in  the  case  of  StotUenlmrgh 
V.  Hennickj  129  U.  S.  141,  in  which  the  court  held  that  the  ac- 
tion of  the  local  authorities  of  the  District  of  Columbia  in  tax- 
ing a  commercial  traveler  was  in  violation  of  the  commerce 
clause— or  under  the  power,  as  I  have  said,  to  make  all  need- 
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fal  rales  and  regulations  respecting  the  territory  or  other  prop- 
erty belonging  to  the  United  States. 

I  submit  that  the  authority  to  regulate  these  insular  posses- 
sions includes  authority  to  regulate  their  commerce^  both  with 
forei^  countries  and  with  the  United  States.  Commerce  is 
always  a  rightful  subject  of  regulation  by  a  governing  body. 
It  is  true  that  the  Constitution  places  certain  limitations  upon 
the  power  of  Congress  to  regulate  the  commerce  of  the  States. 
While  Congress  is  given  express  power  to  regulate  commerce 
with  the  foreign  nations,  and  among  the  several  States  and  with 
the  Indian  trib^,  it  is  provided  that  no  preference  shall  be  given 
by  any  regulation  of  commerce  or  revenue  to  the  ports  of  one 
State  over  those  of  another.  But  obviously  this  Porto  Rican 
act  gives  no  preference  to  the  ports  of  one  State  over  those  of 
another.  All  States  are  treated  alike.  Goods  going  into  Porto 
Rico  pay  a  certain  duty  there,  no  matter  from  what  State  or 
port  shipped ;  and  goods  coming  into  the  United  States  from 
Porto  Rico  pay  a  certain  duty  here,  no  matter  to  what  port  or 
State  shipped.  It  is  true  that  the  Constitution  declares  that 
the  citizens  of  each  State  are  entitled  to  all  the  privileges  and 
immunities  of  citizens  of  the  several  States.  That  is  what  I 
referred  to  a  moment  ago  in  answering  the  question  of  Mr. 
Justice  Brewer  with  reference  to  Arizona ;  but  I  fail  to  see  in 
what  way  the  rights  of  a  citizen  of .  any  State  can  be  infringed 
by  the  Porto  Rican  act.    All  citizens  are  treated  alike. 

Mb.  Justice  Hablan.  Suppose  they  are  not  treated  alike. 
Suppose  this  act  had  given  a  preference  to  the  commerce  com- 
ing to  this  country  to  the  ports  of  one  State  over  the  ports  of 
another.  Under  your  view,  what  clause  of  the  Constitution 
would  forbid  Congress  from  doing  that  t 

Mb.  SoLiorroB  Gbnbbal.    The  very  clause  I  have  read. 

Mb.  Justice  H abulia.  You  call  that  a  regulation  of  com* 
merce,  do  you  { 

Mr.  SoLiorroB  Gekebal.  I  do,  most  emphatically.  But  the 
clause  applies  also  to  any  '^  regulation  of  revenue.''  Moreover, 
no  privilege  or  immunity  granted  to  the  people  of  Porto  Rico 
by  the  treaty  of  Paiis  is  infringed  by  this  legislation,  for  the 
treaty  itself  expressly  provided  that  their  civil  rights  and  polit- 
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ical  status  should  be  determined  by  Congress ;  and  Congress 
has  declined  to  make  them  citizens  of  the  United  States,  re- 
stricting their  stah^  to  citizens  of  Porto  Bico,  entitled  to  the 
protection  of  the  ^United  States.  As  such,  Congress  has  framed 
a  measure  peculiarly  adapted  to  raise  the  insular  revenues  in 
the  easiest  way,  thus  avoiding  the  imposition  upon  them  of  bur- 
dens which  would  become  intolerable  if  our  internal  revenue 
taxes  were  extended  to  them. 

Before  the  adoption  of  the  Constitution — and  I  will  now  di- 
rect myself,  possibly,  to  something  that  is  in  the  mind  of  Mr. 
Justiee  Harlan — ^the  States  had  severally  the  power  to  lay  du- 
ties and  imposts  on  imports  and  exports,  and  they  exercised  it. 
The  Constitution  forbade  the  further  exercise  of  this  power 
without  the  consent  of  Congress  and  unless  the  net  proceeds 
of  all  duties  and  imposts  so  laid  should  be  applied  for  the  use  of 
the  Treasury  of  the  United  States,  the  clause  reading  as  fol« 
lows: 

^^  No  State  shall,  without  the  consent  of  the  Congress,  lay  any 
imposts  or  duties  on  imports  or  exports,  except  what  may  be 
absolutely  necessary  for  executing  its  inspection  laws ;  and  the 
net  produce  of  all  duties  and  imposts  laid  by  any  State  on  im- 
ports or  exports  shall  be  for  the  use  of  the  Treasury  of  the 
United  States;  and  all  such  laws  shall  be  subject  to  the  revision 
and  control  of  the  Congress." 

"  Now,  this  seeming  prohibition — I  should  not  say  seeming — 
this  prohibition,  is  equivalent  to  an  implied  grant  of  authority 
to  a  State,  or  a  recognition  of  authority  existing  in  a  State,  to 
lay  imposts  or  duties  on  imports  or  exports,  providing  Congress 
shall  consent,  and  upon  the  condition  that  the  net  produce  of 
such  duties  shall  be  for  the  use  of  the  Treasury  of  the  United 
States.  And  it  is  a  recognition  of  the  fact  that  the  needs  of 
both  a  State  and  of  the  United  States  might  be  promoted  by 
special  duties  on  the  imports  or  exports  of  a  State.  The  con- 
dition thus  recognized  and  provided  for  in  the  case  of  a  State 
halB,  in  this  particular  instance,  been  legislated  for  by  Congress, 
which  possesses  both  state  and  Federal  jurisdiction  in  the  case' 
of  Porto  Rico.  I  might  say  in  this  connection,  respecting  the 
levying  of  duties  by  a  State  on  imports  with  the  consent  of 
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CongresB,  that  the  same  limitation  and  grant  applies  in  the  case 
of  tonnage  duties,  and  that  the  legislative  history  of  the  coun- 
try shows  that  Congress  has  given  its  consent  to  a  great  many 
measures  where  a  State  levied  duties,  either  on  tonnage  or  on 
imports.  With  reference  to  tonnage  duties,  Chief  Justice  Mar- 
shall said  (9  Wheaton,  202) :  "  k  duty  on  tonnage  is  as  much 
a  tax,  as  a  duty  on  imports  or  exports ;  and  the  reason  which 
induced  the  prohibition  of  those  taxes  extends  to  this  also. 
This  tax  may  be  imposed  by  a  State,  with  the  consent  of  Con- 

I  have  here  a  list  of  thirty  acts,  passed  from  1790  to  1847,  in 
which  the  assent  of  Congress  was  given  to  the  acts  of  States 
levying  duties  on  imports  or  tonnage  for  harbor  improvements 
or  other  loical  purposes. 

It  may  be  insisted  that  the  constitutional  provision  which  re- 
quires all  duties,  imposts,  and  excises  to  be  uniform  throughout 
the  United  States  lays  down  a  fundamental  rule  of  taxation  ap- 
plicable everywhere ;  that  no  special  mode  of  taxation,  to  meet 
the  needs  of  a  particular  territory,  can  be  framed  by  Congress, 
but  that  all  duties  and  excises  must  be  laid  uniformly  through- 
out all  the  territory  over  which  the  sovereignty  of  the  United 
States  extends.  With  respect  to  this,  I  beg  to  say  that  there 
was  a  good  reason  for  requiring  duties  and  excises  to  be  uniform 
throughout  the  States  of  the  Union,  and  that  reason  is  stated 
clearly  in  the  opinion  of  the  court  in  KnowUon  v.  Moore.  But 
there  is  neither  reason  nor  justice  in  requiring  the  same  taxes  to 
be  imposed  wherever  the  flag  flies.  The  collection  of  our  internal 
revenue  taxes  is  impossible  and  impracticable  in  Porto  Rico 
and  the  Philippines.  They  were  framed  to  meet  conditions 
here;  they  would  be  ruinous  there.  We  are  not  engaged  at 
present  in  collecting  taxes  in  Porto  Rico  for  the  benefit  of  the 
United  States.  The  only  taxes  collected  are  used  for  the  bene- 
fit of  Porto  Rico.  Of  course  Porto  Rico  receives  the  benefit 
of  the  general  revenues  to  a  certain  degree,  for  the  General 
Government  is  there  with  its  agencies  supported  at  the  general 
expense,  and  it  would  be  only  fair,  if  Porto  Rico  could  stand 
it,  to  make  her  bear  her  fair  share  of  the  national  burdens  in 
return  for  the  benefits  she  receives.    But,  after  all,  the  eptire 
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matter  is  left  with  Oongress,  and  the  nniform  imposition  in 
Porto  Rico  of  the  national  system  of  taxation  woald  not  re- 
lieTe  the  island  from  the  necessity  of  responding  to  further  ex- 
actions, should  Congress  deem  them  necessary  in  order  to  meet 
the  local  expenses  of  the  government  of  the  island.  Congress 
possesses  over  Porto  Bico,  to  use  the  language  of  Mr.  Justice 
Gray  in  Shimly  v;  Bowlhyy  '^  the  entire  dominion  and  sover- 
eignty, national  and  municipal,  Federal  and  state.''  What 
good  purpose  could  be  served,  then,  by  attempting  to  apply  in 
Porto  Rico  the  provision  that  Federal  taxes  shall  be  uniform 
throughout  the  States.  It  is  all  right  to  require  Federal  taxes 
to  be  uniform  throughout  the  States.  This  secures  a  uniform 
contribution  from  the  States  for  a  uniform  benefit.  Only  the 
national  taxes  are  raised  in  the  States  by  the  Federal  authority. 
The  States  raise  their  own  state,  county,  and  municipal  taxes. 
They  regulate  these  to  suit  themselves.  Congress  has  no  say 
about  them.  But  in  Porto  Rico  Congress  has  power  to  raise 
not  merely  national  but  all  insular  revenues,  everything  needed 
to  carry  on  the. local  government.  It  is  not  necessary,  as  I 
understand  it,  that  in  raising  taxes  for  a  Territory  Congress 
should  distinguish  between  the  purposes  to  which  the  taxes  are 
to  be  applied  and  levy  specific  taxes  for  national  purposes  and 
other  taxes  for  other  purposes.  Especially  is  this  true  before  a 
territorial  government  has  been  organized  and  has  established 
and  put  in  operation  a  system  of  local  taxation.  Congress  may 
and  must  necessarily  combine  the  sources  of  revenue  and  apply 
the  proceeds  as  the  circumstances  require.  The  power  and  the 
necessity  of  doing  this  prevents  any  just  comparison'  between 
the  revenue  system  established  by  Congress  in  a  Territory  and 
that  in  force  for  purely  Federal  purposes  in  the  States. 

Respecting  the  territorial  governments,  with  their  courts  and 
laws,  Mr.  Justice  Kelson,  speaking  for  the  court,  said  in  Ben- 
ner  v.  Porter^  9  How.  242 :  "  They  are  legislative  governments, 
and  their  courts  legislative  courts.  Congress,  in  the  exercise  of 
its  powers  in  the  organization  and  government  of  the  Territo- 
ries, combining  the  powers  of  both  the  Federal  and  state  au- 
thorities.   There  is  but  one  system  of  government,  or  of  laws 
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operating  within  their  limits,  as  neither  is  subject  to  the  consti- 
tutional provisions  in  respect  to  state  and  Federal  jurisdiction." 

With  regard  to  the  matter  of  taxation  in  Porto  Rico,  it  is 
quite  pertinent  to  put  the  question  which  Mr.  Justice  Harlan, 
speaking  for  the  court,  put  in  the  case  of  McAllister  v.  United 
StateSy  141  U.  8. 190,  respecting  the  power  of  Congress  over 
the  courts  of  a  Territory : 

*^  Has  Congress,  under  ^  the  general  right  of  sovereignty '  ex- 
isting in  the  Government  of  the  United  States  as  to  all  matters 
committed  to  its  exclusive  control,  including  the  making  of 
needful  rules  and  regulations  respecting  the  Territories  of  the 
United  States,  any  less  power  over  the  judges  of  the  Territories 
than  a  State,  if  unrestricted  by  its  own  organic  law,  might  ex- 
ercise over  judges  of  its  own  creation  t " 

In  other  words,  to  paraphrase  this,  has  Congress,  under  ^^  the 
general  right  of  sovereignty "  existing  in  the  Government  of 
the  United  States  as  to  all  matters  committed  to  its  exclusive 
control,  including  the  making  of  needful  rules  and  regulations 
respecting  the  Territories  of  the  United  States,  any  less  power 
in  raising  territorial  revenue  than  a  State,  if  unrestrained  by  its 
own  organic  law,  might  exercise  in  raising  revenue  within  its 
borders  ? 

In  the  argument  of  counsel  on  the  other  side,  reference  was 
made  to  the  ordinance  of  1787,  as  showing  that  the  term  ^Hhe 
United  States  "  includes  the  territory  belonging  to  the  United 
States.  Counsel  called  attention  to  the  fact  that  in  the  treaty 
between  this  country  and  Great  Britain  the  description  of  the 
United  States  included  the  vast  expanse  outside  of  the  limits  of 
the  thirteen  Colonies,  but  claimed  by  them  as  the  successors  of 
the  royal  power,  stretching  into  the  great  West,  and  insisted 
that  that  constituted  the  United  States.  I  think  a  careful  read- 
ing of  the  ordinance  of  1787  and  the  history  of  the  release  by 
the  Colonies,  which  composed  the  United  States  under  the  Con- 
federation, of  their  claims  to  the  territory  covered  by  the  ordi- 
nance of  1787  shows  conclusively  that  a  distinction  was  drawn 
between  the  United  States  under  the  Confederation  and  the 
territory  belonging  to  them  which  lay  northwest  of  the  Ohio. 
The  ordinance  itself  says  that  it  is  an  ordinance  ^'  for  the  gov- 
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ernment  of  the  territory  of  the  United  States  northwest  of  the 
Ohio  River."  This  territory  had  been  ceded  by  certain  of  the 
Colonies — Virginia,  New  York  and  others — who  claimed  it,  to 
the  United  States,  because  the  Colonies  properly  claimed  that 
unless  they  succeeded  in  the  war  with  Great  Britain  the  title 
would  amount  to  nothing.  It  was  being  won  by  the  blood  and 
treasure  of  all,  and  therefore  should  belong  to  all,  and  the  Col- 
onies conceded  this  to  be  a  fact,  and  therefore  turned  over  their 
title  and  claim  to  the  United  States.  And  then  this  ordinance 
for  the  government  of  the  territory  was  passed,  and  it  says  it 
is  an  ordinance  for  the  government  of  the  territory  of  the  United 
States  northwest  of  the  Ohio  River. 

With  respect  to  members  of  the  general  assembly  it  provides 
that  no  person  shall  be  eligible  unless  he  shall  have  been  ^^a 
citizen  of  one  of  the  United  States  three  years."  Did  that  mean 
a  citizen  of  the  Northwest  Territory !  Evidently  not,  because 
it  goes  on  to  provide,  ^^  and  be  a  resident  in  the  district,  or  un- 
less he  shall  have  resided  in  the  district  three  years."  In  other 
words,  a  citizen  of  one  of  the  United  States  was  eligible  if  he 
resided  in  the  district,  while  a  person  not  a  citizen  of  one  of  the 
United  States  must  have  resided  in  the  district  three  years  to 
be  eligible. 

"  For  extending  the  fundamental  principles  of  civil  and  reli- 
gious liberty,  which  form  the  basis  whereon  these  republics, 
their  laws  and  constitutions,  are  erected,"  it  was  provided  and 
declared  that  certain  articles  should  be  considered  ^^  as  articles 
of  compact "  between  the  original  States  (that  is,  the  United 
States  under  the  Confederation)  ^'  and  the  people  and' States  in 
the  said  territory,  and  forever  remain  unalterable,  unless  by 
common  consent."  Here  is  a  distinct  recognition  that  the  North- 
west Territory  was  not  a  part  of  the  United  States.  The  ordi- 
nance forms  a  compact  between  the  United  States  under  the 
Confederation  and  the  people  and  States  to  be  formed  in  the 
Northwest  Territory. 

In  the  fourth  article  it  is  provided  that  the  navigable  waters 
leading  into  the  Mississippi  and  St.  Lawrence,  etc.,  shall  be  com- 
mon highways,  and  forever  free,  "  as  well  to  the  inhabitants  of 
the  said  Territory  as  to  the  citizens  of  the  United  States,  and 
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those  of  any  other  States  that  may  be  admitted  into  the  Con- 
federacy." 

As  I  have  sat  and  listened  to  these  elaborate  argaments, 
whereby  counsel,  ignoring  the  plain  and  simple  provisions  of 
the  Constitution,  seek,  by  a  refinement  of  reasoning,  to  induce 
this  court  to  take  away  from  the  President  and  Congress  the 
power  to  govern  newly  acquired  territory  according  to  its  na- 
ture and  needs — a  power  which  has  been  exercised,  from  the 
days  of  the  founders  of  the  Republic,  by  the  nation  which  then, 
to  use  the  words  of  the  Declaration,  assumed,  "  among  the  pow- 
ers of  the  earth,  the  separate  and  equal  station  to  which  the 
laws  of  nature  and  of  nature's  God  entitled  it,"  I  cannot  but 
recall  the  impressive  language  of  the  great  Chief  Justice  Mar- 
shall, at  the  close  of  the  remarkable  opinion  which  he  delivered 
in  the  case  of  Gibbons  v.  Ogden : 

'^  Powerful  and  ingenious  minds,  taking,  as  postulates,  that 
the  powers  expressly  granted  to  the  Government  of  the  Union, 
are  to  be  contracted  by  construction,  into  the  narrowest  possi- 
ble compass,  .  .  .  may,  by  a  course  of  well-digested  but 
refined  and  metaphysical  reasoning,  founded  on  these  premises, 
explain  away  the  Constitution  of  our  country,  and  leave  it,  a 
magnificent  structure,  indeed,  to  look  at,  but  totally  unfit  for 
use.  They  may  so  entangle  and  perplex  the  understanding,  as 
to  obscure  principles,  which  were  before  thought  quite  plain, 
and  induce  doubts  where,  if  the  mind  were  to  pursue  its  own 
course,  none  would  be  perceived." 

We  have  the  new  territories.  We  are  responsible  for  them, 
responsible  to  their  people,  to  ourselves,  to  the  world.  We 
must  provide  them  a  government.  May  we  not  give  them  a 
government  adopted  to  their  needs?  May  we  not  in  govern- 
ing them  carry  out  the  solemn  stipulations  of  the  treaty  through 
which  we  acquired  sovereignty  over  them  ?  The  path  of  duty 
is  plain.  May  we  not  walk  in  it?  Does  the  Constitution  pre- 
vent )  Is  the  Constitution  a  stumbling  block,  or  a  trap,  caught 
in  which  we  shall  excite  the  pity  of  our  friends  and  the  derision 
of  our  foes  ?  I  refuse  to  believe  so. '  The  Constitution  is  no 
mere  declaration  of  denials.  It  created  a  nation  to  which  was 
intrusted  the  full  power  asserted  in  the  Declaration  of  Inde- 
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pendenoe — ^^to  levy  war,  conclude  peace,  contract  alliances, 
establish  commerce,  and  to  do  all  other  acts  and  things  which 
independent  States  maj  of  right  do."  When  it  conferred 
power,  it  took  care  not  to  cripple  action.  It  still  remains  the 
most  perfect  instrument  ever  struck  off  at  a  given  time  by  the 
brain  and  purpose  of  man,  under  which  we  are  armed  for  every 
emergency,  and  able  to  cope  with  every  condition* 

Mb.  Justiob  Brown  delivered  the  opinion  of  the  court. 

This  case  raises  the  single  question  whether  territory  acquired 
by  the  United  States  by  cession  from  a  foreign  power  remains 
a  "  foreign  country  "  within  the  meaning  of  the  tariff  laws. 

1.  Did  the  question  of  jurisdiction  raised  by  the  demurrer  in- 
volve only  the  jurisdiction  of  the  Circuit  Court  as  a  Federal 
court,  we  should  be  obliged  to  say  that  the  defendant  was  not 
in  a  position  to  make  this  claim,  since  the  case  was  removed  to 
the  Federal  court  upon  his  own  petition.  It  is  no  infringment 
upon  the  ancient  maxim  of  the  law  that  consent  cannot  confer 
jurisdiction,  to  hold  that,  where  a  party  has  procured  the  re- 
moval of  a  cause  from  a  state  court  upon  the  ground  that  he  is 
lawfully  entitled  to  a  trial  in  a  Federal  court,  he  is  estopped  to 
deny  that  such  removal  was  lawful,  if  the  Federal  court  could 
take  jurisdiction  of  the  case  or  that  the  Federal  court  did  not 
have  the  same  right  to  pass  upon  the  questions  at  issue  that  the 
state  court  would  have  had,  if  the  cause  had  remained  there. 
Defendant  neither  gains  nor  loses  by  the  removal,  and  the  case 
proceeds  as  if  no  such  removal  had  tal^en  place.  Cowlejf^.  Norihr 
em  Paoifio  RaH/road  Co.^  169  U.  S.  569,  583  ;  Ma/nsfield  Hadlr 
way- Co.  V.  Swan^  111  U.  S.  8^9;  M&euxm  Na/t.  BaUroad  v. 
Davidson,  157  U.  S.  201. 

This,  however,  is  more  a  matter  of  words  than  of  substance, 
as  the  defendant  unquestionably  has  the  right  to  show  that  the 
state  court  had  no  jurisdiction,  or  that  the  complaint  did  not 
set  forth  facts  sufKcient  to  constitute  a  cause  of  action.  This 
we  understand  to  be  the  substance  of  the  defence  in  this  con- 
nection. 

By  Bev.  Stat.  sec.  2931,  it  was  enacted  that  the  decision  of 
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the  ooUeotor  "  as  to  the  rate  and  amount  of  duties  '^  to  be  paid 
upon  imported  merchandise  should  be  final  and  conclusive,  un- 
less the  owner  or  agent  entered  a  protest,  and  within  thirty 
days  appealed  therefrom  to  the  Secretary  of  the  Treasury ;  and, 
further,  that  the  decision  of  the  Secretary  should  be  final  and 
conclusive,  unless  suit  were  brought  within  ninety  days  after 
the  decision  of  the  Secretary.  By  Bev.  Stat.  sec.  3011,  any  per- 
son having  made  payment  under  such  protest  was  given  the 
right  to  bring  an  action  at  law  and  recover  back  any  excess  of 
duties  so  paid. 

The  law  stood  in  this  condition  until  June  10, 1890,  when 
an  act  known  as  the  Customs  Administrative  Act  was  passed, 
26  Stat.  131,  c.  407,  by  which  the  above  sections  Rev.  Stat. 
sees.  2931,  3011,  were  repealed  and  new  regulations  established, 
by  which  an  appeal  was  given  from  the  decision  of  the  collector 
"  as  to  the  rate  and  amount  of  the  duties  chargeable  upon  im- 
ported merchandise,"  if  such  duties  were  paid  under  protest,  to 
a  Board  of  General  Appraisers,  whose  decision  should  be  final 
and  conclusive  (sec.  14)  "  as  to  the  construction  of  the  law  and 
the  facts  respecting  the  classification  of  such  merchandise  and 
the  rate  of  duties  imposed  thereon  under  such  classification," 
unless  within  thirty  days  one  of  the  parties  applied  to  the  Cir- 
cuit Court  of  the  United  States  for  a  review  of  the  questions 
of  law  and  fact  involved  in  such  decision.  Sec.  15.  It  was 
further  provided  that  the  decision  of  such  court  should  be  final, 
unless  the  court  were  of  opinion  that  the  question  involved  was 
of  such  importance  as  to  require  a  review  by  this  court,  which 
was  given  power  to  affirm,  modify  or  reverse  the  decision  of  the 
Circnit  Court 

The  effect  of  the  Customs  Administrative  Act  was  considered 
by  this  court  in  In  re  FcMeU^  Petitioner ^  142  U.  S.  479,  in 
whioh  we  held  that  the  decision  of  the  collector  that  a  yacht 
was  an  imported  article  might  be  reviewed  upon  a  libel  for  pos- 
session filed  by  the  owner,  notwithstanding  the  Customs  Ad- 
ministrative Act.  It  was  held  that  the  review  of  the  decision 
of  the  Board  of  -General  Appraisers,  provided  for  by  section 
fifteen  of  that  act,  was  hmited  to  decisions  of  the  board  ^^  as  to 
the  construction  of  the  law  and  the  facts  respecting  the  dassi- 
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fication  "  of  imported  merchandise  "  and  the  rate  of  duties  im- 
|>06ed  thereon  under  such  classification,"  and  that  it  did  not 
bring  up  for  review  the  question  whether  an  article  be  imported 
merchandise  or  not,  nor,  under  section  fifteen,  is  the  ascertain- 
ment of  that  fact  such  a  decision  as  is  provided  for.  Said  Mr. 
Justice  Blatchford  :  "  Nor  can  the  court  of  review  pass  upon 
any  question  which  the  collector  had  not  original  authority  to 
determine.  The  collector  has  no  authority  to  make  any  deter- 
mination regarding  any  article  which  is  not  imported  merchan- 
dise ;  and  if  the  vessel  in  question  here  is  not  imported  mer- 
chandise, the  court  of  review  would  have  no  jurisdiction  to 
determine  any  matter  regarding  that  question,  and  could  not 
determine  the  very  fact  which  is  in  issue  under  the  libel  in  the 
District  Court,  on  which  the  rights  of  the  libellant  depend." 

"Under  the  Customs  Administrative  Act,  the  libellant,  in 
order  to  have  the  benefit  of  the  proceedings  thereunder,  must 
concede  that  the  vessel  is  imported  merchandise,  which  is  the 
very  question  put  in  contention  under  the  libel,  and  must  make 
entry  of  her  as  imported  merchandise,  with  an  invoice  and  con- 
sular certificate  to  that  effect."  It  was  held  that  the  libel  was 
properly  filed. 

The  question  involved  in  this  case  is  not  whether  the  sugars 
were  importable  articles  under  the  tariff  laws,  but  whether, 
coming  as  they  did  from  a  port  alleged  to  be  domestic,  they 
were  imported  from  a  foreign  country — in  other  words,  whether 
they  were  imported  at  all  as  that  word  is  defined  in  Woodruff 
V.  Parham^  8  Wall.  123,  132.  We  think  the  decision  in  the 
Fdssett  case  is  conclusive  to  the  effect  that,  if  the  question  be 
whether  the  sugars  were  imported  or  not,  such  question  could 
not  be  raised  before  the  Board  of  General  Appraisers ;  and  that 
whether  they  were  imported  merchandise  for  the  reasons  given 
in  the  Fassett  case  that  a  vessel  is  not  an  importable  article,  or 
because  the  merchandise  was  not  brought  from  a  foreign 
country,  is  immaterial.  In  either  case  the  article  is  not  im- 
ported. 

Conceding  then  that  section  3011  has  been  repealed,  and  that 
no  remedy  exists  under  the  Customs  Administrative  Act,  does 
it  follow  that  no  action  whatever  will  lie  ?    If  there  be  an  ad- 
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mitted  wrong,  the  courts  will  look  far  to  supply  an  adequate 
remedy.  If  an  action  lay  at  common  law  the  repeal  of  sec- 
tions 2931  and  3011,  regulating  proceedings  in  customs  cases, 
(that  is,  turning  upon  the  classification  of  merchandise,)  to  make 
way  for  another  proceeding  before  the  Board  of  General  Ap- 
praisers in  the  same  class  of  cases,  did  not  destroy  any  right  of 
action  that  might  have  existed  as  to  other  than  customs  cases ; 
and  the  fact  that  by  section  25  no  collector  shall  be  liable  "  for 
or  on  account  of  any  rulings  or  decisions  as  to  the  classification 
of  such  merchandise  or  the  duties  charged  thereon,  or  the  col- 
lection of  any  dues,  charges  or  duties  on  or  on  account  of  any 
sach  merchandise,"  or  any  other  matter  which  the  importer 
might  have  brought  before  the  Board  of  General  Appraisers, 
does  not  restrict  the  right  which  the  owner  of  the  merchandise 
might  have  against  the  collector  in  cases  not  falling  within  the 
Customs  Administrative  Act.  If  the  position  of  the  Grovern- 
inent  be  correct,  the  plaintiff  would  be  remediless ;  and  if  a  col- 
lector should  seize  and  hold  for  duties  goods  brought  from  New 
Orleans,  or  any  other  concededly  domestic  port,  to  New  York, 
there  would  be  no  method  of  testing  his  right  to  make  such 
seizure.  It  is  hardly  possible  that  the  owner  could  be  placed 
in  this  position.  But  we  are  not  without  authority  upon  this 
point. 

The  case  of  EUioU  v.  Swartwout^  10  Pet.  137, 154,  was  an 
action  of  assumpsit  against  the  collector  of  the  port  of  New 
York  to  recover  certain  duties  upon  goods  alleged  to  have  been 
'  improperly  classified.  It  was  held  that  as  the  payment  was 
purely  voluntary,  by  a  mutual  mistake  of  law,  no  action  would 
lie  to  recover  them  back,  although  it  would  have  been  different 
if  they  had  been  paid  under  protest.  Said  Mr.  Justice  Thomp- 
son :  '^  Here,  then,  is  the  true  distinction :  when  the  money  is 
paid  voluntarily  and  by  mistake  to  the  agent,  and  he  has  paid 
it  over  to  his  principal,  he  cannot  be  made  personally  responsi- 
ble ;  but  if,  before  paying  it  over,  he  is  apprised  of  the  mis- 
take, and  required  not  to  pay  it  over,  he  is  personaUy  liable." 
If  the  payment  of  the  money  be  accompanied  by  a  notice  to  the 
collector  that  the  duties  charged  are  too  high,  and  that  the  per- 
son paying  intends  to  sue  to  recover  back  the  amount  erro- 
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neoQsly  paid,  it  was  held  that  such  aotion  must  lie  ^^  unless  the 
broad  proposition  oan  be  maintained,  that  no  aotion  will  lie 
against  a  ooUector  to  recover  back  an  excess  of  dnties  paid  him, 
bat  that  recourse  must  be  had  to  the  Government  for  redress." 
The  case  recognized  the  fact  that,  with  respect  to  money  paid 
under  a  mistake  of  law,  the  collector  stood  in  the  position  of  an 
ordinary  agent  and  could  be  made  personally  liable  in  case  the 
money  were  paid  under  protest. 

This  decision  was  made  in  1886.  Apparently  in  consequence 
of  it  an  act  was  passed  in  1839  requiring  moneys  collected  for 
duties  to  be  deposited  to  the  credit  of  the  Treasurer  of  the  Uni- 
ted States ;  and  it  was  made  the  duty  of  the  Secretary  of  the 
Treasury  to  draw  his  warrant  upon  the  Treasurer  in  case  he 
found  more  money  had  been  paid  to  the  collector  than  the  law 
required.  It  was  held  by  a  majority  of  this  court  in  Ca/ry^  v. 
Curtis^  8  How.  286,  that  this  act  precluded  an  action  of  assump- 
sit for  money  had  and  received  against  the  collector  for  duties 
received  by  him,  and  that  the  act  of  1839  furnished  the  sole 
remedy.  It  was  said  of  that  case  in  Amaon  v.  Murphy^  109 
U.  S.  238, 240  :  ^'  Congress,  being  in  session  at  the  time  that  the 
decision  was  announced,  passed  the  explanatory  act  of  Febru- 
ary 26,  1845,  which,*by  legislative  construction  of  the  act  of 
1839,  restored  to  the  claimant  his  right  of  action  against  the 
collector,  but  required  the  protest  to  be  made  in  writing  at  the 
time  of  payment  of  the  duties  alleged  to  have  been  illegally  ex- 
acted, and  took  from  the  Secretary  of  the  Treasury  the  author- 
ity to  refund  conferred  by  the  act  of  1839.  5  Stat.  349,  727. 
This  act  of  1845  was  in  force,  as  was  decided  in  Barney  v.  Wat- 
son,  92  U.  S.  449,  until  repealed  by  implication  by  the  act  of 
June  30,  1864,"  c.  171, 13  Stat.  202,  214,  carried  into  the  Ee- 
vised  Statutes  as  sections  2931  and  3011.  In  the  same  case  of 
Amson  v.  Murphyj  109  U.  S.  238,  it  was  decided  that  the  com- 
mon-law right  of  action  against  the  collector  to  recover  back 
duties  illegally  collected  was  taken  away  by  statute,  and  a  rem- 
edy given,  based  upon  these  sections,  which  was  exclusive.  The 
decision  in  EUioU  v.  SwaHwout  was  recognized,  but  so  far  as 
respected  cuMams  cases  (^.  ^.,  classification  cases)  was  held  to  be 
superseded  by  the  statutes.    So  in  Schoenfeld  v.  HendriekSj  152 
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IT.  8. 691,  it  was  held  that  an  action  ooold  not  be  maintained 
against  the  ooUeotor,  either  at  oommon  law  or  under  the  stat- 
ntesy  to  recover  dnties  alleged  to  have  been  exacted,  in  1893/ 
upon  an  importation  of  merohandiBe,  the  remedy  given  throu^ 
the  Board  of  General  Appraisers  being  exclnsive. 

The  criticism  to  be  made  npon  the  applicability  of  these  cases 
is,  that  they  dealt  only  with  imparted  merchandise  and  with 
the  duties  collected  thereon,  and  have  no  reference  whatever  to 
exactions  made  by  a  collector,  under  color  of  the  revenue  laws, 
upon  goods  which  have  never  been  imported  at  alL    With  re-  ] 

spect  to  these  the  collector  stands  as  if,  under  color  of  his  oflSce,  I 

be  had  seized  a  ship  or  its  equipment,  or  any  other  article  not  | 

comprehended  within  the  scope  of  the  tariff  laws.    Had  the  | 

sugars  involved  in  this  case  been  admittedly  imported,  that  is, 
brought  into  New  York  from  a  confessedly  foreign  country,  and 
the  question  had  arisen  whether  they  were  dutiable,  or  belonged 
to  the  free  list,  the  case  would  have  fallen  within  the  Customs 
Administrative  Act,  since  it  would  have  turned  upon  a  question 
of  classification. 

The  &ct  that  the  collector  may  have  deposited  the  money 
in  the  Treasury  is  no  bar  to  a  judgment  against  him,  since 
Bev.  Stat  sec.  989  provides  that,  in  case  of  a  recovery  of  any 
money  exacted  by  him  and  paid  into  the  Treasury,  if  the  court 
certifies  that  there  was  probable  cause  for  the  act  done,  no 
execution  shall  issue  against  him,  but  the  amount  of  the  judg- 
ment shall  be  paid  out  of  the  proper  appropriation  from  the 
Treasury. 

We  are  not  impressed  by  the  argument  that,  if  the  plaintiffs 
insisted  that  these  sugars  were  not  imported  merchandise,  they 
should  have  stood  upon  their  rights,  refused  to  enter  the  goods, 
and  brought  an  action  of  replevin  to  recover  their  possession. 
It  is  true  that,  to  prevent  the  seizure  of  the  sugars,  plaintiffs 
did  enter  them  as  imported  merchandise ;  but  any  admission 
derivable  from  that  fact  is  explained  by  their  protest  against 
the  exaction  of  duties  upon  them  as  such.  They  waived  noth- 
ing by  taking  this  course.  The  collector  lost  nothing,  since  he 
was  apprised  of  the  course  they  would  probably  take.  It  is 
true  that  in  the  FoMeU  Oobbj  142  U.  S.  479,  the  proceeding  was 
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by  libel  for  possession  of  the  vessel,  which  is  analogous  to  an 
action  of  replevin  at  common  law ;  but  it  would  appear  that  Bev. 
Stat.  sec.  934  would  stand  in  the  way  of  such  a  remedy  here, 
since  by  that  section  ^^  all  property  taken  or  detained  by  any 
officer  or  other  person  under  authority  of  any  revenue  law  of 
the  United  States  shall  be  irrepleviable,  and  shall  be  deemed 
to  be  in  the  custody  of  the  law  and  subject  only  to  the  orders 
and  decrees  of  the  courts  of  the  United  States  having  jurisdic- 
tion thereof."  If  the  words  ^'  under  authority  of  any  revenue 
law  "  are  to  be  construed  as  if  they  read  ^^  under  color  of  any 
revenue  law,"  it  would  seem  that  these  sugars  could  not  be 
made  the  subject  of  a  replevin ;  but  even  conceding  that  re- 
plevin would  lie,  we  consider  it  merely  a  choice  of  remedies, 
and  that  the  plaintiffs  were  at  liberty  to  waive  the  tort  and 
proceed  in  assumpsit. 

We  are  all  of  opinion  that  this  action  was  properly  brought. 

2.  Whether .  these  cargoes  of  sugar  were  subject  to  duty  de- 
pends solely  upon  the  question  whether  Porto  Rico  was  a  '^  for- 
eign country  "  at  the  time  the  sugars  were  shipped,  since  the 
tariff  act  of  July  24, 1897,  c.  11,  30  Stat.  151,  commonly  known 
as  the  Dingley  act,  declares  that  ^^  there  shall  be  levied,  collected 
and  paid  upon  all  articles  imported  from  foreign  countries" 
certain  duties  therein  specified.  A  foreign  country  was  defined 
by  Mr.  Chief  Justice  Marshall  and  Mr.  Justice  Story  to  be  one 
exclusively  within  the  sovereignty  of  a  foreign  nation,  and 
without  the  sovereignty  of  the  United  States.  The  Boant  Elvsa^ 
2  Gall.  4r ;  Taher  v.  United  States^  1  Story,  1 ;  Ths  Ship  Ad/oen- 
ttire^  1  Brock.  235,  241. 

The  status  of  Porto  Bico  was  this :  The  island  had  been  for 
some  months  under  military  occupation  by  the  United  States 
as  a  conquered  country,  when,  by  the  second  article  of  the  treaty 
of  peace  between  the  United  States  and  Spain,  signed  Decem- 
ber 10, 1898,  and  ratified  April  11,  1899,  Spain  ceded  to  the 
United  States  the  island  of  Porto  Bico,  which  has  ever  since 
remained  in  our  possession,  and  has  been  governed  and  admin- 
istered by  us.  If  the  case  depended  solely  upon  these  facts,  and 
the  question  were  broadly  presented  whether  a  country  which 
had  been  ceded  to  us,  the  cession  accepted,  possession  delivered, 
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and  the  ialancl  occupied  and  administered  without  interference 
by  Spain  or  any  other  power,  was  a  foreign  country  or  domea- 
tic  territory,  it  would  seem  that  there  could  be  as  little  hesita- 
tion in  answering  this  question  as  there  would  be  in  determining 
the  ownership  of  a  house  deeded  in  fee  simple  to  a  purchaser, 
who  had  accepted  the  deed,  gone  into  possession,  paid  taxes  and 
made  improvements  without  let  or  hindrance  from  his  vendor. 
But  it  is  earnestly  insisted  by  the  Gk>vemment  that  it  never 
could  have  been  the  intention  of  Congress  to  admit  Porto  Rico 
into  a  customs  union  with  the  United  States,  and  that,  while 
the  island  may  be  to  a  certain  extent  domestic  territory,  it  still 
remains  a  ^  foreign  country  "  under  the  tarifiF  laws,  until  Con- 
gress has  embraced  it  within  the  general  revenue  system. 

We  shall  t)onsider  this  subject  more  at  length  hereafter,  but 
for  the  present  call  attention  to  certain  cases  in  this  court  and 
certain  regulations  of  the  executive  departments  which  are  sup- 
posed to  favor  this  contention. 

In  TJfUted  States  v.  Rice^  4  Wheat.  246,  which  was  an  action 
of  debt  brought  by  the  United  States  upon  a  bond  for  duties 
upon  goods  imported  into  Castine,  in  the  district  (now  State)  of 
Maine,  during  its  temporary  occupation  by  the  British  troops 
in  the  war  of  1812,  it  was  held  the  action  would  not  lie,  thoagh 
Castine  was  subsequently  evacuated  by  the  enemy  and  restored 
to  the  United  States.  The  court  said  that,  by  the  military  occu- 
pation of  Castine,  the  enemy  acquired  a  possession  which  ena- 
bled him  to  exercise  the  fullest  rights  of  sovereignty ;  that  the 
sovereignty  of  the  United  States  was  suspended,  and  our  laws 
could  be  no  longer  rightfully  enforced  there,  or  be  obligatory 
upon  the  inhabitants;  that  by  the  surrender  the  inhabitants 
passed  under  a  temporary  allegiance  to  the  British  government, 
and  were  only  bound  by  the  laws  of  that  government,  and  that 
Castine  was  during  this  period  to  be  deemed  a  foreign  port ; 
that  goods  brought  there  were  subject  to  duties  which  the  Brit- 
ish government  chose  to  impose,  and  were  in  no  correct  sense 
imported  into  the  United  States ;  and  that  the  subsequent  evac- 
uation by  the  enemy  did  not  change  the  character  of  the  trans- 
action, since  the  goods  were  not  liable  to  American  duties  when 
imported.    In  that  case  the  character  of  the  port,  as  foreign  or 
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domeBtio,  was  held  to  depend  upon  the  qaastion  of  actoal  oocor 
pation,  and  the  right  of  the  defendant  determinable  by  the 
faotd  then  existing,  and  farther,  that  the  subsequent  reoccupa- 
tion  of  the  port  by  the  United  States  was  ineffectual  to  change 
the  right  of  the  defendant  or  to  vest  a  new  right  in  the  United 
States. 

A  case,  somewhat  to  the  converse  of  this,  was  that  of  FUnivng 
Y.  Page^  9  How.  603,  which  was  an  action  against  the  collector 
at  Philadelphia,  to  recover  back  duties  upon  merchandise  im- 
ported from  Tampico,  in  Mexico,  during  a  temporary  military 
occupation  of  that  place  by  the  United  States.  It  was  held 
that,  although  Tampico  was  within  the  military  occupation  of 
the  United  States,  it  had  not  ceased  to  be  a  foreign  country,  in 
the  sense  in  which  these  words  are  used  in  the  acts  of  Congress. 
In  delivering  the  opinion  of  the  court,  Mr.  Ohief  Justice  Taney 
observed:  ^'The  United  States,  it  is  true,  may  extend  its 
boundaries  by  conquest  or  treaty,  and  may  demand  the  cession 
of  territory  as  the  condition  of  peace,  in  order  to  indemnify  its 
eitiasens  for  the  injuries  they  have  suffered,  or  to  reimburse  the 
government  for  the  expenses  of  the  war.  But  this  can  be  done 
only  by  the  treaty-malcing  power  or  the  legislative  authority, 
and  is  not  a  part  of  the  power  conferred  upon  the  President  by 
the  declaration  of  war.  .  .  .  While  it  was  occupied  by  our 
troops,  they  were  in  an  enemy's  country,  and  not  in  their  own  ; 
the  inhabitants  were  still  foreigners  and  enemies,  and  owed  to 
the  United  States  nothing  more  than  a  submission  and  obedience, 
sometimes  called  temporary  allegiance,  which  is  due  from  a 
oonquered  enemy,  when  he  surrenders  to  a  force  which  he  is 
unable  to  resist." 

This  was  clearly  a  sufficient  reason  for  disposing  of  the  case 
adversely  to  the  importer,  but  the  -learned  Chief  Justice  pro- 
ceeded to  put  the  case  upon  another  ground,  that  ^'  there  was 
no  act  of  Congress  establishing  a  custom  house  at  Tampico,  nor 
authorizing  the  appointment  of  a  collector ;  and  consequently 
there  was  no  officer  of  the  United  States  authorized  by  law  to 
grant  the  clearance  and  authenticate  the  coasting  manifest  of 
the  cargo  in  the  manner  directed  by  law,  where  the  voyage  is 
from,  one  port  of  the  United  States  to  another;"  that  the  only 
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ooQector  was  one  appointed  by  the  military  oommander,  and 
that  a  coasting  manif  eat  granted  by  him  oonld  not  be  reoogntEed 
in  the  United  States  as  the  document  required  by  law,  when 
the  vessel  is  engaged  in  the  coasting  trade,  nor  exempt  the 
cargo  from  the  payment  of  duties.  He  states  that  this  con- 
struction of  the  tariff  laws  Iiad  been  uniformly  given  by  the  ad- 
ministrative department  of  the  Government,  and  cited  the  case 
of  Florida,  after  it  had  been  ceded  to  the  United  States  and 
the  military  forces  had  taken  possession  of  Pensaoola :  ^'  That  1% 
that,  although  Florida  had,  by  cession,  actually  become  a  part 
of  the  United  States,  and  was  in  our  possession,  yet,  under 
our  revenue  laws,  its  ports  must  be  regarded  as  foreign  until 
they  were  established  as  domestic,  by  acts  of  Congress.  And  it 
appears  that  this  decision  was  sanctioned  at  the  time  by  the 
Attorney  General  of  the  United  States,  the  law  officer  of  the 
Government.  And,  although  not  so  directly  applicable  to  the 
case  before  us,  yet  the  decisions  of  the  Treasury  Department  in 
relation  to  Amelia  Island,  and  certain  ports  in  Louisiana,  after 
that  province  had  been  ceded  to  the  United  States,  were  both 
made  upon  the  same  grounds.  And  in  the  later  case,  after  a 
custom  house  had  been  established  by  law,  (2  Stat.  418,)  at  New 
Orleans,  the  collector  at  that  place  was  instructed  to  regard  aa 
foreign  ports  Baton  Bouge  and  other  settlements  still  in  the 
possession  of  Spain,  whether  on  the  Mississippi,  Iberville,  or  the 
seaooast.  The  department,  in  no  instance  that  we  are  aware 
of,  since  the  estabUshment  of  the  Government,  has  ever  recog- 
nized a  place  in  a  newly  acquired  country  as  a  domestic  port, 
from  which  the  coasting  trade  might  be  carried  on,  unless  it  had 
been  previously  made  so  by  act  of  Congress." 

While  we  see  no  reason  to  doubt  the  conclusion  of  the  court 
that  the  port  of  Tampico  was  still  a  foreign  port,  it  is  not  per- 
ceived why  the  fact  that  there  was  no  act  of  Congress  establish- 
ing a  custom  house  there  or  authorizing  the  appointment  of  a 
collector,  should  have  prevented  the  collector  appointed  by  the 
military  commander  from  granting  the  usual  documents  re- 
quired to  be  issued  to  a  vessel  engaged  in  the  coasting  trade.  A 
collector,  though  appointed  by  a  military  commander,  may  be 
presumed  to  have  the  ordinary  power  of  a  collector  under  an 
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act  of  Congress,  with  authority  to  grant  dearanoes  to  ports 
within  the  United  States,  though,  of  oourse,  he  would  have  no 
power  to  make  a  domestic  port  of  what  was  in  reality  a  foreign 
port. 

It  is  not  intended  to  intimate  that  the  cases  of  United  States 
V.  Rice  and  Fleming  v.  Page  are  not  harmonious.  In  fact, 
they  are  perfectly  consistent  with  each  other.  In  the  first  case 
it  was  merely  held  that  duties  could  not  be  collected  upon  goods 
brought  into  a  domestic  port  during  a  temporary  occupation  by 
the  enemy,  though  the  enemy  subsequently  evacuated  it ;  in  tbe 
latter  case,  that  the  temporary  military  occupation  by  the  Uni- 
ted States  of  a  foreign  port  did  not  make  it  a  domestic  port, 
and  that  goods  imported  into  the  United  States  from  that  port 
were  still  subject  to  duty.  It  would  have  been  obviously  un- 
just in  the  Rice  case  to  impose  a  duty  upon  goods  which  might 
already  have  paid  a  duty  to  the  British  commander.  It  would 
have  been  equally  unjust  in  the  Fleming  case  to  exempt  the 
goods  from  duty  by  reason  of  our  temporary  occupation  of  the 
port  without  a  formal  cession  of  such  port  to  the  United  States. 

The  next  case  is  that  of  Croes  v.  ffarrieon,  16  How.  164. 
This  was  an  action  of  assumpsit  to  recover  back  moneys  paid  to 
Harrison  while  acting  as  collector  at  the  port  of  San  Francisco 
for  lonnage  and  duties  upon  merchandise  imported  from  foreign 
countries  into  California  between  February  2, 1848, — the  date 
of  the  treaty  of  peace  between  the  United  States  and  Mexico— 
and  November  13, 1849,  when  the  collector  appointed  by  the 
President  (according  to  an  act  of  Congress  passed  March  3, 
1849,)  enteored  upon  his  duties.  Plaintiffs  insisted  that,  until 
such  collector  had  been  appointed,  California  was  and  continued 
to  be  after  the  date  of  the  treaty  a  foreign  territory,  and  hence 
that  no  duties  were  payable  as  upon  an  importation  into  the 
United  States.  The  plaintiffs  proceeded  upon  the  theory,  stated 
in  the  dictum  in  Fleming  v.  Pagcj  that  duties  had  never  been 
held  to  accrue  to  the  United  States  in  her  newly  acquired  ter- 
ritories until  provision  was  made  by  act  of  Congress  for  their 
collection,  and  that  the  revenue  laws  had  always  been  held  to 
speak  only  as  to  the  United  States  and  its  territories  existing  at 
the  time  when  the  several  acts  were  passed.    The  collector  had 
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been  appointed  by  the  military  governor  of  California,  and  da- 
ties  were  aBsessed,  after  the  treaty,  according  to  the  United 
States  tariff  act  of  1846.  In  holding  that  these  duties  were 
properly  assessed,  Mr.  Justice  Wayne  cited  with  apparent  ap- 
proval a  despatch  written  by  l(r.  Buchanan,  then  Secretary  of 
State,  and  a  ciroular  letter  issued  by  the  Secretary  of  the  Treas- 
ury, Mr.  Bobert  J.  Walker,  holding  that  from  the  necessities  of 
the  case  the  military  government  established  in  California  did 
not  cease  to  exist  with  the  treaty  of  peace,  but  continued  as  a 
government  defaotd  until  Congress  should  provide  a  territorial 
government.  *'  The  great  law  of  necessity,"  says  Mr.  Buchanan, 
^  justifies  this  conclusion.  The  consent  of  the  people  is  irre- 
sistibly inferred  from  the  fact  that  no  civilized  community  could 
possibly  desire  to  abrogate  an  existing  government,  when  the 
alternative  presented  would  be  to  place  themselves  in  a  state  of 
anarohy,  beyond  the  protection  of  all  laws,  and  reduce  them  to 
the  unhappy  necessity  of  submitting  to  the  dominion  of  the 
strongest."  These  letters  will  be  alluded  to  hereafter  in  treat- 
ing of  the  action  of  the  executive  departments. 

The  court  further  held  in  this  case  that  '^  after  the  ratifica- 
tion of  the  treaty,  California  became  apart  of  the  United  States, 
or  a  ceded,  conquered,  territory ; "  that,  ^^  as  there  is  nothing 
differently  stipulated  in  the  treaty  with  respect  to  commerce, 
it  became  instantly  bound  and  privileged  by  the  laws  which 
Congress  had  passed  to  raise  a  revenue  from  duties  on  imports 
and  tonnage ; "  that  (p.  193)  '^  the  territory  had  been  ceded  as  a 
conquest,  and  was  to  be  preserved  and  governed  as  such  until 
the  sovereignty  to  which  it  had  passed  had  legislated  for  it 
That  sovereignty  was  the  United  States,  under  the  Constitution, 
by  which  power  had  been  given  to  Congress  to  dispose  of  and 
make  all  needful  rules  and  regulations  respecting  the  territory 
orotherproperty  belonging  to  the  United  States.  .  .  ,  That 
the  civil  government  of  California,  organized  as  it  was  from  a 
right  of  conquest,  did  not  cease  or  become  defunct  in  conse- 
quence of  the  signature  of  the  treaty,  or  from  its  ratification, 
.  .  .  and  that  until  Congress  legislated  for  it,  the  duty  upon 
foreign  goods  imported  into  San  Francisco  were  legally  do 
manded  and  lawfully  received  by  Mr.  Harrison." 
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To  the  objection  that  no  collection  districts  had  been  estab- 
lished in  California,  and  in  apparent  dissent  from  the  views  of 
the  Chief  Justice  in  Fleming  v.  Page^  he  added  (p.  196) :  ^  It 
was  urged  that  our  revenue  laws  covered  only  so  much  of  the  ter- 
ritory of  the  United  States  as  had  been  divided  into  collection 
districts,  and  that  out  of  them  no  authority  had  been  given  to 
prevent  the  landing  of  foreign  goods  or  to  charge  duties  upon 
them,  thoagh  such  landing  bad  been  made  within  the  territo- 
rial limits  of  the  United  States.  To  this  it  may  i  ;o  successfully 
replied,  that  collection  districts  and  ports  of  entry  are  no  more 
than  designated  localities  within  and  at  which  Congress  had 
extended  a  liberty  of  commeree  in  the  United  States,  and  that 
so  much  of  its  territory  as  was  not  within  any  collection  dis- 
trict must  be  considered  as  having  been  withheld  from  that 
liberty.  It  is  very  well  understood  to  be  a  part  of  the  law  of 
nations  that  each  nation  may  designate,  upon  its  own  terms, 
the  ports  and  places  within  its  territory  for  foreign  commerce, 
and  that  any  attempt  to  introduce  foreign  goods  elsewhere, 
within  its  jurisdiction,  is  a  violation  of  its  sovereignty.  It  is 
not  necessary  that  such  should  be  declared  in  terms,  or  by  any 
decree  or  enactment,  the  expressed  allowance  being  the  limit  of 
the  liberty  given  to  foreigners  to  trade  with  such  nation.'' 

The  court  also  cited  the  cases  of  Louisiana  and  Florida,  and 
seemed  to  take  an  entirely  different  view  of  the  facts  connected 
with  the  admission  of  those  territories  from  what  had  been 
taken  in  Fleming  v.  Page,  The  opinion,  which  is  quite  a  long 
one,  establishes  the  three  following  propositions :  (1)  That  un- 
der the  war  power  the  military  governor  of  California  was  au- 
thorized to  prescribe  a  scale  of  duties  upon  importations  from 
foreign  countries  to  San  Francisco,  and  to  collect  the  same 
through  a  collector  appointed  by  himself,  until  the  ratification 
of  the  treaty  of  peace.  (2)  That  after  such  ratification  duties 
were  legally  exacted  under  the  tariff  laws  of  the  United  States, 
which  took  effect  immediately.  (3)  That  the  civil  government 
established  in  California  continued  from  the  necessities  of  the 
case  until  Congress  provided  a  territorial  government. 

It  will  be  seen  that  the  three  propositions  involve  a  recogni- 
tion of  the  fact  that  California  became  domestic  territory  im- 
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mediately  apon  the  ratifioation  of  the  treaty,  or,  to  speak  men 
accarately,  as  soon  as  this  was  officially  known  in  Oalifomia. 
The  doctrine  that  a  port  ceded  to  and  occupied  by  os  does  not 
lose  its  foreign  character  until  Congress  has  acted,  and  a  col- 
lector is  appointed,  was  distinctly  repudiated  with  the  apparent 
acquiescence  of  Ohief  Justice  Taney,  who  wrote  the  opinion  in 
FUmvng  ▼.  Page^  and  still  remained  the  Ohief  Justice  of  the 
court  The  opinion  does  not  iuTolve  directly  the  question  at 
issue  in  this  case :  whether  goods  carried  from  a  port  in  a  ceded 
territory  directly  to  New  York  are  subject  to  duties,  since  the 
duties  in  Orasfi  v.  Harrison  were  exacted  upon  foreign  goods 
imported  into  San  Francisco  as  an  American  port;  but  it  is  im- 
possible to  escape  the  logical  inference  from  that  case  that  goods 
carried  from  San  Francisco  to  ]!7ew  York  after  the  ratification 
of  the  treaty  would  not  be  considered  as  imported  from  a  for- 
eign  country. 

The  practice  and  rulings  of  the  executive  departments  with 
respect  to  the  status  of  newly  acquired  territories,  prior  to  such 
stattM  being  settled  by  acts  of  Congress,  is,  with  a  single  excep- 
tion, strictly  in  line  with  the  decision  of  this  court  in  Cross  v. 
Harrison^  supra.  The  only  possessions  in  connection  with 
which  the  question  has  arisen  are  Louisiana,  Florida,  Texas, 
California  and  Alaska.    We  take  these  up  in  their  order. 

Louisiana  :  By  treaty  between  France  and  Spain,  October  1, 
1800,  8  Stat.  202,  His  Catholic  Majesty  promised  to  cede  to  the 
French  Republic  the  colony  or  province  of  Louisiana ;  and  by 
treaty  between  the  United  States  and  the  French  Republic  of 
April  30, 1803,  France  ceded  to  the  United  States,  "  forever  and 
in  full  sovereignty,  the  said  territory  with  all  its  rights  and  ap- 
purtenances," with  a  provision,  (Art.  8,)  "  that  the  inhabitants 
of  the  ceded  territory  shall  be  incorporated  in  the  Union  of  the 
United  States,  and  admitted  as  soon  as  possible,  according  to 
the  principles  of  the  Federal  Constitution."  This  treaty  was 
ratified  October  21, 1803.  Possession  of  the  territory  was  not 
delivered  by  Spain  to  France  until  November  30, 1808,  and  by 
France  to  the  United  States,  December  20, 1803.  In  the  mean- 
time, and  on  October  31, 1803,  Congress  authorized  the  Presi- 
dent to  take  possession  of  the  territory,  and  to  administer  it 


188  OCTOBER  TERM,  1900. 

Opinion  of  the  Oonrt 

ontil  Oongress  had  farther  acted  upon  the  subject  2  Stat.  245. 
On  Pebruary  24, 1804,  Congress  passed  another  act,  2  Stat.  251, 
taking  Louisiana  within  the  Customs  Union,  and  repealing  cer- 
tain special  laws  laying  duties  upon  goods  imported  from  that 
territory  into  the  United  States.  This  act  was  to  take  effect 
March  25, 1804.  We  are  then  concerned  only  with  the  interval 
between  December  20, 1803,  when  possession  was  delivered  to 
the  United  States,  and  March  25, 1804,  when  the  act  of  Febru- 
ary 24  took  effect. 

In  a  letter  to  President  Jefferson  of  July  9, 1803,  Mr.  Gallatin, 
then  Secretary  of  the  Treasury,  expressed  the  opinion  that  all 
the  duties  on  exports,  now  payable  at  New  Orleans  by  Spanish 
laws,  should  cease,  and  all  articles  the  growth  of  Louisiana, 
which,  when  imported  into  the  United  States,  now  pay  duty, 
should  continue  to  pay  the  same,  or  at  least  such  rates  as  would 
on  the  whole  not  affect  the  revenue.  Writings  of  Oallatin, 
vol.  1,  p.  127. 

The  instructions  of  the  Treasury  Department  with  respect  to 
this  interval  are  contained  in  a  letter  by  Mr.  Gallatin  to  Gov- 
ernor Claiborne,  who  was  about  to  start  for  his  post  as  governor 
of  the  new  province,  under  date  of  October  3, 1803,  in  which  he 
says :  ''  It  is  understood  that  the  existing  duties  on  imports  and 
exports,  which  by  the  Spanish  law  are  now  levied  within  the 
province,  will  continue  until  Congress  shall  have  otherwise  pro- 
vided." On  November  14,  1803,  Mr.  Gallatin  issued  an  order 
directed  to  Mr.  Trist,  who  had  been  designated  as  collector 
of  the  port  of  New  Orleans,  as  follows:  "You  will  also  be 
pleased  to  observe,  first,  that  the  taxes  and  the  duties  to  be  col- 
lected under  your  direction  are  precisely  the  same  which  by  the 
existing  laws  and  regulations  of  Louisiana  were  demandable 
under  the  Spanish  government  at  the  time  of  taking  possession. 
.  .  .  10.  That  until  otherwise  provided  for,  the  same  duties 
are  to  be  collected  on  the  importation  of  goods  in  the  Missis- 
sippi district,  from  New  Orleans  and  vice  versa^  as  heretofore." 

On  February  28,  1804,  Mr.  Ghallatin  issued  a  circular  letter 
notifying  the  collectors  of  the  passage  of  the  act  of  February  24, 
and  that  the  same  would  go  into  effect  March  25,  and  "  that  by 
the  third  section  of  said  act  so  much  of  any  law  or  laws  impos- 
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ing  duties  on  the  importatioDB  into  the  United  States  of  goods, 
wares  and  merchandise  from  New  Orleans^  which  is  the  only 
port  of  entry  in  said  territories,  has  been  repealed." 

Theee  instractions  undoubtedly  show  that  Mr.  Gallatin  treated 
New  Orleans  as  a  foreign  port  until  Congress,  by  the  act  of  Feb- 
ruary 24, 1804,  admitted  it  within  the  Oustoms  Union,  and,  so 
far,  is  an  authority  in  favor  of  the  position  taken  by  the  collector 
in  this  case.  But  it  should  be  borne  in  mind  in  this  connec- 
tion, that  his  instructions  to  collect  duties  levied  by  the  Spanieh 
law  ujpon  foreign  importations  into  New  Orleans,  is  JoHanifestly 
inconsistent  with  the  position  subsequently  taken  by  this  court 
in  Grass  v.  Harrison^  supra,  wherein  it  is  said  (p.  189)  of  the  ac- 
tion of  Mr.  Harrison  in  California :  "  That  war  tariflf,  however, 
was  abandoned  as  soon  as  the  military  governor  had  received 
from  Washington  information  of  the  exchange  and  ratification 
of  the  treaty  with  Mexico,  and  duties  were  afterwards  levied  in 
conformity  with  such  as  Congress  had  imposed  upon  foreign 
merchandise  imported  into  other  ports  of  the  United  States, 
Upper  California  having  been  ceded  by  the  treaty  to  the  United 
States."  After  saying  that  this  action  had  been  recognized  by 
the  President,  Mr.  Justice  Wayne  adds :  '^  We  think  it  was  a 
rightful  and  correct  recognition  under  all  the  circumstances,  and 
when  we  say  rightful  we  mean  that  it  was  constitutional,  id- 
though  Congress  had  not  passed  an  act  to  extend  the  collection 
of  tonnage  and  import  duties  to  the  ports  of  California."  In- 
deed, it  is  quite  evident  from  this  case  that  the  court  took  an 
entirely  different  view  of  the  relations  of  California  to  the  Union 
from  that  which  had  been  taken  by  Mr.  Gallatin  as  to  Louis- 
iana in  his  instructions  to  the  collector  of  New  Orleans. 

Flobida  :  Florida  was  ceded  by  Spain  to  the  United  States 
by  treaty  signed  February  22, 1819,  but  not  ratified  until  Oc- 
tober 29,  1820.  8  Stat.  252.  By  act  of  March  3, 1821,  3  Stat. 
637y  Congress  authorized  the  President  to  take  possession  of  the 
Floridas  and  extend  thereto  the  revenue  laws  of  the  United 
States.  Possession  of  East  Florida  was  not  delivered  until 
July  10,  1821 ;  nor  of  West  Florida  untU  July  17.  It  is  true 
that  certain  ports  of  Florida  were  in  the  military  occupation  of 
the  United  States  prior  to  the  actual  delivery  of  possession  by 
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Spain,  bat  the  cession  did  not  take  effect  ontQ  there  had  been  a 
voluntary  and  complete  delivery  under  the  treaty.  As  the  act  ex- 
tending the  revenue  laws  to  the  Floridas  was  passed  before  the 
surrender  of  the  province  to  the  United  States,  there  was  no  in- 
terval of  time  upon  which  the  Treasury  Department  could  act, 
the  provinces,  immediately  upon  the  surrender,  becoming  subject 
to  the  act  of  March  3, 1821. 

An  opinion  of  Mr.  Wirt,  then  Attorney  General,  of  Au- 
gust 20,  1821,  in  the  case  of  The  Olwe  Branch,  1  Ops.  Atty. 
Gen.  314, 488,  is  instructive  in  this  connection  as  illustrating  the 
views  of  the  administration.  After  stating  that  possession  of 
East  Florida  was  not  delivered  until  July  IT,  (a  mistake  for 
July  10,)  he  held  that  the  cargo  of  the  Olive  Branch,  which  had 
cleared  from  the  port  of  St.  Augustine,  July  14,  was  imported 
into  Philadelphia  from  a  foreign  port  or  place,  and  consequently 
subject  to  duty,  because  possession  had  not  been  delivered,  cit- 
ing the  case  of  The  Fama,  5  Ch.  Rob.  97,  and  adding :  '^  On 
the  other  hand,  I  apprehend  that  goods  imported  into  a  port  of 
Florida  before  the  delivery,  remaining  in  port  on  shipboard  un- 
til after  the  delivery,  and  then  brought  into  the  United  States 
in  the  same  vessel,  or  by  transhipment  into  others,  having  never 
been  entered  in  the  Spanish  customs  houses,  nor  landed,  nor  the 
duties  thereon  paid  or  secured,  but  having  continued  all  the  while 
water-borne,  would  be  subject  to  our  revenue  laws.  .  .  .  Our 
laws  impose  duties  only  on  goods  imported  into  the  United  States 
from  some  foreign  port  or  place.  If,  therefore,  in  the  case  put,^ 
the  importation  be,  in  contemplation  of  law,  an  importation  from 
the  Floridas,  the  case  is  not  within  our  laws ;  because  at  the 
time  of  the  importation  the  Floridas  were  not  foreign  ports  or 
places."  The  learned  Attorney  General  evidently  took  the  view 
that  the  Floridas  ceased  to  be  a  foreign  country  upon  a  delivery 
of  possession  under  the  treaty.  In  a  subsequent  letter  of  Janu- 
ary 24, 1823,  5  Ops:  Atty.  Gen.  748,  Mr.  Wirt  admits  that  he 
had  been  misled  by  the  newspapers  in  the  belief  that  East  Flor- 
ida had  been  surrendered  prior  to  July  14,  on  which  day  the 
Olive  Branch  left  St.  Augustine,  and  recommended  that  the 
case  be  sent  to  the  President,  as  it  seemed  to  involve  a  dispute 
with  Great  Britain. 
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Tbzab  :  On  March  1, 1845,  Oongraw  adopted  a  joint  reBolntion 
oonaentLDg  to  the  annexation  of  Texas  npon  certain  conditions, 
5  Stat.  797,  but  it  was  not  until  December  35, 1845,  that  it  was 
formally  admitted  as  a  State.  9  Stat  108.  In  this  interval, 
and  on  July  29, 1845,  the  Secretary  of  the  Treasury  issued  a 
circular  letter  directing  the  collectors  to  collect  duties  upon  all 
imports  from  Texas  into  the  United  States  until  Congress  had 
farther  acted.  Of  course,  there  could  be  no  question  that  Texas 
remained  a  foreign  state  until  December  25,  when  she  was  form- 
ally admitted.  The  circular,  therefore,  is  of  no  pertinence  to  the 
question  here  involved. 

California  :  California  was  ceded  by  Mexico  to  tiie  United 
States  by  treaty  signed  February  2, 1848,  ratifications  of  which 
were  exchanged  May  30, 1848,  and  proclamation  made  July  4. 
9  Stat.  922.  On  March  3,  1849,  an  act  was  passed,  9  Stat. 
400,  including  San  Francisco  within  one  of  the  collection  dis- 
tricts, and  on  November  18  the  collector  appointed  by  the  Pres- 
ident entered  upon  his  duties.  California  had  been  in  our  mili- 
tary possession  since  August,  1847.  There  was  therefore  an 
interval  of  one  year  and  nine  months  between  the  date  of  the 
treaty,  February  3,  1848,  and  November  18,  1849,  when  the 
collector  entered  upon  his  duties. 

On  October  7, 1848,  Mr.  Buchanan,  then  Secretary  of  State, 
addressed  a  letter  to  Mr.  Yorhies,  already  referred  to,  in  which 
he  states  that,  although  the  military  government  ceased  to 
exist  mth  the  conclusion  of  the  treaty  of  peace,  it  would  con- 
tinue with  the  presumed  consent  of  the  people  until  Congress 
should  provide  for  them  a  territorial  government,  and  then 
adds :  ^^  This  government  de  facto  will,  of  course,  exercise  no 
power  inconsistent  with  the  provisions  of  the  Constitution  of 
the  United  States,  which  is  tiie  suprenie  law  of  the  land.  For 
this  reason  no  import  duties  can  be  levied  in  CaUfomia  on  ar- 
ticles of  growth,  produce  or  manufacture  of  the  United  States, 
as  no  such  duties  can  be  imposed  in  any  other  port  of  our  Union 
on  the  productions  of  California.  Nor  can  new  duties  be 
charged  in  California  upon  such  foreign  prodViCtions  as  have  al- 
ready paid  duties  in  any  of  our  ports  of  entry,  for  the  obvious 
reason  that  California  is  within  the  terriu>ry  of  the  United 
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States.  I  shall  not  enlarge  upon  this  subject,  howeyer,  as  the 
Secretary  of  the  Treasury  will  perforin  that  duty."  Ex.  Doob. 
2d  Sess.  30th  Cong.  vol.  1,  p.  47. 

Mr.  Walker,  then  Secretary  of  the  Treasury,  did  perform  that 
duty  in  a  circular  letter  of  the  same  date  to  the  collectors,  in 
which  he  instructed  the  collectors  as  follows :  '^  First,  All  ar- 
ticles of  the  growth,  produce  or  manufacture  of  California, 
shipped  therefrom  at  any  time  since  the  80th  day  of  May  last," 
(the  date  when  the  ratifications  were  exchanged),  ^^  are  entitled 
to  admission  free  of  duty  into  all  the  ports  of  the  United  States ; 
and,  second,  all  articles  of  the  growth,  produce  or  manufacture 
of  tiie  United  States  are  entitled  to  admission  free  of  duty  into 
California,  as  are  also  all  foreign  goods  which  are  exempt  from 
duty  by  the  laws  of  Congress,  or  on  which  goods  the  duties 
prescribed  by  those  laws  have  been  paid  to  any  collector  of  the 
United  States  previous  to  their  introduction  into  Califomia." 
Ibid.  p.  46.  He  adds  that  foreign  goods  imported  into  Cali- 
fornia, not  paying  duties  there,  will  be  subject  to  duty  if  shipped 
thenoe  to  any  port  or  place  in  the  United  States.  In  a  letter 
from  Mr.  Marcy,  Secretary  of  War,  to  Colonel  Mason,  the  mili- 
tary commander,  of  October  9, 1848,  he  uses  the  same  language. 

These  letters  are  cited  with  approval  by  this  court  in  Grow 
V.  Hwrrison^  16  How.  184,  and  although  the  question  there  re- 
lated only  to  duties  on  goods  imported  from  foreign  countries, 
the  tenor  of  the  opinion,  as  already  stated,  is  a  virtual  indorse 
ment  of  the  position  taken  by  the  executive  departments.  It 
is  evident  that  the  administration  took  an  entirely  different 
view  of  the  law  from  what  had  been  taken  by  Mr.  Gallatin  in 
his  instructions  regarding  Louisiana,  and  established  a  practice 
which  has  never  since  been  departed  from,  of  treating  terri- 
tory ceded  to  the  United  States  and  occupied  by  its  troops  as 
being  domestic  and  not  foreign  territory. 

This  correspondence  with  reference  to  California  took  place 
in  1848.  The  decision  in  Fleming  v.  Pagey  9  How.  603^  was 
pronounced  in  1850,  yet  as  appears  from  the  list  of  documents 
submitted  by  Mr.  Johnson  upon  the  argument  of  that  case, 
(p.  611,)  the  attention  of  the  court  was  not  called  to  these  in- 
structions, though  other  letters  and  circulars  were  introduced 
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bearing  date  of  1846  and  1847,  as  well  as  the  treaty  of  peaoe 
of  Febraary  3,  1848.  Had  the  oorrespondence  above  dted 
been  laid  before  the  oonrt  it  is  incredible  that  the  Chief  Jus- 
tice should  hay€»  said  ^^  that  the  department  in  no  instance  that 
we  are  aware  of,  since  the  establishment  of  the  goyemment, 
has  ever  recognized  a  place  in  a  newly  acquired  country  as  a 
domestdc  port,  from  which  the  coasting  trade  might  be  carried 
on,  unless  it  had  been  previously  made  so  by  act  of  Congress." 

AuLSKA :  This  territory  was  ceded  to  us  by  Russia  by  treaty 
ratified  June  20, 1867, 15  Stat.  539,  and  possession  was  deliv- 
ered to  us  at  the  same  time.  No  act  of  Congress  extending 
the  revenue  laws  to  Alaska  and  erecting  a  collection  district 
was  passed  until  July  27, 1868.  15  Stat.  240,  c.  273.  A  pe- 
riod of  thirteen  months  then  elapsed  before  Alaska  was  for- 
maUy  recognized  by  Congress  as  within  the  Customs  Union, 
yet  during  that  period  goods  from  Alaska  were,  under  a  de- 
cision of  the  Secretary  of  the  Treasury,  admitted  free  of  duty. 
By  letter  of  Mr.  McCullough,  then  Secretary  of  the  Treasury, 
to  the  collector  of  the  port  of  New  York,  dated  April  6, 1868, 
he  acknowledges  receipt  of  a  request  from  the  Russian  Minis- 
ter for  the  free  entry  of  certain  oil  shipped  from  Sitka  to  San 
Frandsco  and  reshipped  to  New  York.  He  states :  ^  The  re- 
quest for  the  free  entry  of  said  oil  was  made  on  the  ground 
that  the  oil  was  shipped  from  Sitka  after  the  ratification  of  the 
treaty,  by  which  the  territory  of  Alaska  became  the  property 
of  the  United  States.  The  treaty  in  question  was  ratified  on 
the  20th  of  June,  1867,  and  the  collector  at  San  Francisco  has 
reported  that  the  manifest  of  the  vessel  shows  the  oil  to  have 
been  shipped  from  Alaska  on  the  6th  day  of  July,  1867,  and 
that  the  shipment  consisted  of  fifty-two  packages.  Under 
these  circumstances  you  are  hereby  authorized  to  admit  the 
said  fifty-two  packages  of  oil  free  of  duty." 

This  positipn  was  indorsed  by  the  Secretary  of  State,  Mr. 
Seward,  in  a  letter  dated  January  30, 1869,  in  which  he  said : 
'^  I  understand  the  decision  of  the  Supreme  Court  in  the  case 
of  Harrison  v.  Crassy  16  How.  164,  to  declare  its  opinion  that, 
upon  the  addition  to  the  United  States  of  new  territory  by  con- 
quest and  cession,  the  acts  regulating  foreign  commerce  attach 
VOL.  OLXxxn — 13 


194  OCTOBER  TERM,  1900. 

Opinion  of  the  Gourt. 

to  and  take  effect  within  such  territory  ipso  faotOj  and  without 
any  fresh  act  of  legislation  expressly  giving  such  extension  to 
the  preexisting  laws.  I  can  see  no  reason  for  a  discrimination 
in  this  effect  between  acts  regulating  foreign  commerce  and  the 
laws  regulating  intercourse  with  the  Indian  tribes." 

As  showing  the  construction  put  upon  this  question  by  the 
legislative  department,  we  need  only  to  add  that  sec.  2  of  the 
Foraker  act  makes  a  distinction  between  foreign  countries  and 
Porto  Bico,  by  enacting  that  the  same  duties  shall  be  paid  upon 
^^  all  articles  imported  into  Porto  Rico  from  ports  other  than 
those  of  the  United  States,  which  are  required  by  law  to  be 
collected  upon  articles  imported  into  the  United  States  from 
foreign  countries." 

From  this  resume  of  the  decisions  of  this  court,  the  instruc- 
tions of  the  executive  departments,  and  the  above  act  of  Con- 
gress, it  is  evident  that,  from  1803,  the  date  of  Mr.  Gallatin's 
letter,  to  the  present  time,  there  is  not  a  shred  of  authority, 
except  the  dictum  in  Flem^ing  v.  Page^  (practically  overruled  in 
Cross  y.  Harrison^)  for  holding  that  a  district  ceded  to  and  in 
the  possession  of  the  United  States  remains  for  any  purpose  a 
foreign  country.  Both  these  conditions  must  exist  to  produce 
a  change  of  nationality  for  revenue  purposes.  Possession  is  not 
alone  sufficient,  as  was  held  in  Fleming  v.  Page  ;  nor  is  a  treaty 
ceding  such  territory  sufficient  without  a  surrender  of  possession. 
Keene  v.  McDonough^  8  Pet.  808 ;  Pollard! s  Heirs  v.  Kikbey  14 
Pet.  358,  406 ;  HaUeU  v.  Hunt,  7  Ala.  882,  899 ;  The  Famu,  6 
Ch.  Rob.  97.  The  practice  of  the  executive  departments,  thus 
continued  for  more  than  half  a  century,  is  entitled  to  great 
weight,  and  should  not  be  disregarded  nor  overturned  except 
for  cogent  reasons,  and  unless  it  be  clear  that  such  construction 
be  erroneous.  United  States  v.  Johnston^  124  U.  S.  236,  and 
other  cases  cited. 

But  were  this  presented  as  an  original  question  we  should  be 
impelled  irresistibly  to  the  same  conclusion. 

By  Article  II,  section  2,  of  the  Constitution,  the  President  is 
given  power, "  by  and  with  the  advice  and  consent  of  the  Senate, 
to  make  treaties,  provided  that  two-thirds  of  the  senators  pres- 
ent concur ; "  and  by  Art.  YI,  ^^  this  Constitution  and  the  laws 
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of  the  United  States,  which  shall  be  made  in  pnrsaanoe  thereof ; 
and  all  treaties  made  or  which  shall  be  made,  under  the  an* 
thority  of  the  United  States,  shall  be  the  supreme  law  of  the 
land."  It  will  be  obeerred  that  no  distinction  is  made  as  to 
the  question  of  supremacy  between  laws  and  treaties,  except 
that  both  are  controlled  by  the  Constitution.  A  law  requires 
the  assent  of  both  houses  of  Congress,  and,  except  in  certain 
specified  cases,  the  signature  of  the  President.  A  treaty  is 
negotiated  and  made  by  the  President,  with  the  concurrence  of 
two  thirds  of  the  Senators  present,  but  each  of  them  is  the 
supreme  law  of  the.  land. 

As  was  said  by  Chief  Justice  Marshall  in  Ths  Peggy^  1 
Crunch,  103, 110 :  ^^  Where  a  treaty  is  the  law  of  the  land,  smd  as 
such  affects  the  rights  of  parties  litigating  in  court,  that  treaty 
as  much  binds  those  rights,  and  is  as  much  to  be  regarded  by 
the  court  as  an  act  of  Congress."  And  in  Foster  v.  NeUsonj  2 
Pet.  253, 314,  he  repeated  this  in  substance :  *^  Our  Constitution 
declares  a  treaty  to  be  the  law  of  the  land.  It  is,  consequently, 
to  be  regarded  in  courts  of  justice  as  equivalent  to  an  act  of  the 
legislature,  whenever  it  operates  of  itself  without  the  aid  of  any 
legislative  provision."  So  in  Whitney  v.  Boberteof^  124  U.  S. 
190 :  ^^  By  the  Constitution  a  treaty  is  placed  on  the  same  foot- 
ing, and  made  of  like  ob%ation,  with  an  act  of  legislation.  Both 
are  declared  by  that  instrument  to  be  the  supreme  law  of  the 
land,  and  no  superior  efficacy  is  given  to  either  over  the  other. 
When  the  two  relate  to  the  same  subject,  the  courts  will  always 
endeavor  to  construe  them  so  as  to  give  effect  to  both,  if  that 
can  be  done  without  violating  the  language  of  either ;  but  if  the 
two  are  inconsistent,  the  one  last  in  date  wiU  control  the  other, 
provided  always  that  the  stipulation  of  the  treaty  on  the  sub- 
ject is  self-executing."  To  the  same  effect  are  the  Cherokee  To- 
bacco, 11  Wall.  616,  and  the  Sead  Money  Caeee^  112  U.  S.  680. 

One  of  the  ordinary  incidents  of  a  treaty  is  the  cession  of  ter- 
ritory. It  is  not  too  much  to  say  it  is  the  rule,  rather  than  the 
exception,  that  a  treaty  of  peace,  following  upon  a  war,  provides 
for  a  cession  of  territory  to  the  victorious  party.  It  was  said 
by  Chief  Justice  Marshall  in  American  Ins.  Co.  v.  Canier^  1  Pet 
611,  642:  *^The  Constitution  confers  absolutely  upon  the  Gov- 
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ernment  of  the  Union  the  powers  of  making  war  and  of  making 
treaties ;  consequently  that  Government  possesses  the  power  of 
acquiring  territory,  either  by  conqaest  or  by  treaty."  The  ter- 
ritory thus  acquired  is  acquired  as  absolutely  as  if  the  annexa- 
tion were  made,  as  in  the  case  of  Texas  and  Hawaii,  by  an  act 
of  Congress. 

It  follows  from  this  that  by  the  ratification  of  the  treaty  of 
Paris  the  island  became  territory  of  the  United  States — although 
not  an  organized  territory  in  the  technical  sense  of  the  word. 

It  is  true  Mr.  Chief  Justice  Taney  held  in  Scott  v.  Scrndford^ 
19  How.  398,  that  the  territorial  clause  of  the  Constitution  was 
confined,  and  intended  to  be  confined,  to  the  territory  which  at 
that  time  belonged  to  or  was  claimed  by  the  United  States,  and 
was  within  their  boundaries,  as  settled  by  the  treaty  with  Great 
Britain ;  and  was  not  intended  to  apply  to  territory  subsequently 
acquired.  He  seemed  to  differ  in  this  construction  from  Chief 
Justice  Marshall  in  the  American  dkc.  Ins.  Co.  v.  Canierj  1  Pet. 
511,  542,  who,  in  speaking  of  Florida  before  it  became  a  State, 
remarked  that  it  continued  to  be  a  Territory  of  the  United  States, 
governed  by  the  territorial  clause  of  the  Constitution. 

But  whatever  be  the  source  of  this  power,  its  uninterrupted 
exercise  by  Congress  for  a  century,  and  the  repeated  declara- 
tions of  this  court,  have  settled  the  law  that  the  right  to  acquire 
territory  involves  the  right  to  govern  and  dispose  of  it.  That 
was  stated  by  Chief  Justice  Taney  in  the  Dred  Scott  case.  In 
the  more  recent  case  of  National  Bank  v.  County  of  Yankton, 
101  U.  S.  129,  it  was  said  by  Mr.  Chief  Justice  Waite  that  Con- 
gress ^'  has  full  and  complete  legislative  authority  over  the  peo- 
ple of  the  Territories  and  all  the  departments  of  the  territorial 
governments.  It  may  do  for  the  Territories  what  the  people, 
under  the  Constitution  of  the  United  States,  may  do  for  the 
States."  Indeed,  it  is  scarcely  too  much  to  say  that  there  has 
not  been  a  session  of  Congress  since  the  Territory  of  Louisiana 
was  purchased,  that  that  body  has  not  enacted  legislation  based 
upon  the  assumed  authority  to  govern  and  control  the  Terri- 
tories. It  is  an  authority  which  arises,  not  necessarily  from  the 
territorial  clause  of  the  Constitution,  but  from  the  necessities  of 
the  case,  and  from  the  inability  of  the  States  to  act  upon  the 
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subject  Under  this  power  Oongrefis  may  deal  with  temtory 
aoqaired  by  treaty ;  may  administer  its  government  as  it  does 
that  of  the  District  of  Columbia ;  it  may  organize  a  local  terri- 
torial goyernment ;  it  may  admit  it  as  a  State  upon  an  equality 
with  other  States ;  it  may  sell  its  public  lands  to  individual  citi- 
zens or  may  donate  them  as  homesteads  to  actual  settlers.  In 
short,  when  once  acquired  by  treaty,  it  belongs  to  the  United 
States,  and  is  subject  to  the  disposition  of  Congress. 

Territory  thus  acquired  can  remain  a  foreign  country  under 
the  tariff  laws  only  upon  one  of  two  theories :  either  that  the 
word  ^^  foreign  "  applies  to  such  countries  as  were  foreign  at  the 
time  the  statute  was  enacted,  notwithstanding  any  subsequent 
change  in  their  condition,  or  that  they  remain  foreign  under 
the  tariff  laws  until  Congress  has  formally  embraced  them 
within  the  customs  union  of  the  States.  The  first  theory  is  ob- 
viously untenable.  While  a  statute  is  presumed  to  speak  from 
the  time  of  its  enactment,  it  embraces  all  such  persons  or  things 
as  subsequently  fall  within  its  scope,  and  ceases  to  apply  to  such 
as  thereafter  &11  without  its  scope.  Thus,  a  statute  forbidding 
the  sale  of  liquors  to  minors  applies  not  only  to  minors  in  ex- 
istence at  the  time  the  statute  was  enacted,  but  to  all  who. are 
subsequently  born ;  and  ceases  to  apply  to  such  as  thereafter 
reach  their  majority.  So,  when  the  Constitution  of  the  United 
States  declares  in  Art.  I,  sec.  10,  that  the  States  shall  not  do  cer- 
tain things,  this  declaration  operates  not  only  upon  the  thirteen 
original  States,  but  upon  all  who  subsequently  become  ^uch ; 
and  when  Congress  places  certain  restrictions  upon  the  powers 
of  a  territorial  legislature,  such  restrictions  cease  to  operate  the 
moment  such  Territory  is  adnutted  as  a  State.  Sy  parity  of 
reasoning  a  country  ceases  to  be  foreign  the  instant  it  becomes 
domestic.  So,  too,  if  Congress  saw  fit  to  cede  one  of  its  newly 
acquired  territories  (even  assuming  that  it  had  the  right  to  do 
so)  to  a  foreign  power,  there  could  be  no  doubt  that  from  the 
day  of  such  cession  and  the  delivery  of  possession,  such  territory 
would  become  a  foreign  country,  and  be  reinstated  as  such  under 
the  tariff  laws.  Certainly  no  act  of  Congress  would  be  neces- 
sary in  such  case  to  declare  that  the  laws  of  the  United  States 
had  ceased  to  apply  to  it. 
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The  theory  that  a  country  remains  foreign  with  respect  to 
the  tariff  laws  until  Congress  has  acted  by  embracing  it  within 
the  Customs  Union,  presupposes  that  a  country  may  be  domes- 
tic for  one  purpose  and  foreign  for  another.  It  may  undoubt- 
edly become  necessary  for  the  adequate  administration  of  a 
domestic  territory  to  pass  a  special  act  providing  the  proper 
machinery  and  officers,  as  the  President  would  have  no  author- 
ity, except  under  the  war  power,  to  administer  it  himself;  but 
no  act  is  necessary  to  make  it  domestic  territory  if  once  it  has 
been  ceded  to  the  United  States.  We  express  no  opinion  as  to 
whether  Congress  is  bound  to  appropriate  the  money  to  pay  for 
it.  This  has  been  much  discussed  by  writers  upon  constitutional 
law,  but  it  is  not  necessary  to  consider  it  in  this  case,  as  Con* 
gress  made  prompt  appropriation  of  the  money  stipulated  in  the 
treaty.  This  theory  also  presupposes  that  territory  may  be  held 
indefinitely  by  the  United  States ;  that  it  may  be  treated  in 
every  particular,  except  for  tariff  purposes,  as  domestic  terri- 
tory ;  that  laws  may  be  enacted  and  enforced  by  officers  of  the 
'United  States  sent  there  for  that  purpose ;  that  insurrections 
may  be  suppressed,  wars  carried  on,  revenues  collected,  taxes 
imposed ;  in  short,  that  everything  may  be  done  which  a  gov- 
ernment can  do  within  its  own  boundaries,  and  yet  that  the  ter- 
ritory may  still  remain  a  foreign  country.  That  this  state  of 
things  may  continue  for  years,  for  a  century  even,  but  that  un- 
til Congress  enacts  otherwise,  it  still  remains  a  foreign  country. 
To  hold  that  this  can  be  done  as  matter  of  law  we  deem  to  be 
pure  judicial  legislation.  We  find  no  warrant  for  it  in  the  Con- 
stitution or  in  the  powers  conferred  upon  this  court.  It  is  true 
the  nonaction  of  Congress  may  occasion  a  temporary  inconven- 
ience ;  but  it  does  not  follow  that  courts  of  justice  are  author- 
ized to  remedy  it  by  inverting  the  ordinary  meaning  of  words. 

If  an  act  of  Congress  be  necessary  to  convert  a  foreign  coun- 
try into  domestic  territory,  the  question  at  once  suggests  itself, 
what  is  the  character  of  the  legislation  demanded  for  this  pur- 
pose? Will  an  act  appropriating  money,  for  its  purchase  be 
sufficient?  Apparently  not.  Will  an  act  appropriating  the 
duties  collected  upon  imports  to  and  from  such  country  for  the 
benefit  of  its  government  be  sufficient  ?    Apparently  not.    Will 
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acts  making  appropriations  for  its  postal  service,  for  the  estab- 
lishment of  lighthouses,  for  the  maintenance  of  quarantine  sta- 
tions, for  erecting  public  buQdings,  have  that  effect  ?  Will  an 
act  establishing  a  complete  local  government,  but  with  the  res- 
ervation of  a  right  to  collect  duties  upon  commerce,  be  adequate 
for  that  purpose }  None  of  these,  nor  all  together,  will  be  suffi- 
cient, if  the  contention  of  the  Qovemment  be  sound,  since  acts 
embracing  all  these  provisions  have  been  passed  in  connection 
with  Porto  Rico,  and  it  is  insisted  that  it  is  still  a  foreign  coun- 
try within  the  meaning  of  the  tariff  laws.  We  are  unable  to 
acquiesce  in  this  assumption  that  a  territory  may  be  at  the  same 
time  both  foreign  and  domestic. 

A  single  further  point  remains  to  be  considered  :  It  is  insisted 
that  an  act  of  Congress,  passed  March  24, 1900,  c.  339, 31  Stat 
151,  applying  fpr  the  benefit  of  Porto  Bico  the  amount  of  the 
customs  revenue  received  on  importations  by  the  United  States 
from  Porto  Rico  since  the  evacuation  of  Porto  Rico  by  the 
Spanish  forceS;  October  18, 1898,  to  January  1, 1900,  together 
with  any  further  customs  revenues  collected  on  importations 
from  Porto  Rico  since  January  1, 1900,  or  that  shall  hereafter 
be  collected  under  existing  law,  is  a  recognition  by  Congress 
of  the  right  to  collect  such  duties  as.upon  importations  from  a 
foreign  country,  and  a  recognition  of  the  fact  that  Porto  Rico 
continued  to  be  a  foreign  country  until  Congress  embraced  it 
within  the  Customs  Union.  It  may  be  seriously  questioned 
whether  this  is  anything  more  than  a  recognition  of  the  fact 
that  there  were  moneys  in  the  Treasury  not  subject  to  existing 
appropriation  laws.  Perhaps  we  may  go  farther  and  say  that, 
so  far  as  these  duties  were  paid  voluntarily  and  without  pro- 
test, the  legality  of  the  payment  was  intended  to  be  recogni^ ; 
but  it  can  clearly  have  no  retroactive  effect  as  to  moneys  there- 
tofore paid  under  protest,  for  which  an  action  to  recover  back  had 
already  been  brought.  As  the  action  in  this  case  was  brought 
March  13, 1900,  eleven  days  before  the  act  was  passed,  the  right 
to  recover  the  money  sued  for  could  not  be  taken  away  by  a 
subsequent  act  of  Congress.  Plaintiffis  sue  in  assumpsit  for 
money  which  the  collector  has  in  his  hands,  justly  and  equitably 
belonging  to  them.    To  say  that  Congress  could  by  a  subsequent 
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act  deprive  them  of  the  right  to  prosecute  this  action,  would  be 
beyond  its  power.  In  any  event,  it  should  not  be  interpreted  so 
as  to  make  it  retroactive.  KennetPs  Petition^  24  N.  H.  139 ; 
Alter's  Appeal^  67  Penn.  St.  341 ;  Nm-rMm  v.  Heist^  5  W.  &  S. 
171 ;  Donavan  v.  Pitcher,  53  Ala.  411 ;  PalavrePs  Appeal,  67 
Penn.  St.  479 ;  StcUe  v.  Wa/rren,  28  Maryland,  388. 

^e  are  therefore  of  opinion  that  at  the  time  these  duties 
were  levied  Porto  Bico  was  not  a  foreign  country  within  the 
meaning  of  the  tariff  laws  but  a  territory  of  the  United  States, 
that  the  duties  were  illegally  exacted  and  that  the  plaintiffs 
are  entitled  to  recover  them  back. 

The  judgment  of  the  Circuit  Court  for  the  /Southern  Dietridt 
of  New  York  is  therefore  reversed  a/ad  the  case  remanded 
to  that  court  for fu/rther  proceedings  in  consonance  with  this 
opinion. 

Mb.  Justice  MoEenna,  (with  whom  concurred  Mb.  Justtob 
Shibas  and  Mb.  Justios  White,)  dissenting. 

Mb.  Justice  Shibas,  Mb.  Justice  White  and  myself  are  un- 
able to  concur  in  the  conclusion  of  the  court,  and  the  importance 
of  the  case  justifies  an  expression  of  the  grounds  of  our  dissent. 

Settle  whether  Porto  Rico  is  "  foreign  country  "  or  "  domes- 
tic territory,''  to  use  the  antithesis  of  the  opinion  of  the  court, 
and,  it  is  said,  you  settle  the  controversy  in  this  litigation.  But 
in  what  sense,  foreign  or  domestic?  Abstractly  and  unquali- 
fiedly— to  the  full  extent  that  those  words  imply — or  limitedly, 
in  the  sense  that  the  word  foreign  is  used  in  the  customs  laws 
of  the  United  States?  If  abstractly,  the  case  turns  upon  a 
definition,  and  the  issue  becomes  single  and  simple,  presenting 
no  difficulty,  and  yet  the  arguments  at  bar  have  ranged  over 
all  the  powers  of  government,  and  this  court  divides  in  opin- 
ion. If  at  the  time  the  duties,  which  are  complained  of,  were 
levied,  Porto  Bico  was  as  much  a  foreign  country  as  it  was  be- 
fore the  war  with  Spain ;  if  it  was  as  much  domestic  territory 
as  New  York  now  is,  there  would  be  no  serious  controversy  in 
the  case.  If  the  former,  the  terms  and  the  intention  of  the 
Dingley  act  would  apply.    If  the  latter,  whatever  its  words  or 
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intention,  it  ooald  not  be  applied.  Between  these  extremes 
there  are  other  relations,  and  that  Porto  Bico  occupied  one  of 
them  and  its  products  hence  were  subject  to  duties  under  the 
Dingley  Tariff  act  can  be  demonstrated.  Indeed,  we  have  the 
authority  of  a  member  of  the  majority  of  the  court,  and  the 
organ  of  the  court's  opinion  in  this  case,  that  even  if  Porto  Rico 
were  domestic  territory,  its  products  could  be  legally  subjected 
to  tariff  duties.  This  principle  is  expressed  by  him  in  Dotones 
V.  BidweU.  The  other  members  of  the  court,  though  agreeing 
with  him  in  the  case  at  bar,  do  not  agree  with  him  in  Dawnea 
V.  Bidv)eU.  They  assert  that  Porto  Rico,  being  a  territory  of 
the  United  States,  tariff  duties  on  its  products  are  inhibited  by 
the  Constitution  of  the  United  States.  Their  judgment  and  his 
only  unite  in  the  case  at  bar,  and,  we  may  assume,  that  the  rea- 
soning of  the  opinion  just  announced  is  the  road  which  has 
brought  them  together,  and,  assuming  further,  that  such  reason- 
ing is  the  best  judicial  support  of  the  conclusion  it  is  presented 
to  establish,  we  address  ourselves  to  the  consideration  of  that 
reasoning. 

(1)  The  statement  of  the  opinion  is  that  whether  the  cargoes 
of  sugar  were  subject  to  duty  depends  solely  upon  the  question 
whether  Porto  !^co  was  a  foreign  country  at  the  time  they 
were  shipped,  and  a  foreign  country  is  defined  to  be,  following 
Chief  Justice  Marshall,  ^^ '  one  exclusively  within  the  sovereignty 
of  a  foreign  nation '  and  without  the  sovereigAty  of  the  United 
States."  This  makes  sovereignty  the  test  and  gives  a  rule  as 
sure  and  exact  in  its  application  as  it  is  clear  and  simple  in  its 
expression.  There  is  no  difficulty  in  applying  it.  Difficulty 
comes  with  attempts  to  limit  it.  The  difference  between  our 
country  and  one  not  ours  would  seem  to  be  of  substance,  not 
needing  words  to  explain  the  difference,  but  defying  words  to 
confound  it,  and  having  the  consequence  of  carrying,  not  only 
one  law,  but  all  laws.  The  court  does  not  go  so  far,  and  why  ? 
Is  there  weakness  in  the  logic  or  do  its  consequences  repel  t 
The  argument  of  the  court  certainly  proceeds  as  if  the  test  is 
universal — ^illustrations  are  used  to  make  it  unmistakable. 

Under  the  effect  of  the  treaty  of  cession  and  our  government 
of  Porto  Rico,  it  is  said,  if  the  question  was  broadly  presented 
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whether  it  was  ^^  a  foreign  oountry  or  domestio  territory/'  there 
would  be  as  little  hesitation  in  answering  the  question  **bs 
there  would  be  in  determining  the  ownership  of  a  house  deeded 
in  fee  simple  to  a  purchaser,  after  he  had  gone  into  possession, 
paid  taxes  and  made  improvements,  without  let  or  hindrance, 
from  his  vendor."  And  we  would  have  as  little  hesitation  in 
applying  all  of  the  consequences  and  concomitants  of  owner- 
ship. Sut  we  do  not  care  to  join  issue  on  an  illustration,  al- 
though it  may  suggest  wrong  principles.  We  submit  that  the 
administration  of  a  government  has  more  complexity — must 
consider  more  things — than  the  management  of  a  piece  of  real 
estate.  But  even  the  conveyance  of  real  estate  may  be  condi- 
tional, all  of  the  incidents  of  ownership  not  immediately  apply- 
ing. However,  we  need  not  dwell  on  insufficient  analogies. 
There  are  better  cues.  The  history  of  our  country  has  exam- 
ples of  the  acquisition  of  foreign  territory — examples  of  what 
relation  such  territory  bears  to  the  United  States — ^authorities, 
executive,  legislative  and  judicial,  as  to  what  was  wise  in  states- 
manship, as  well  as  what  was  legal  and  constitutional,  in  with- 
holding or  extending,  our  laws  to  such  territory ;  and  finding 
these  examples  and  authorities  in  the  way  the  opinion  of  the 
court  attempts  to  answer  or  distinguish  or  overrule  them. 

United  States  v.  Bice,  4  Wheat.  246,  is  reviewed.  In  that 
case,  Castine,  a  port  of  the  United  States,  was  in  temporary 
occupation  by  the  British  during  the  war  of  1812,  and  it  was 
declared  to  be  a  foreign  country  within  the  meaning  of  our 
customs  laws ;  as  much,  the  court  said  by  Mr.  Justice  Story,  as 
if  "  Castine  had  been  a  foreign  territory  ceded  by  treaty  to  the 
United  States,  and  the  goods  had  been  pi*eviously  imported 
there."  In  other  words,  not  a  cession  to  another  country,  but 
the  accidental  occupation  by  the  armed  forces  of  another  coun- 
try made  a  port  in  the  State  of  Maine  foreign  territory.  The 
conclusion  had  the  sanction  of  great  names  and  the  authority 
of  this  court.  Temporary  sovereignty,  not  permanent  domin- 
ion, was  seemingly  made  the  test. 

Flemmg  v.  Page^  9  How.  603,  is  also  reviewed.  The  case  in- 
volved the  legality  of  duties  levied  in  Philadelphia  upon  goods 
imported  from  Tampico.    Tampico  was  a  port  of  Mexico,  tern- 
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porarily  ocoupied  by  the  United  States  foroes — the  ezaot  ooii* 
dition  which,  in  the  Bioe  ease,  made  a  port  in  one  of  the  States 
of  onr  Union  English  territory.  Taifapico  was  nevertheless  held 
to  be  a  foreign  country  within  the  meaning  of  oar  revenue  laws. 
In  other  words,  the  military  occupation  and  the  sovereignty 
whicbattended  it,  which  determined  in  the  Bice  case,  was  rejected 
in  the  Fleming  OBse.  There  is  apparent  antagonism  between  the 
oases,  and  the  court  in  the  case  at  bar  observe  it.  And  strangely 
enough,  that  which  is  ^'  somewhat  of  the  converse "  (to  quote 
the  oourt  in  the  case  at  bar)  of  the  Bice  case  is  held  sufficient 
for  the  judgment  in  the  Fleming  case,  and  other  grounds  of  de- 
cision are  declared  to  be  dicta. 

An  attempt  is  made,  however,  to  reconcile  the  cases,  and  we 
think  they  can  be  reconciled,  but  not  upon  the  grounds  stated 
by  the  court  in  the  opinion  in  the  case  at  bar.  Harmony  can- 
not be  established  between  them  by  that  which  in  the  Fleming 
case  is  the  converse  of  the  Bice  case,  and  by  rejecting  as  dicta 
all  other  grounds  as  unnec-essary  to  the  judgment  in  the  Flem^ 
ing  case.  However,  we.  will  proceed  to  tiie  consideration  of  the 
latter  case. 

Delivering  the  opinion  of  the  court,  Chief  Justice  Taney  sub- 
stantially said  that  the  boundaries  of  our  country  could  not  be 
enlarged  or  diminished  by  the  advance  or  retreat  of  armies,  and 
based  his  opinion  besides  and  the  judgment  of  the  case  on  the 
absence  of  an  act  of  Congress  establishing  a  custom  house  at 
Tampico,  and  authorizing  the  appointment  of  a  collector,  ^^  and, 
consequently,  there  was  no  officer  of  the  United  States  author- 
ized by  law  to  grant  the  clearance  and  authenticate  the  coasting 
manifest  of  the  cargo,  in  the  manner  directed  by  law,  where  the 
voyage  is  from  one  port  of  the  United  States  to  another,"  and 
the  necessity  of  a  legal  permit  and  coasting  manifest  was  ex- 
pressly asserted.    He  further  said : 

^^  This  construction  of  the  revenue  laws  has  been  uniformly 
given  by  the  administrative  department  of  the  government  in 
every  case  that  has  come  before  it.  And  it  has,  indeed,  been 
given  in  cases  where  there  appears  to  have  been  stronger  ground 
for  regarding  the  place  of  shipment .  as  a  domestic  port.  For 
after  Florida  had  been  ceded  to  the  United  States,  and  the  forces 
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of  the  United  States  had  taken  poesession  of  Pensacola,  it  was 
deoided  by  the  Treasnrj  Department  that  goods  imported  from 
Pensacola  before  an  act  of  Oongress  was  passed  erecting  it  into 
a  collection  district,  and  anthorizing  the  appointment  of  a  col- 
lector, were  liable  to  datj.  That  is  that  although  Florida  had, 
by  cession,  actually  become  a  part  of  the  United  States,  and  was 
in  our  possession,  yet,  under  our  revenue  laws,  its  ports  must  be 
regarded  as  foreign  until  they  were  established  as  domestic,  by 
act  of  Congress ;  and  it  appears  that  this  decision  was  sanctioned 
at  the  time  by  the  Attorney  General  of  the  United  States,  the 
law  oflScer  of  the  government  And  although  not  so  directly 
applicable  to  the  case  before  us,  yet  the  decisions  of  the  Treas- 
ury Department  in  relation  to  Amelia  Island,  and  certain  ports 
in  Louisiana,  after  that  province  had  been  ceded  to  the  United 
States,  were  both  made  upon  the  same  grounds.  And  in  the 
latter  case,  after  a  custom  house  had  been  established  by  law  at 
New  Orleans,  the  collector  at  that  place  was  instructed  to  re- 
gard as  foreign  ports  Baton  Rouge  and  other  settlements  stQl 
in  the  possession  of  Spain,  whether  on  the  Mississippi,  Iberville, 
or  the  seacoast.  The  department  in  no  instance  that  we  are 
aware  of  since  the  establishment  of  the  government,  has  ever 
recognized  a  place  in  a  newly  acquired  country  as  a  domestic 
port,  from  which  the  coasting  trade  might  be  carried  on,  unless 
it  had  been  previously  made  so  by  act  of  Congress.'' 

The  opinion  in  the  case  at  bar  disregards  this  reasoning  and 
the  conclusion  from  it,  and  says :  ^^  While  we  see  no  reason  to 
doubt  the  conclusion  of  the  court  (in  Fleming  v.  Page)  that 
the  port  of  Tampico  was  still  a  foreign  port,  it  is  not  perceived 
why  the  fact  that  there  was  no  act  of  Congress  establishing  a 
custom  house  there  and  authorizing  the  appointment  of  a  col- 
lector should  have  prevented  the  collector  appointed  by  the 
military  commiander  from  granting  the  usual  documents  required 
to  be  issued  to  the  vessel  engaged  in  the  coasting  trade."  Such 
power,  it  was  said,  ^'  a  military  commander  may  be  presumed  to 
have,"  but,  "  of  course,  he  would  have  no  power  to  make  a 
domestic  port  of  what  was  in  reality  a  foreign  port."  But  why 
did  it  remain  a  foreign  port  ?  Castine  did  not  remain  adomestic 
port.    We,  however,  need  not  dwell  any  longer  on  this  point 
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for,  under  the  latest  utterances  of  this  oonrt,  the  test  of  dominion 
breaks  down.  Cuba  is  under  the  dominion  of  the  United  States. 
We  held  in  the  Ned^f  Case,  180  U.  S.  ^^09,  that  it  is  a  foreign 
country. 

We  think  that  Fleming  v.  Page  is  disposed  of  too  summarily 
by  the  majority  in  the  case  at  bar,  and  we  have  shown  that  it 
is  not  antagonistic  to  the  OaeHne  case.  Both  cases  recognized 
inevitable  conditions.  At  Oastine  the  instrumentalities  of  the 
custom  laws  had  been  divested ;  at  Tampico  they  had  not  been 
invested,  and  hence  the  language  of  the  court :  ^^  The  depart- 
ment, in  no  instance  that  we  are  aware  of,  since  the  establish- 
ment of  the  government,  has  ever  recognized  a  place  in  a  newly 
acquired  country  as  a  domestic  port,  from  which  the  coasting 
trade  might  be  carried  on,  unless  it  had  been  previously  made 
so  by  act  of  Congress." 

We  submit  that  the  principle  upon  which  Fleining  v.  Page 
was  based  is  still  a  proper  principle  for  judicial  application. 
Does  it  not  make  government  provident,  not  haphazard,  ignor* 
ing  circumstances  and  producing  good  or  ill  accidentally  %  Does 
it  not  leave  to  the  executive  and  the  legislative  departments 
that  which  pertains  to  them  ?  Did  it  not  stand  as  a  guide  to 
the  executive — a  warrant  of  action,  so  far  as  action  might  affect 
private  rights  ?  Indeed,  what  is  of  greater  concem-^so  far  as 
action  might  affect  great  public  interests  %  It  should,  we  sub- 
mit, be  accepted  as  a  precedent.  It  is  wise  in  practice ;  con- 
siderate of  what  government  must  regard,  and  of  the  different 
functions  of  the  executive,  legislative  and  judicial  departments 
and  of  their  independence.  Why  should  it  then  be  discarded 
as  dictum,?  If  constancy  of  judicial  decision  is  necessary  to 
r^nlate  the  relations  and  property  rights  of  individuals,  is  not 
constancy  of  decision  the  more  necessary  when  it  may  influence 
or  has  influenced  the  action  of  a  nation  %  If  the  other  depart- 
ments of  the  government  must  look  to  the  judicial  for  light, 
that  light  should  bum  steadily.  It  should  not,  like  the  exhala- 
tions of  a  marsh,  shine  to  mislead. 

The  case  of  Oroes  v.  Hwrrieon,  16  How.  164,  is  relied  on  es- 
pecially. The  curiosity  of  that  case  is  that  all  parties  cite  it, 
and  this  court  even  finds  it  as  convenient  and  as  variously  adapt- 
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ive.  It  therefore  challenges  the  applioation  of  the  wise  maxim 
expressed  by  Chief  Justice  Marshall,  "  that  general  expressions 
in  every  opinion  are  to  be  taken  in  connection  with  the  case  in 
which  those  expressions  are  used."  And  certainly  to  ascertain 
the  meaning  of  the  court  we  must  see  what  was  before  the  court, 
and  interpret  its  opinion  by  that,  and,  if  there  is  confusion  in 
its  language,  it  may  resolve  itself  into  satisfactory  meaning. 

It  is  cited  to  sustain  the  proposition  that  immediately  upon 
the  cession  of  territory  it  becomes  a  part  of  the  United  States, 
'^  instantly  bound  and  privileged  by  the  laws  which  Congress 
has  passed  to  raise  a  revenue  from  duties  on  imports  and  ton- 
nage." This  is  the  strongest  expression  of  the  case.  It  is  at- 
tempted to  be  made  its  controlling  one — the  point  decided.  It 
was  neither  the  point  decided  nor  was  it  the  controlling  expres- 
sion. It  was  immediately  accompanied  by  the  qualification 
'^  as  there  is  nothing  differently  stipulated  in  the  treaty  in  re- 
spect to  commerce."  The  effect  of  the  qualification  the  opinion 
in  the  present  case  does  not  explicitly  notice,  and  we  shall  at- 
tempt to  show  with  what  meaning  the  expression  was  used,  and 
what  was  decided. 

The  case  involved  the  legality  of  duties  on  imports  into  Cali- 
fornia between  the  8d  of  February,  1848,  and  the  13th  of  No- 
vember, 1849.  The  time  was  divided  by  the  plaintiffs  in  the 
case  ^4nto  two  portions,"  the  court  said,  '^to  each  of  which 
they  supposed  that  different  rules  of  law  attached ; "  and  further, 
that  *'  the  claifti  covered  various  amounts  of  money  which  were 
paid  at  intervals  between  the  3d  of  February,  1848,  and  the 
13th  of  November,  1849."  The  first  of  those  dates  wkB  that  of 
the  treaty  of  peace  between  the  United  States  and  Mexico,  and 
the  latter  when  Mr.  Collier,  a  person  who  had  been  regularly 
appointed  collector  at  that  port,  entered  upon  the  performance 
of  the  duties  of  his  office.  ^*  During  the  whole  of  this  period  it 
was  aUeged  by  the  plaintiffs  that  there  existed  no  legal  authority 
to  receive  or  collect  any  duty  whatever  accruing  upon  goods  im- 
ported from  foreign  countries." 

Meeting  the  contention  and  replying  to  it  fully,  the  court  held 
that  the  duties  were  legally  levied  and  collected  during  the  whole 
of  the  period — ^from  the  3d  of  February,  1848,  until  some  time 
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in  the  following  fall  under  the  war  tari£f  instituted  by  Governor 
Mason ;  after  that  under  the  Walker  tariff. .  In  other  words, 
before  and  after  cession,  under  the  war  tariff.  Speaking  of 
that  tariff,  the  court  said :  '^  They  (duties)  were  paid  until  some 
time  in  the  fall  of  1848,  at  the  rate  of  the  war  tariff,  which  had 
been  established  early  in  the  year  before,  by  the  direction  of  the 
Pi-esident  of  the  United  States."  And  speaking  of  the  action 
of  Governor  Mason,  and  the  law  which  sanctioned  it,  it  was 
farther  said : 

^^  He  may  not  have  comprehended  fully  the  principle  appli- 
cable to  what  he  might  rightly  do  in  such  a  case,  but  he  felt 
rightly,  and  acted  accordingly.  He  determined,  in  the  ab- 
sence of  all  instruction,  to  maintain  the  existing  government. 
The  territory  had  been  ceded  as  a  conquest,  and  was  to  be  pre- 
served and  governed  as  such  until  the  sovereignty  to  which  it 
had  passed  had  legislated  for  it.  That  sovereignty  was  the 
United  States,  under  the  Constitution,  by  which  power  had 
been  given  to  Congress  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  territory  or  other  prop- 
erty belonging  to  the  United  States,  with  the  power  also  to 
adniit  new  States  into  this  Union,  with  only  such  limitations 
as  are  expressed  in  the  section  in  which  this  power  is  given. 
The  government,  of  which  Colonel  Mason  was  the  executive, 
had  its  origin  in  the  lawful  exercise  of  a  belligerent  right  over 
a  conquered  territory.  It  had  been  instituted  during  the  war 
by  the  command  of  the  President  of  the  United  States.  It 
was  the  government  when  the  territory  was  ceded  as  a  con- 
quest, and  it  did  not  cease,  as  a  matter  of  course,  or  as  a  nec- 
essary consequence  of  the  restoration  of  peace.  The  President 
might  have  dissolved  it  by  withdrawing  the  army  and  navy  of- 
ficers who  administered  it,  but  he  did  not  do  so.  Congress  could 
have  put  an  end  to  it,  but  that  was  not  done.  The  right  infer- 
ence from  the  inaction  of  both,  is  that  it  was  meant  to  be  con- 
tinued until  it  had  been  legislatively  changed.  No  presumption 
of  a  contrary  intention  can  be  made.  Whatever  may  have  been 
the  causes  of  delay,  it  must  be  presumed  that  the  delay  was  con- 
siBtent  with  the  true  policy  of  the  government.  And  the  more 
80,  as  it  was  continued  until  the  people  of  the  territory  met  in 
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convention  to  form  a  state  government,  which  was  subaequently 
recognized  by  Congress  under  i  ds  power  to  admit  new  States  into 
the  Union." 

And  farther  replying  to  the  contention  that  there  wak  neither 
treaty  nor  law  permitting  the  collection  of  duties,  ^'  it  having 
been  shown  that  the  ratification  of  the  treaty  made  California 
a  part  of  the  United  States,  and  that  as  soon  as  it  became  so 
the  territory  became  subject  to  the  acts  which  were  in  force 
to  regulate  foreign  commerce  with  the  United  States,  sitet 
those  had  ceased  which  had  been  instituted  for  its  regulation 
as  a  belligerent  right." 

An  important  inquiry  is,  when  did  the  laws  cease  '^  which 
had  been  instituted  for  the  regulation  of  the  territory  as  a  bel- 
ligerent right,"  and  how  did  they  cease  ?  The  answer  is  in- 
stant— ^they  ceased  when  the  President  withdrew  them  and 
because  he  withdrew  them.  The  laws  of  Congress  did  not  in- 
stantly apply  upon  the  cession.  There  was  an  interval  of  time, 
during  which  they  did  not  apply,  and  if  there  can  be  such  in- 
terval, who  is  to  judge  of  what  duration  it  shall  be  ?  Who  can 
but  the  political  department  of  the  government,  and  how  im- 
practicable any  other  ruling  would  be.  It  is  not  for  the  judiciary 
to  question  it.  It  involves  circumstances  which  the  judiciary 
can  take  no  account  of  or  estimate.  It  is  essentially  a  political 
function. 

We  have  quoted  largely  from  CroM  v.  Harrison  because  it 
is  made  the  pivot  of  the  opinion  of  the  court  in  the  present  case, 
and  we  will  recur  to  it  again.  But  it  should  be  said  now  that 
some  of  the  expressions  may  be  accounted  for  and  understood 
by  the  state  of  precedent  opinion. 

It  is  a  matter  of  some  surprise  that  the  only  explicit  pro- 
vision of  the  Constitution  of  the  United  States  in  re^urd  to  the 
territory  not  embraced  within  the  jurisdiction  of  a  State  is  ex- 
pressed in  the  following  provision :  '^  The  Congress  shall  have 
power  to  dispose  of  and  make  all  needful  rules  and  regulations 
respecting  the  territory  or  other  property  of  the  United  States." 
What  was  meant  by  it,  what  its  relation  was  to  other  provi- 
sions of  the  Constitution,  was  the  subject  of  discussion.  Gou- 
veneur  Morris,  who  wrote  the  provision,  subsequently  declared 
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that  it  was  intended  to  confer  power  to  govern  acquisitions  of 
territory  as  "  provinces  and  allow  them  no  voice  in  our  coun- 
cils." He  admitted,  however,  that  it  was  not  expressed  more 
pointedly  in  order  to  avert  opposition.  In  his  mind  it  certainly 
contemplated  the  government  of  after-acquired*  territory.  In 
Scott  V.  Sa/ndfard^  19  How.  393,  however,  the  provision  was  de- 
clared to  be  confined,  and  was  intended  to  be  confined,  to  the 
territory  which  at  that  time  belonged  to  the  United  States. 
^'  It  was  a  special  provision  for  a  known  and  particular  territory, 
and  to  meet  a  present  emergency,  and  nothing  more.'^  This 
conclusion  was  claimed  to  be  established  by  the  history  of  the 
times,  '^as  well  as  the  careful  terms  in  which  the  article  is 
framed."  We  will  not  stop  to  reconcile  this  conflict  between 
him  who  wrote  the  provision  and  the  court  who  interpreted  it. 
The  conflict  was  but  an  incident  in  the  evolution  of  opinion. 
And  there  were  other  conflicts,  or  rather  diversities  of  view, 
caused  or  encouraged  by  the  silence  of  the  Constitution.  That 
instrument  contained  no  provision  for  acquiring  new  territory. 
The  power  was  derived  from  the  powers  of  making  war  and  of 
making  peace,  and  might  be  accomplished  by  conquest  or  by 
treaty.  There  was  a  question,  however,  of  the  effect  of  an  ac- 
quisition. It  is  certain  that  Mr.  Jefferson  doubted  the  power 
of  incorporating  new  territory  into  the  Union  without  an  amend- 
ment to  the  Constitution,  and  the  debates  in  Congress  exhibit 
the  diverse  views  held  by  public  men  on  the  relation  which 
such  territory  would  bear  to  the  United  States,  the  application 
of  the  laws  to  and  the  power  of  Congress  over  the  acquired 
territory  under  the  Constitution.  We  shall  not  stop  to  quote 
the  debates.  That  will  be  done  in  a  subsequent  case,  and  the 
conclusion  which  they  demonstrate  expressed.  It  is  only  nee* 
essary  for  us  to  observe  that  distinctions  always  existed  between 
territory  which  might  be  acquired  (whether  by  purchase  or  by 
conquest)  and  that  which  was  within  the  acknowledged  limits 
of  the  United  States,  and  also  that  which  might  be  acquired  by 
the  establishment  of  a  disputed  line.  These  distinctions  were 
conspicuous  in  the  opinion  of  Mr.  Justice  Johnson,  at  circuit, 
in  the  case  of  American  Insurance  Compamy  v.  Canter^  1  Pet. 
511.    In  that  case  the  relation  of  Florida  to  the  United  States 
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was  necessary  to  be  considered,  and  of  that  relation  the  learned 
Justioe  said : 

^^  It  is  obvious  that  there  is  a  material  distinction  between  the 
territory  now  under  consideration  and  that  which  is  acquired 
from  the  aborigines,  (whether  by  purchase  or  conquest,)  within 
the  acknowledged  limits  of  the  United  States,  as  also  that  which 
is  acquired  by  the  establishment  of  a  disputed  line.  As  to  both 
these,  there  can  be  no  question  that  the  sovereignty  of  the  State 
or  territory  within  which  it  lies,  and  of  the  United  States,  imme- 
diately attach,  producing  a  complete  subjection  to  all  the  laws 
and  institutions  of  the  two  governments,  local  and  general,  un- 
less modified  by  treaty.  The  question  now  to  be  considered 
relates  to  territories  previously  subject  to  the  acknowledged 
jurisdiction  of  another  sovereign ;  such  as  was  Florida  to  the 
crown  of  Spain.  And  on  thU  subject  we  home  the  mo9t  esspUcii 
proof  tliot  the  tmderstandtng  of  our  public  functionaries  is,  that 
the  government  and  laws  of  the  United  States  do  not  extend  to 
such  territory  by  the  mere  act  of  cessionJ*^    The  italics  are  ours. 

All  the  history  and  utterances  of  the  past  declare  the  same 
way. 

And  how  important  those  utterances  and  decisive  of  the 
present  controversy !  They  were  not  the  utterances  of  inatten- 
tion and  ignorance,  and  therefore  to  be  discarded.  They  were 
the  utterances  of  men  whose  actions  illustrated  them.  They 
were  the  utterances  of  men  (to  borrow  the  thought  of  Benton) 
whose  sacrifices  made  the  Constitution  possible,  whose  genius 
conceived  and  wrote  it.  Shall  it  be  said  that  the  farther  time 
separates  us  from  them  the  better  we  understand  them — ^better 
than  they  understood  themselves  ? 

American  Insura/nce  Co,  v.  Canter  came  to  this  court  and 
was  argued  by  Mr.  Webster.  We*  may  quote  what  he  said. 
His  views  were  more  than  those  of  an  advocate.  He  expressed 
them  elsewhere  when  a  different,  if  not  higher,  duty  demanded 
reflection,  consideration  and  sincerity.  "  What  is  Florida  % "  he 
asked.  "  It  is  no  part  of  the  United  States.  How  can  it  bet 
How  is  it  represented  ?  Do  the  laws  of  the  United  States  reach 
Florida  ?  Not  unless  by  particular  provision."  And,  respond- 
^ig  to  the  argument,  the  court  decided  tJirough  Chief  Justioe 
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Marshall  that  the  judicial  power  of  the  United  States,  as  de- 
clared by  the  Oonstitution,  did  not  extend  to  Florida,  and  the 
title  to  one  hundred  and  fifty-six  bales  of  cottcm  was  held  to 
pass  by  a  sale  under  the  order  of  a  court,  which  conpdsted  of  a 
notary  and  five  jurors,  established  by  an  act  of  the  governor 
and  council  of  Florida. 

From  the  light  of  previous  opinions  the  language  of  Mr.  Jus- 
tice Wayne,  in  Oro$s  v.  Sarrisonj  receives  explanation.  The 
treaty  with  Mexico,  following  the  war,  defined  the  ^^  boundaries 
of  the  United  States,"  and  made  the  rechiimed  territory,  which 
included  California,  a  part  of  the  United  States.  In  other 
words,  the  acquisition  (if  it  can  be  called  such)  of  Oalifomia 
was  in  recognition  of  boundaries,  and  hence  the  learned  justice 
called  it  a  part;  of  the  United  States.  But  not  uniformly.  Mark 
this  sentence :  '^  Bat  after  the  ratification  of  the  treaty,  Califor- 
nia became  a  part  of  the  United  States  or  a  ceded  conquered 
territory."  That  his  language  marked  a  distinction  there  can 
be  no  doubt,  but  it  was  of  no  consequence  to  observe.  The 
principle  enforced  did  not  need  it.  In  either  case  the  action  of 
the  president  was  the  potent  thing. 

2.  The  line  of  judicial  precedents  relied  upon  in  the  opinion 
of  the  court  in  the  case  at  bar  ends  with  Crow  v.  Sarri^anj  and 
the  practice  and  rulings  of  the  executive  departments  of  the 
government  are  considered.  They  are  said  .to  be  in  accordance 
with  the  ruling  ascribed  to  Oraas  v.  Harrison^  with  but  a  single 
exception.  If  there  is  one  legal  exception  the  rule  is  gone.  It 
is  not  a  case  where  an  exception  can  prove  the  rule ;  it  is  one 
where  the  exception  destroys  the  rule.  The  exception  was  Lou- 
isiana. Between  December  20, 1803,  when  possession  was  de- 
livered to  the  United  States,  and  March  26, 1804,  when  the  act 
of  February  24  became  effective,  Louisiana  was  treated  as  a 
foreign  country  under  the  customs  laws ;  but  this  the  court  in 
the  opinion  just  announced  says  "  it  is  manifestly  inconsistent 
with  the  position  subsequently  taken  by  this  court  in  CroM  v. 
Harrison^  wherein  it  is  said  of  the  action  of  Mr.  Harrison  in 
California :  *  That  war  tariff,  however,  was  abandoned  as  soon  as 
the  military  governor  had  received  from  Washingtcn  informa- 
tion of  the  exchange  and  ratification  of  the  treaty  with  Mexico, 


213  OCTOBER  TERM,  1900. 

JimnoBS  MoEbnka,  Shibas  and  Whttb,  diMenttng. 

and  duties  were  afterwards  levied  in  conformity  with  snch  as 
Congress  had  imposed  upon  foreign  merchandise  imported  into 
the  other  ports  of  the  United  States,  Upper  California  having 
been  ceded  by  the  treaty  to  the  United  States.  This  last  was 
done  with  the  assent  of  the  executive  of  the  United  States  or 
without  any  interference  to  prevent  it.  Indeed,  from  the  letter 
from  the  then  Secretary  of  the  Treasury,  we  cannot  doubt  that 
the  action  of  the  military  governor  of  California  was  recog- 
nized as  allowable  and  lawful  by  Mr.  Polk  and  his  cabinet.' 
After  saying  that,  and  this  action  having  been  recognized  by 
the  President,  Mr.'  Justice  Wayne  adds :  ^  We  think  it  was  right- 
ful and  correct  recognition  under  all  circumstances^  and  when 
we  say  rightful  we  mean  that  it  was  constitutional,  although 
Congress  had  not  passed  an  act  to  extend  the  collection  of  ton- 
nage and  import  duties  to  the  ports  of  California. ' " 

If  the  laws  of  Congress  instantly  applied,  why  was  the  rec- 
ognition of  the  President  necessary  ?  They  could  gain  no  legal 
efficacy  from  such  recognition  which  they  did  not  have  without 
it,  under  the  supposition  that  they  applied  on  cession  by  their 
own  force.  Surely  so  obvious  a  consequence  would  have  oc- 
curred to  the  court  in  Oro9%  v.  Harrison,^  and  we  cannot  believe 
that  the  court  used  its  language  carelessly  or  uselessly.  If  the 
assent  and  recognition  of  the  President  were  not -necessary,  why 
dwell  upon  them  ?  Why  so  confuse  the  statement  of  a  simple 
principle — simple  in  application  and  expression — and  cast  doubt 
upon  it  by  unnecessary  qualifications  ?  The  case,  therefore,  is 
not  inconsistent  with  the  ruling  in  regard  to  Louisiana.  For  a 
period  of  time,  after  the  cession  of  Louisiana,  President  Jeffer- 
son treated  it  as  foreign  territory  under  the  custom  laws,  and 
duties  were  levied  upon  its  products,  and  no  one  disputed  the 
legality  of  it.  If  the  instance  was  not  the  same  as  in  Oroas  v. 
Harrison^  the  principle  was  the  same.  There  was  not  an  im- 
mediate change  upon  the  cession  of  either  California  or  Louisi- 
ana. In  California,  duties  were  levied  for  a  time  under  the  war 
tariff,  and  afterwards  under  the  act  of  Congress ;  and  of  the  latter 
it  was  said :  '^  This  last  was  done  either  with  the  assent  of  the 
executive  of  the  United  States,  or  without  any  interference  to 
prevent  it."    And  tiiis,  it  was  further  said,  was ''recognized  as 
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allowable  and  lawful  by  Mr.  Polk  and  his  cabinet.''  We  are 
disposed  to  ask  again,  was  the  language  inadvertent  ?  Did  not 
the  court  use  it  with  full  consdousness  of  its  meaning  and  its 
necessity?  Was  the  court  in  confusion  as  to  the  principles 
which  applied  and  jumbled  them  together  without  seeing  or 
making  a  distinction  between  the  force  of  the  act  of  Congress 
of  itself  and  the  action  of  the  President  in  giving  it  efficacy^ 
the  necessity  of  its  being  recognized  as  ^^  allowable  and  lawful 
by  Mr.  Polk  and  his  cabinet  ? "  Surely  not.  Eights  were  in- 
volved  which  depended  upon  the  legality  of  the  war  tariff  both 
before  and  after  cession,  and  that  legality  was  intended  to  be 
and  was  passed  upon  and  sustained.  An  automatic  effect  was 
not  given  to  the  act  of  Congress  as  it  is  given  in  the  case  at  bar. 
The  act  was  applied  by  the  President — ^not  in  simple  execation 
of  it,  but  as  giving  it  legal  effect.  And  it  was  this  that  the 
court  said  *^  was  a  rightful  and  correct  recognition  under  all  the 
drcumstances."  ^^Bightful,"  because  ^'it  was  constitutional, 
although  Congress  had  not  passed  an  act  to  extend  the  collec- 
tion of  tonnage  and  import  duties  to  the  ports  of  California." 
In  other  words,  an  act  of  Congress  was  not  necessary  to  extend 
the  collection  of  duties ;  the  power  of  the  President  was  suffi- 
cient, and  of  that  power  the  court  left.no  doubt.  Speaking  of 
the  duties  which  were  collected  under  the  war  tariff  after  the 
cession,  it  was  observed, "  but  after  the  ratification  of  the  treaty, 
California  became  a  part  of  the  United  States,  or  a  ceded,  con- 
quered territory.  Our  inquiry  here  is  to  be,  whether  or  not 
the  cession  gave  any  right  to  the  plaintiffs  to  have  the  duties 
restored  to  them,  which  they  may  have  paid  between  the  rati- 
fication, and  exchange  of  the  treaty  and  the  notification  of  that 
fact  by  our  government  to  the  military  governor  of  California 
It  was  not  received  by  him  until  two  months  after  the  ratifica- 
tion, and  not  then  with  any  instructions  or  even  remote  intima- 
tion from  the  President  that  the  civil  and  military  government 
which  had  been  instituted  during  the  war  was  discontinued. 
Up  to  that  time,  whether  such  an  intimation  had  or  had  not 
been  given,  duties  had  been  collected  under  the  war  tariff, 
strictly  in  conformity  with  the  instructions  which  had  been 
received  from  Washington." 
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Oominent  wonld  seem  to  be  nnneoessary  to  make  this  passage 
clear.  If  the  aot  of  Congress  applied  by  cession,  it  applied  im- 
mediately. It  coold  not  be  delayed  by  taking  time  for  notice. 
Besides,  it  would  by  its  own  force  displace  all  other  provisions, 
and  would  not  need  for  operation  upon  rights  or  the  creation 
of  rights,  that  the  President  give  instructions  or  intimations, 
near  or  remote,  '^  that  the  civil  and  military  government,  which 
had  been  instituted  daring  the  war,  was  discontinued."  But 
we  need  not  comment  further.  We  may  use  the  language  of 
the  court  in  summarizing  its  conclusion : 

^  Our  conclusion  from  what  has  been  said  is  that  the  civil 
government  of  California,  organized  as  it  was  from  a  right  of 
conquest,  did  not  cease  or  become  defunct  in  consequence  of 
the  signature  of  the  treaty  or  from  its  ratification.  We  think 
it  was  continued  over  a  ceded  conquest,  without  any  violation 
of  thei  Constitution  or  laws  of  the  United  States,  and  that  until 
Congress  legislated  for  it  the  duties  upon  foreign  goods  im- 
ported into  San  Francisco  were  legally  demanded  and  lawfully 
received  by  Mr.  Harrison,  the  collector  of  the  port,  who  re- 
ceived his  appointment,  according  to  instructions  from  Wash- 
ington, from  Governor  Mason." 

This  explicit  statement,  as  well  as  the  analysis  and  review 
which  have  first  been  made,  leaves  no  ground  to  sustain  the 
conclusion  that  Cross  v.  Harrison  held  that  the  tariff  laws  of  the 
United  States  were  immediately  operative  in  California  without 
regard  to  the  exercise  of  the  President's  discretion  putting  them 
in  force.  But  purely  for  argument  sake  we  may  concede  the 
contrary.  The  decision  must  have  been,  in  any  conception, 
based  on  the  provisions  of  the  treaty  with  Mexico.  The  court 
said  so.  But  the  treaty  with  Spain,  instead  of  providing  for 
incorporating  the  ceded  territory  into  the  United  States,  as  did 
the  treaty  with  Mexico,  expressly  declares  that  the  sialttts  of 
the  ceded  territory  is  to  be  determined  by  Congress.  This  dif- 
ference in  the  treaties  removes  Cross  v.  Hiarrison  as  a  factor  in 
the  judgment  of  the  case  at  bar,  supposing  its  interpretation, 
in  the  opinion  we  are  reviewing,  be  correct. . 

3.  The  opinion  of  the  court  says:  ^'  On  March  1, 1845,  Con- 
gress adopted  a  joint  resolution  consenting  to  the  annexatioii 
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of  Texas  upon  certain  oonditaons,  6  Stat.  797,  bat  it  was  not 
antQ  December  25,  1845,  that  it  was  formally  admitted  as  a 
State.  9  Stat.  108.  In  this  interval,  and  on  July  29, 1845,  the 
Secretary  of  the  Treasury  issued  a  circular  letter  directing  the 
collectors  to  collect  duties  upon  all  imports  from  Texas  into 
the  United  States  until  Congress  had  further  acted.  Of  course, 
there  could  be  no  question  that  Texas  remained  a  foreign  state 
until  December  25,  when  she  was  formally  admitted.  The 
circular,  therefore,  is  of  no  pertinence  to  the  question  here  in- 
volved.'*  We  think  otherwise.  Even  after  her  admission  as  a 
State  it  was  deemed  necessary  to  extend  the  laws  of  the  United 
States  to  her.  9  Stat.  1.  She  was  an  example,  as  Florida  was, 
as  to  what  Congress  believed  to  be  necessary,  and  Oregon  and 
Alaska  are  like,  examples.  The  simple  rule  of  the  automatic 
action  of  the  custom  and  revenue  laws  seemingly  did  not  occur 
to  anybody ;  not  even  as  to  incorporated  territory  nor  to  a  new 
State  formed  from  foreign  territory.  Nor,  as  we  have  seen, 
did  such  theory  seem  to  be  sustainable  when  Chief  Justice 
Taney  announced  in  Fleming  v.  Page  a  contrary  conclusion. 

4.  But  independent  of  precedent  the  court  says  it  is  ^^  irre- 
sistibly impelled  to  the  same  conclusion."  The  argument  is 
mainly  ba»dd  upon  the  treaty-making  power  invested  in  the 
President  and  Senate.  A  treaty  made  by  that  power  is  said  to 
be  the  supreme  la  w  of  the  land — as  efficacious  as  an  act  of  Con- 
gress ;  and  if  subsequent  to  and  inconsistent  with  an  act  of  Con- 
gress, repeals  it.  This  must  be  granted,  and  also  that  ^'  one  of 
the  ordinary  incidents  of  a  treaty  is  the  cession  of  territory," 
and  that  "  the  territory  thus  acquired  is  acquired  as  absolutely 
as  if  the  annexation  were  made,  as  in  the  case  of  Texas  and 
Hawaii,  by  an  act  of  Congress."  But  to  tell  us  of  the  sources 
of  the  treaty-making  power  and  to  define  the  extent  of  that 
power  helps  us  very  little  to  the  solution  of  the  present  problem. 

l^he  question  occurs.  What  has  the  treaty-making  power  done  % 
Is  the  treaty  with  Spain  inconsistent  with  the  Dingley  act,  and 
was  it  intended  to  work  the  repeal  of  that  act  ?  That  act  when 
passed  was  undoubtedly  intended  to  apply  to  products  from 
Porto  Bico,  and,  we  suppose,  it  will  not  be  contended  in  deter- 
mining whether  th^  treaty  has  rendered  the  act  inoperative,  the 
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terms  of  the  treaty  are  not  to  be  looked  at  ?  Assaredly  the 
treaty  cannot  have  an  aatomatic  force  contrary  to  its  terms. 
That  is,  it  cannot  be  contended,  that  the  aatomatic  force  of  the 
treaty  is  greater  than  the  force  of  the  treaty  itself. 

This  court  said,  speaking  by  Mr.  Justice  Brown,  in  Hddm  v. 
Hardy,  169  U.  S.  366 : 

"  In  the  future  growth  of  the  nation,  as  heretofore,  it  is  not 
impossible  that  Congress  may  see  lit  to  annex  territories  whose 
jurisprudence  is  that  of  the  civil  law.  One  of  the  considerations 
moving  to  such  annexation  might  be  the  very  fact  that  the  ter- 
ritory so  annexed  should  enter  the  Union  with  its  traditions, 
laws  and  systems  of  administration  unchanged.  It  would  be  a 
narrow  construction  of  the  Constitution  to  require  them  to 
abandon  these,  or  to  substitute  for  a  system,  which  represents 
the  growth  of  generations  of  inhabitants,  a  jurisprudence  with 
which  they  had  had  no  previous  acquaintance  or  sympathy." 

The  statement  being  accepted,  may  not  a  fiscal  system  be  as 
important  as  other  matters  of  administration?  May  not  a 
change  of  taxation,  new  burdens  of  taxation  suddenly  imposed, 
be  worthy  of  consideration  ? 

The  opinion  of  the  case  at  bar  has  not  discussed  the  treaty. 
It  takes  it  for  granted  that  the  cession  of  Porto  Bico  was  abso- 
lute, and  the  conclusion  that  it  is  not  a  foreign  country,  within 
the  meaning  of  the  revenue  laws,  is  deduced  from  that.  But 
necessarily  that  depends  upon  the  treaty,  and  interpretation  is 
called  for.  The  power  of  Congress  over  ceded  territory  is  as- 
serted in  the  opinion  in  somewhat  absolute  terms — ^it "  involves 
the  right  to  govern  and  dispose  of  it."  This  being  so,  it  would 
seem  to  be  certain  that  the  treaty-making  power  would  not  fore- 
stall Congress  or  accept  with  the  cession  of  territory  the  destruc- 
tion of  the  fiscal  and  industrial  policies  of  the  country.  We 
should  hesitate  to  so  pronounce  for  reasons  which  must  occur 
to  every  one,  except  upon  the  compulsion  of  the  clearest  expres- 
sion. 

The  opinion  of  the  court  further  says  ^^  territory  thus  acquired 
(by  treaty)  can  remain  a  foreign  country  under  the  tariff  laws 
only  on  one  of"  two  theories :  either  that  the  word  'foreign '  ap- 
plies to  such  countries  as  were  foreign  at  the  time  the  statute 
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was  enacted,  notwithstandlDg  any  change  in  their  condition,  or 
that  they  remain  foreign  under  tiie  tariff  laws  antil  Congress 
has  formally  embraced  them  within  the  castoms  union  of  the 
States."  Both  theories  are  rejected  as  untenable.  The  first  be- 
cause, ^^  while  a  statute  is  presumed  to  speak  from  the  time  of 
its  enactment,  it  embraces  all  such  persons  or  things  as  subse- 
quently fall  within  its  scope."  But  what  constitutes  the  scope 
of  a  statute — its  letter  inevitably,  or  may  its  spirit  be  regarded 
as  interpreting  and  applying  its  letter  ?  In  other  words,  shall 
the  purpose  of  its  enactment  be  executed  or  defeated !  There 
can  be  but  one  answer  to  these  questions,  nor  can  confidence  in 
the  answer  be  lessened  by  the  analogies  used  by  the  court. 

The  law  against  seUing  liquors  to  minors,  it  is  said,  contem- 
plates all  minors — those  existing  and  those  which  may  come 
into  being  afterwards.  Very  true,  but  the  purpose  of  the  law 
is  that.  The  same  with  territories  (to  use  another  illustration 
of  the  opinion)  being  bound  as  States  when  they  come  into  the 
Union.  But  these  illustrations  assume  that  the  territory  referred 
to  was  incorporated  by  the  treaty  into  the  United  Stiites,  an 
ever-recurring  and  misleading  fallacy,  in  our  judgment. 

Let  us,  however,  look  at  the  argument  under  the  wrong  as- 
sumption of  incorporation.  The  provisions  of  the  Constitution 
for  the  admission  of  new  States  contemplate  the  consequences 
of  statehood — contemplate  territories  ceasing  to  be  bound  as  such 
and  becoming  bound  as  States.  In  other  words,  those  provisions 
regard  the  future,  and  have  their  purpose  fulfilled,  not  defeated, 
by  territories  becom ing  States.  But  a  tariff  law  does  not  contem- 
plate additions  to  or  subtractions  from  itself.  It  may  be  said  to 
be  occasional. .  It  regards  certain  conditions,  and  may  be  depend- 
ent upon  them,  whether  it  be  enacted  for  revenue  only  or  for 
protection  and  revenue.  Its  entire  plan  may  be  impaired  or  he 
destroyed  by  change  in  any  part.  The  revenues  of  the  govern- 
ment may  be  lessened,  even  taken  away  by  change ;  the  indus- 
trial policy  of  the  country  may  be  destroyed  by  change.  We 
are  repelled  by  the  argument  which  leads  to  such  consequences, 
whether  regarding  our  own  pountry  or  the  foreign  country  made 
"  domestic."  If  "  domestic  "  as  to  what  comes  from  it,  it  is 
"  domestic  "  as  to  what  goes  to  it,  and  its  custom  laws  as  well 
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as  our  oustom  laws  may  be  cast  into  oonfusion,  and  its  bnamesi 
and  affairs  deranged  before  there  is  possibility  of  action. 

As  we  have  already  said,  to  set  the  word  foreign  in  antithesis 
to  the  word  domestic  proves  nothing.  Their  opposition  does 
not  express  the  controversy.  The  controversy  is  narrower.  It 
is  whether  a  particnlar  tariff  law  applies.  That,  indeed,  may 
be  the  consequence  of  the  principle  that  all  laws  apply.  Or 
that  customs  laws  apply  by  reason  of  the  provision  of  the  Oon- 
stitution  which  requires  duties,  imposts  and  excises  to  be  uni- 
form throughout  the  United  States,  and  the  treaty-making 
power  cannot  prevent  the  application  of  that  provision.  That 
principle  is  asserted  by  counsel  and  is  very  simple,  but  applied, 
as  counsel  apply  it,  is  fraught  with  grave  consequences.  It 
takes  this  great  country  out  of  the  world  and  shuts  it  up  within 
itself.  It  binds  and  cripples  the  power  to  make  war  and  peace. 
It  may  take  away  the  fruits  of  victory,  and,  if  we  may  contem- 
plate the  possibility  of  disaster,  it  may  take  away  the  means  of 
mitigating  that  All  those  great  and  necessary  powers,  are,  as 
a  consequence  of  the  argument,  limited  by  the  necessity  to  make 
some  impost  or  excise  "  uniform  throughout  the  United  States." 

The  treaty-making  power  is  as  much  a  constitutional  power 
as  the  legislative  or  judicial  powers.  It  is  a  supreme  attribute 
of  sovereignty,  but  often  less  determined  in  its  exercise  than 
others — ^more  dependent  on  contingency,  and  may  be  less  op- 
tional. It  may  precede  war  or  follow  war — command  or  be 
commanded  by  war.  The  kind  or  direction  of  its  exercise  can- 
not always  be  predicted  or  marked.  There  can  be  no  verbal 
limitations  upon  it,  and,  wisely,  none  were  attempted.  What- 
ever restraints  should  be  put  upon  it  might  have  to  yield  io  the 
greater  restraints  of  life  or  death — not  only  material  prosperity, 
but  national  existence.  These,  of  course,  are  extreme  contin- 
gencies, but  they  are  not  impossible,  and  are  necessary  to  be  re- 
garded when  limitations  are  urged  which  take  no  account  of 
them.  We  do  not  mean  to  say  that  there  are  no  limitations. 
They  are  certainly  not  those  which  counsel  urge.  Besides,  the 
contention  of  counsel  is  answered  by  the  Canter  case.  The  dif- 
ference between  military  occupation  of  a  territory  and  its  ces- 
sion at  the  treaty  of  peace  was  noted.    '^  If  ceded  by  the  treaty," 
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the  court  said,  ^  the  acquisition  is  confirmed,  and  the  ceded  ter- 
ritory becomes  a  part  of  the  nation  to  which  it  is  annexed,  eithw 
on  the  terms  stipulated  in  the  treaty  of  cession  or  such  as  its 
new  master  may  impose."  What  is  the  significance  of  this  t 
It  would  seem  like  useless  language ;  its  purpose  often  defeated 
if  the- Constitution  and  laws  of  the  conqueror,  and,  to  drop  from 
the  abstract  and  supposing  this  country  the  conqueror,  if  our 
Constitution  and  laws  immediately  apply  on  cession  of  territory. 
The  terms  which  may  be  granted  or  received  would  be,  to  a 
certain  and  important  extent,  predetermined.  Neither  we  nor 
the  conquered  nation  would  have  any  choice  in  the  new  situa- 
tion—could make  no  accommodation  to  exigency,  would  stand 
bound  in  a  helpless  fatality.  Whatever  might  be  the  interests^ 
temporary  or  permanent,  whatever  might  be  the  condition  or 
fitness  of  the  ceded  territory,  the  e£fect  on  it  or  on  us,  the  ter- 
ritory would  become  a  part  of  the  United  States  with  all  that 
implies.  It  is  only  true  to  say  that  counsel  shrink  somewhat 
from  the  consequences  of  their  contention,  or  if  ^^  shrink  "  be.too 
strong  an  expression,  deny  that  it  can  be  carried  to  the  nation- 
alization of  uncivilized  tribes.  Whether  that  limitation  can  be 
logically  justified  we  are  not  called  upon  to  say.  There  may  be 
no  ready  test  of  the  civilized  and  uncivilized,  between  those 
who  are  capable  of  self-government  and  those  who  are  not^ 
available  to  the  judiciary,  or  could  be  applied  or  enforced  by 
the  judiciary.  Upon  what  degree  of  civilization  could  civil  and 
political  rights  under  the  Constitution  be  awarded  by  courts  t 
The  question  suggests  the  diflBculties,  and  how  essentially  the 
whole  matter  is  legislative,  not  judicial.  Nor  can  those  difficul- 
ties be  put  out  of  contemplation,  under  the  assumption  that  the 
jHrinciples  which  we  may  declare  will  have  no  other  conse- 
quence than  to  affect  duties  upon  a  cargo  of  sugar.  We  need 
not,  however,  dwell  on  this  part  of  the  discussion.  From  our 
construction  of  the  powers  of  the  government  and  of  the  treaty 
with  Spain  the  danger  of  the  nationalization  of  savage  tribes 
cannot  arise. 

These  views  answer,  in  our  judgment,  the  chief  arguments 
of  the  opinion,  but  to  make  a  complete  reply  and  to  justify  a 
different  conclusion  we  should  consider  and  interpret  the  treaty 
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with  Spain.  We  will,  however,  not  do  so  now.  It  has  been 
done  in  the  ooncarring  (pinion  in  Doumes  v.  BidweUj  and  it  is 
not  necessary  to  anticipate  the  statements  and  reasoning  of 
that  opinion. 

We  said  at  the  outset  that  it  could  be  demonstrated  that 
Porto  Bico  occupied  a  relation  to  the  United  States  between 
that  of  being  a  foreign  country  absolutely  and  of  being  domes- 
tic territory  absolutely,  and  because  of  that  relation  its  products 
were  subject  to  the  duties  imposed  by  the  Dingley  act  And, 
concluding,  we  say,  we  believe  that,  in  this  opinion  and  the  one 
referred  to,  we  have  made  that  demonstration ;  made  it  from 
the  Constitution  itself,  the  immediate  and  continued  practice 
under  the  Constitution,  judicial  authority  and  the  treaty  with 
Spain.  And  that  demonstration  does  more  than  decli^  the 
lenity  of  the  duties  which  were  levied  upon  the  sugars  of  the 
plaintiff  in  error.  It  vindicates  the  government  from  national 
and  international  weakness.  It  exhibits  the  Constitution  as  a 
charter  of  great  and  vital  authorities,  with  limitations  indeed, 
but  with  such  limitations  as  serve  and  assist  government,  not 
destroy  it ;  which,  though  fully  enforced,  yet  enable  the  United 
States  to  have — what  it  was  intended  to  have — ^^  an  equal  sta- 
tion among  the  Powers  of  the  earth,"  and  to  do  all  ^^  Acts  and 
Things  which  Independent  States  may  of  right  do."  And  con- 
fidently do,  able  to  secure  the  fullest  fruits  of  their  performance. 
All  powers  of  government,  placed  in  harmony  under  the  Con- 
stitution ;  the  rights  and  liberties  of  every  citizen  secured — put 
to  no  hazard  of  loss  or  impairment ;  the  power  of  the  nation 
also  secured  in  its  great  station,  enabled  to  move  with  strength 
and  dignity  and  effect  among  the  other  nations  of  the  earth  to 
such  purpose  as  it  may  undertake  or  to  such  destiny  as  it  may 
be  called. 

The  judgment  of  the  Circuit  Court  should  be  aflbmed. 

Mb.  Justice  Gray,  dissenting. 

I  am  compelled  to  dissent  from  the  judgment  in  this  case. 
It  appears  to  me  irreconcilable  with  the  unanimous  opinion  of 
this  court  in  Flemi/ng  v,  Page^  9  How.  603,  and  with  the  opin- 
ions of  the  majority  of  the  Justices  in  the  case,  this  day  decided, 
of  Downes  v.  Bidwell. 
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APPSALS  FBOM  THB  OIBOUTT  OOUBT  OF  THB  UNTTIBD  STATES  FOB  THB 

BOUTHEBN  DISTRICT  OF  NBW  YOBK. 

No.  MO  was  argued  December  17, 18,  19,  90,  1900;  No.  S15  was  argued  January  14,  1ft,  1901. 

The  two  were  decided  together  May  97, 1901. 

DeLimaT.  Bidwell^  ante^  1,  followed  by  leTersing  the  action  of  the  general 
appraisers. 

Thbsb  were  petitions  for  a  review  of  two  decisions  of  the 
board  of  general  appraisers,  holding  subject  to  dnty  certain 
merchandise,  imported,  in  one  case  from  Porto  Bico,  and  in 
the  other,  from  Honolulu,  in  the  Hawaiian  Islands,  The  action 
of  the  board  of  general  appraisers  in  each  case  was  affirmed. 

Mr.  Ed/wa/rd  C.  Perkins  and  Mr.  Eoerit  Brown  for  appel- 
lant in  No.  340.  Mr.  J.  B.  Henderson  also  filed  a  brief  for 
same.  Mr.  E.  Ham^  Mr.  Alexcknder  Porter  Morse  and  Mr. 
Charles  F.  Manderson  filed  a  brief  in  this  case  on  behalf  of  in- 
dustrial interests  in  the  States. 

Mr.  Attorney  Oeneral  for  the  United  States. 

Mr.  W.  Wickham  Smith  for  appellants  in  No.  6t5.  Mr. 
Cha/rles  Cwrie  was  on  his  brief. 

Mr.  SoUcitor  General  for  the  United  States. 

Mb.  Jvstiob  Bbown,  after  making  the  above  statement,  de- 
livered the  opinion  of  the  court. 

As  the  sole  question  presented  by  the  record  in  these  cases 
was  whether  Porto  Rico  and  the  Hawaiian  Islands  were  foreign 
countries  within  the  meaning  of  the  tariff  laws,  we  must  hold, 
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for  the  reasons  stated  in  De  Lima  y,  BidweUj  just  decided,  that 
the  board  of  general  appraisers  had  no  jurisdiction  of  the  cases. 
Thd  Judgments  of  tJie  Circuit  Gov/rt  a/re  therefore  revereedy 
and  the  cases  remwnded  to  that  .court  with  instructions  tore- 
verse  the  action  of  the  hoard  of  general  a^ppraisers. 


'4*t- 
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SBBOB  TO  THB  CIBOUrr  OOUBT  OF  THE  UKTrBD  STATES  FOB  THE 

SOUTHBEN  DI8TBI0T  OF  NEW  YOBK. 

No.  001.   Argued  Janiuffy  8, 9, 10, 11,  IflOl.— Decided  May  87,  IML 

The  Court  of  Claims,  aad  the  Cirouit  Courts,  acting  as  such,  ha^e  jurisdio- 
tion  of  actions  for  the  recovery  of  duties  illegally  exacted  upon  merchan- 
dise, aUeged  not  to  have  heen  imported  from  a  foreign  country. 

Duties  upon  imports  from  the  United  States  to  Porto  Rico,  collected  by 
the  military  commander  and  by  the  President  as  Commander-in-Chief, 
from  the  time  possession  was  taicen  of  the  island  until  the  ratification  of 
the  treaty  of  peace,  were  legally  exacted  under  the  war  power. 

As  the  right  to  exact  duties  upon  importations  from  Porto  Rico  to  New 
York  ceased  with  the  ratification  of  the  treaty  of  peace,  the  correlative 
right  to  exact  duties  upon  imports  from  New  York  to  Porto  Rico  also 
ceased  at  the  same  time. 

This  was  an  action  began  in  the  Circuit  Courts  a^  a  Ooart  of 
Olaims,  by  the  firm  of  Dooley,  Smith  &  Co.,  engaged  in  trade 
and  commerce  between  Porto  Rico  and  New  York,  to  recover 
back  certain  duties  to  the  amount  of  $5874.68,  exacted  and 
paid  under  protest  at  the  port  of  San  Juan,  Porto  Rico,  upon 
several  consignments  of  merchandise  imported  into  Porto  Rico 
from  New  York  between  July  26,  1898,  and  May  1,  1900,  viz. : 

1.  From  July  26, 1898,  until  August  19, 1898,  under  the  terms 
of  the  proclamation  of  Qeneral  Miles,  directing  the  exaction  of 
the  former  Spanish  and  Porto  Rican  duties. 

2.  From  August  19, 1898,  until  February  1,  1899,  under  the 
customs  tariff  for  Porto  Rico,  proclaimed  by  order  of  the 
President. 
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8.  From  February  1, 1899,  to  May  1, 1900,  under  the  ametided 
tariff  customs  promulgated  January  20,  1899,  by  order  of  tbe 
President. 

It  thus  appears  that  the  duties  were  collected  partly  before 
and  partly  after  the  ratification  of  the  treaty,  but  in  every  in- 
stance prior  to  the  taking  effect  of  the  Foraker  act.  The 
revenues  thus  collected  were  used  by  the  military  authorities 
for  the  benefit  of  the  provisional  government 

A  demurrer  was  interposed  upon  the  ground  of  the  want  of 
jurisdiction,  and  the  insufficiency  of  the  complaint.  The  Oirouit 
Court  sustained  the  demurrer  upon  the  second  ground,  and  dis- 
missed the  petition.    Hence  this  writ  of  error. 

Mr,  Henry  M.  Wwd  and  Mr.  John  Q.  CarlMs  for  plaintifliB 
in  error.  Mr.  WiUiam  Edmond  Ourtis  wss  on  Mr.  WarcPs 
brief.  Mr.  William  O.  ChoateeJidMr,Josqi>hlAiroog[tt6S\edtL 
separate  brief  for  plaintiffs  in  error. 

Mr.  Solicitor  General  and  Mr.  Attorney  General  for  defend- 
ants in  error. 

Mb.  Justice  Bbowk,  after  making  the  above  statement,  de- 
livered the  opinion  of  the  court. 

1.  The  jurisdiction  of  the  court  in  this  case  is  attacked  by  the 
government  upon  the  ground  that  the  Circuit  Court,  as  a  Court 
of  Claims,  cannot  take  cognizance  of  actions  for  the  recovery 
of  duties  illegally  exacted. 

By  an  act  passed  March  3, 1887,  to  provide  for  the  bringing 
of  suits  against  the  government,  known  as  the  Tucker  act,  34 
Stat.  505,  c.  359,  the  Court  of  Claims  was  vested  with  jurisdiction 
over  "  first,  all  claims  founded  upon  the  Constitution  of  the  United 
States  or  any  law  of  Congress,  except  for  pensions,  or  upon  any 
regulation  of  an  Executive  Department,  or  upon  any  contract, 
express  or  implied,  with  the  government  of  the  United  States, 
or  for  damages,  liquidated  or  unliquidated,  in  cases  not  sound- 
ing in  tort,  in  respect  of  which  claims  the  party  would  be  en- 
titled to  redress  against  the  United  States  either  in  a  court  of 
law,  equity,  or  admiralty,  if  the  United  States  w^re  suable ; " 
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and  by  section  2  the  District  and  Circnit  Oourts  were  given  oon- 
carrent  jurisdiction  to  a  certain  amoant. 

The  first  section  evidently  contemplates  four  distinct  classes 
of  cases :  (1)  those  f oiinded  upon  the  Constitution  or  any  law 
of  Congress,  with  an  exception  of  pension  cases;  (2)  cases 
founded  upon  a  regulation  of  an  Executive  Department; 
(3)  cases  of  contract,  express  or  implied,  with  the  govern- 
ment ;  (4)  actions  for  damages,  liquidated  or  unliquidated,  in 
cases  not  sounding  in  tort.  The  words  ^^ not  sounding  in  tort" 
are  in  terms  referable  only  to  the  fourth  class  of  cases. 

The  exception  to  the  jurisdiction  is  based  upon  two  grounds : 
First,  that  the  court  has  no  jurisdiction  of  cases  arising  under 
the  revenue  laws;  and,  second,  that  it  has  no  jurisdiction  in 
actions  for  tort. 

In  support  of  the  first  proposition  we  tie  cited  to  the  case  of 
Niohola  V.  United  States^  7  Wall.  122,  in  which  it  was  broadly 
stated  that  ^^  cases  arising  under  the  revenue  laws  are  not 
within  the  jurisdiction  of  the  Court  of  Claims."  The  action 
in  that  case  was  brought  to  recover  an  excess  of  duties  paid 
upon  certain  liquors  which  had  leaked  out  during  the  voyage, 
and,  being  thus  lost,  were  never  imported  in  fact  into  the  Uni- 
ted States.  Plaintiffs  paid  the  duties,  as  exacted,  but  made  no 
protest,  and  subsequently  brought  suit  in  the  Court  of  Claims 
for  the  overpayment.  The  act  in  force  at  that  time  gave  the 
Court  of  Claims  power  to  hear  and  determine  ^^.  all  claims 
founded  upon  any  law  of  Congress,  or  upon  any  r^ulation  of 
an  Executive  Department,  or  upon  any  contract,  express  or 
implied,  with  the  government  of  the  United  States."  The 
court  held,  first,  that  the  duties  could  not  be  recovered  be* 
cause  they  were  not  paid  under  protest,  and,  second,  that 
Congress  did  not  intend  to  confer  upon  the  Court  of  Claims 
jurisdiction  of  cases  arising  under  the  revenue  laws,  inasmuch 
as,  by  the  act  of  February  26, 1845,  5  Stat.  727,  c.  22,  Congress 
bad  given  a  right  of  action  against  the  collector  in  favor  of  per- 
sons ^^  who  have  paid,  or  shall  hereafter  pay,  money,  as  and  for 
duties,  under  protest  ...  in  order  to  obtain  goods,  wares, 
or  merchandise  imported  by  him  or  them,  or  on  his  or  their  ac- 
count, which  duties  are  not  authorized  or  payable  in  part  or  in 
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whole  by  law,"  provided  that  protests  were  dnlj  made  in  writ- 
ing. It  was  held  that  this  remedy  was  exclusive,  and  that  Con- 
gress, after  having  carefully  constructed  a  revenue  system,  with 
ample  provisions  to  redress  wrong,  did  not  intend  to  give  to  the 
taxpayer  and  importer  a  different  and  further  remedy. 

Subsequent  statutes,  however,  have  so  far  modified  that 
special  remedy  that  it  can  no  longer  be  made  available,  and 
the  broad  statement  in  the  Nicfwla  case,  that  revenne  oases  are 
not  within  the  cognizance  of  the  Court  of  Claims,  if  still  true, 
must  be  accepted  with  material  qualifications.  By  the  Customs 
Administrative  act  of  1890,  as  we  have  just  held  in  De  Lim($ 
v.  Bidtoellj  an  appeal  is  given  from  the  decision  of  the  collector 
^'  as  to  the  rate  and  amount  of  the  duties  chargeable  upon  im- 
ported merchandise,"  to  a  board  of  general  appraisers,  whose 
decision  shall  be  final  and  conclusive  *'  as  to  the  construction  of 
the  law  and  the  facts  respecting  the  classification  of  such  mer« 
chandise  and  the  rate  of  duties  imposed  thereon  under  such 
classification,"  unless  application  be  made  for  a  review  to  the 
Circuit  Court  of  the  United  States.  This  remedy  is  doubtless 
exclusive  as  applied  to  customs  cases ;  but,  as  we  then  held,  it 
has  no  application  to  actions  against  the  collector  for  duties 
exacted  npon  goods  which  were  not  imported  at  all.  Snch 
cases,  although  arising  under  the  revenue  laws,  are  not  within 
the  purview  of  the  Customs  Administrative  act ;  as  for  such 
cases  there  is  still  a  common-law  right  of  action  against  the 
collector,  and  we  think  also  by  application  to  the  Court  of 
Claims.  There  would  seem  to  be  no  doubt  about  plaintiffs' 
remedy  against  the  collector  at  San  Juan. 

In  the  NichoU  case,  it  was  held  that,  as  there  was  a  remedy 
by  action  against  the  collector,  expressly  provided  by  statute, 
fchat  remedy  was  exclusive.  In  De  Lima  v.  Bidwdl  we  held 
that  although  no  other  remedy  was  given  expressly  by  statute 
than  that  provided  by  the  Customs  Administrative  act,  there 
was  still  a  common  law  remedy  against  the  collector  for  duties 
exacted  upon  goods  not  imported  at  all ;  but  it  does  not  there- 
fore follow  that  this  remedy  is  exclusive,  and  that  the  importer 
may  not  avail  himself  of  his  right  of  action  in  the  Court  of 
Cladms. 

VOL.  or:xxxn — 15 
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Bat  oonoeding  that  the  NiohoU  oase  does  not  stand  in  the  way 
of  a  soit  in  the  Oourt  of  Claims,  the  government  takes  the  posi- 
tion that  a  suit  in  the  United  States  to  reooyer  back  duties  ille- 
gally exacted  by  a  collector  of  costoms  is  really  an  action 
^^  sounding  in  tort,"  though  not  an  action  ^^  for  damages,  liqui- 
dated or  unliquidated,"  within  the  fourth  class  of  cases  enumer- 
ated in  the  Tucker  act. 

There  are  a  number  of  authorities  in  this  court  upon  that  sub- 
ject which  require  examination.  The  question  is,  whether  any 
claim  souindiDg  in  tort  can  be  prosecuted  in  the  Court  of  Claims, 
notwithstanding  the  words  ^^not  sounding  in  tort,"  in  the 
Tucker  act,  are  apparently  limited  to  claims  for  damages,  liqui- 
dated or  unliquidated.  The  question  was  first  considered  in 
Longford  v.  United  StateSy  101  U.  S.  341,  under  the  statute  above 
dted,  giving  the  Court  of  Claims  power  to  hear  and  determine 
^*  all  claims  found  upon  any  law  of  Congress,  or  upon  any  regu- 
lation of  an  Executive  Department,  or  upon  any  contract,  ex- 
press or  implied,  with  the  government  of  the  United  States." 
The  suit  was  brought  to  recover  for  the  use  and  occupation  of 
certain  lands  and  buildings  of  which  possession  had  been  forci- 
bly taken  by  agents  of  the  government,  against  the  will  of 
Langford,.  who  claimed  title  to  the  lands.  It  was  held  that  the 
act  of  the  United  States  in  taking  and  holding  possession  was 
an  unequivocal  tort,  and  a  distinction  was  drawn  between  such 
a  case  and  one  where  the  govemment  takes  for  public  use  lands 
to  which  it  asserts  no  claim  of  title,  but  admits  the  owuership 
to  be  private  or  individual,  in  which  class  there  arises  an  implied 
obligation  to  pay  the  owner  its  just  value.  "  It  is  a  very  differ- 
ent matter  where  the  government  claims  it  is  dealing  with  its 
own,  and  recognizes  no  title  superior  to  its  own.  In  such  case 
the  govemment^or  the  officers  who  seize  such  property,  are  guilty 
of  a  tort,  if  it  be  Ici  fact  private  property."  It  was  held  that 
the  limitation  of  the  act  to  cases  of  contract,  express  or  im- 
plied, ^^  was  established  in  reference  to  the  distinction  between 
actions  arising  out  of  contracts,  as  distinguished  between  those 
founded  on  torts,  which  is  inherent  in  the  essential  nature  of 
judicial  remedies  under  all  systems,  and  especially  under  the 
system  of  the  common  law." 


DOOLET  V.  UNI'l^D  STATEa  227 

Opinion  of  the  Court 

The  case  was  rested  largely  apon  that  of  CUtHnms  v.  United 
S^ates^  8  WalL  269,  in  which  an  army  contractor  who  had 
agreed  to  famish  certain  oats  at  a  fixed  price  had,  after  the 
delivery  of  part  of  the  amount,  heeia  released  from  the  obliga- 
tion to  deliver  the  balance.  He  was,  however,  carried  before 
the  military  authority,  and,  inflnenped  by  threats,  agreed  to 
deliver,  and  did  deliver,  the  fall  quantity  of  oats  specified  in 
the  contract.  He  brought  suit  for  the  difference  between  the 
contract  price  and  the  market  price  of  the  oats  at  the  time  of 
delivery.  It  was  said  that  ^^  if  such  pressure  was  brought  to 
bear  upon  ium  as  would  make  the  renewal  of  the  contract  void, 
as  being  obtained  by  duress,  then  there  was  no  contract,  and 
the  proceeding  was  a  tort  for  which  the  officer  may  have  been 
personally  liable,"  but  that  it  was  not  within  the  Court  of 
Claims  act. 

The  act  of  March  8, 1887,  the  Tucker  act,  was  first  consid- 
ered by  this  court  in  United  State»  v.  JaneSj  181  U.  S.  1,  in  which 
it  was  held  not  to  confer  upon  the  Court  of  Claims  jurisdiction 
in  equity  to  compel  the  issae  and  entry  of  a  patent  for  public 
land,  following  United  States  v.  Alirey  6  Wall.  578,  and  Ban- 
ner V.  United  J^atee^  9  WalL  156.  In  delivering  the  opinion, 
Mr.  Justice  Bradley  compared  the  original  act  with  the  Tucker 
act,  and  held  that  there  was  no  such  difference  in  language  as 
to  justify  an  equitable  jurisdiction  to  compel  the  issue  of  a 
patent. 

In  HiU  V.  United  States,  149  U.  S.  598,  it  was  held  that  a 
claim  for  damages  for  the  use  and  occupation  of  land  under 
tidewater,  for  the  erection  and  maintenance  of  a  lighthouse, 
without  the  consent  of  the  owner,  but  not  showing  that  the 
United  States  had  acknowledged  any  right  of  property  in  him 
as  against  them,  was  a  case  sounding  in  tort,  of  which  the  Cir- 
cuit Court  had  no  jurisdiction  under  the  Tucker  act.  It  was 
said  that  ^'  the  United  States  cannot  be  sued  in  thar  own  courts 
without  their  consent,  and  have  never  permitted  themselves  to 
be  sued  in  any  court  for  torts  committed  in  their  name  by  their 
officers.  Nor  can  the  settled  distinction,  in  this  respect,  between 
contract  and  tort  be  evaded  by  framing  the  claim  as  upon  an 
implied  contract."    ^  An  action  in  the  nature  of  assumpsit  for 
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the  use  and  oocapation  of  real  estate  will  never  lie  where  there 
has  been  no  relation  of  contract  between  the  parties,  and  where 
the  possession  has  been  acquired  and  maintained  under  a  differ- 
ent  or  adverse  title,  or  where  it  is  tortious  and  makes  the  defend- 
ant a  trespasser."  No  distinction  was  noticed  between  the 
phraseology  of  the  original  act  and  the  Tucker  act,  though  it 
seems  to  have  been  assumed  that  the  case  was  one  for  the 
recovery  of  "  damages  "  sounding  in  tort. 

In  SchiUinger  v.  United  States^  155  U.  S.  163,  it  was  held  that 
the  Court  of  Claims  had  no  jurisdiction  of  an  action  upon  a 
claim  against  the  government  for  the  wrongful  appropriation 
of  a  patent  by  the  United  States,  against  the  protest  of  the 
patentee.  It  was  said  to  be  an  action  for  damages  sounding  in 
tort,  and  therefore  not  maintainable.  ^^  Not  only  does  the  peti* 
tion  count  upon  a  tort,  but  also  the  findings  show  a  tort.  That 
is  the  essential  fact  underlying  the  transaction  and  upon  which 
rests  every  pretense  of  a  right  to  recover.  There  was  no  sug- 
gestion of  a  waiver  of  the  tort  or  a  pretense  of  any  implied  con- 
tract until  after  the  decision  of  the  Court  of  Claims  that  it  had 
no  jurisdiction  over  an  action  to  recover  for  the  tort." 

In  the  cases  under  consideration  the  argument  is  made  that 
the  money  was  tortiously  exacted ;  that  the  alternative  of  pay- 
ment to  the  collector  was  a  seizure  and  sale  of  the  merchandise 
for  the  non-payment  of  duties ;  and  that  it  mattered  not  that 
at  common  law  an  action  for  money  had  and  received  would 
have  lain  against  the  collector  to  recover  them  back.  But 
whether  the  exactions  of  these  duties  were  tortious  or  not; 
whether  it  was  within  the  power  of  the  importer  to  waive  the 
tort  and  bring  suit  in  the  Court  of  Claims  for  money  had  and 
received,  as  upon  an  implied  contract  of  the  United  States  to 
refund  the  money  in  case  it  was  illegally  exacted,  we  think  the 
case  is  one  within  the  first  class  of  cases  specified  in  the  Tucker 
act  of  claims  founded  upon  a  law  of  Congress,  namely,  a  rev- 
enue law,  in  respect  to  which  class  of  cases  the  jurisdiction  of 
the  Court  of  Claims,  under  the  Tucker  act,  has  been  repeatedly 
sustained. 

Thus,  in  United  States  v.  Kaufinom^  96  U.  S.  567,  a  brewer 
who  had  been  illegally  assessed  for  a  special  tax  upon  his  bun- 
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nesBy  was  held  entitled  to  bring  suit  in  the  Court  of  Claims  to 
recover  back  the  amount,  upon  the  ground  that  no  special 
remedy  had  been  provided  for  the  enforcement  of  the  payment, 
and  consequently  the  general  laws  which  govern  the  Court  of 
Claims  may  be  resorted  to  for  relief,  if  any  can  be  found  appli- 
eable  to  such  a  case.  This  is  upon  the  principle  that  a  liability 
created  by  statute  without  a  remedy  may  be  enforced  by  a 
common-law  action.  The  NiohdU  case^was  distiDguished  upon 
the  ground  that  the  statute  there  had  provided  a  special  remedy. 

So,  too,  in  United  States  v.  Samngs  Bcmk,  104  U.  S.  728,  the 
Court  of  Claims  was  held  to  have  jurisdiction  of  a  suit  to  re- 
cover back  certain  taxes  and  penalties  assessed  upon  a  savings 
bank. 

In  Campbdl  v.  United  States^  107  U.  S.  407,  it  was  held  that 
a  party  claiming  to  be  entitled  to  a  drawback  of  duties  upon 
manufactured  articles  exported  might,  when  payment  thereof 
has  been  refused,  maintain  a  suit  in  the  Court  of  Claims,  because 
the  facts  found  raised  an  implied  contract  that  the  United  States 
would  refund  to  the  importer  the  amount  he  had  paid  to  the 
government.    There  was  here  no  question  of  tort. 

In  United  States  v.  Oreat  Fails  Manufacturing  Go.^  112  U.  8. 
645,  it  was  held,  following  the  observation  of  Mr.  Justice  Miller 
in  Longford  v.  United  States^  that  where  property  to  which  the 
United  States  asserts  no  title  is  taken  by  their  officers  or  agents, 
pursuant  to  an  act  of  Congress,  as  private  property  for  public 
use,  there  was  an  implied  obligation  to  compensate  the  owner, 
which  might  be  enforced  by  suit  in  the  Court  of  Claims. 

So,  too,  in  SioUister  v.  Benedict  <6  Bumho/m  Mfg.  Co.y  113 
U.  S.  59,  it  was  held  that  a  suit  might  be  maintained  in  the 
Court  of  Claims  to  recover  for  the  use  of  a  patented  invention, 
if  the  right  of  the  patentee  were  acknowledged.  To  the  same 
effect  are  United  States  v.  Palme?*,  128  U.  S.  262,  and  United 
States  V.  Berdan  Fire^Arms  Co^  156  U.  S.  552. 

In  Medhwry  v.  United  States,  173  U.  8.  492,  it  was  held  the 
Court  of  Claims  had  jurisdiction  of  an  action  to  recover  an  ex- 
cess of  payment  for  lands  within  the  limits  of  a  railroad  grant, 
which  grant  was,  subsequent  to  the  payment,  forfeited  by  act 
of  Congress  for  non-construction  of  the  road. 
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In  Swift  y.  United  Statea^  111  IT.  S.  23,  the  same  rig^t  was 
treated  as  existing  in  favor  of  a  party  who  saed  for  a  commis- 
sion npon  the  amount  of  certain  adhesiTe  stamps,  which  he  had 
at  \ne  time  porchased  for  his  own  use  from  l^e  Bureaa  of  In- 
ternal Revenne.  See  also  United  StcUeay,  Lawean^  101  U.  S. 
164 ;  MoOn/  v.  United  States,  183  U.  8.  278. 

2.  In  their  legal  aspect,  the  daties  exacted  in  this  case  were 
of  three  classes :  (1)  the  daties  prescribed  by  General  Miles  under 
order  of  July  26,  1898,  which  merely  extended  the  existing 
regulations ;  (2)  the  tariffs  of  August  19, 1898,  and  February  1^ 
1899,  prescribed  by  the  President  as  Oommander-in-Chief,  which 
continued  in  effect  until  April  11, 1899,  the  date  oi  the  ratifica- 
tion of  the  treaty  and  the  cession  of  the  isUnd  to  the  United 
States ;  (3)  from  the  ratification  of  the  treaty  to  May  1, 1900, 
when  the  Foraker  act  took  effect. 

There  can  be  no  doubt  with  respect  to  the  first  two  of  these 
classes,  namely,  the  exaction  of  duties  under  the  war  power, 
prior  to  the  ratification  of  the  treaty  of  peace.  While  it  is  true 
the  treaty  of  peace  was  signed  December  10, 1898,  it  did  not 
take  effect  upon  individual  rights,  until  there  was  an  exchange 
of  ratifications.  Hwoer  v.  Taker,  9  Wall.  82.  Upon  the  occu- 
pation of  the  country  by  the  military  forces  of  the  United  States, 
the  authority  of  the  Spanish  Government  was  superseded,  but 
the  necessity  for  a  revenue  did  not  cease.  The  government 
must  be  carried  on,  and  there  was  no  one  left  to  administer  its 
functions  but  the  military  forces  of  the  United  States.  Money 
is  requisite  for  that  purpose,  and  money  could  only  be  raised  by 
order  of  the  military  commander.  The  most  natural  method 
was  by  the  continuation  of  existing  duties.  In  adopting  this 
method.  General  Miles  was  fully  justified  by  the  laws  of  war. 
The  doctrine  upon  this  subject  is  thus  summed  up  by  Halleck 
in  his  work  on  International  Law,  (vol.  2,  page  444 ) :  ^^  The 
right  of  one  beUigerent  to  occupy  and  govern  the  territory  of 
the  enemy  while  in  its  military  possession,  is  one  of  the  inci- 
dents of  war,  and  fiows  directiy  from  the  right  to  conquer. 
We,  therefore,  do  not  look  to  the  Constitution  or  political  insti- 
tutions of  the  conquerer,  for  authority  to  establish  a  govern- 
ment for  the  territory  of  the  enemy  in  his  possession,  during  its 
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military  ooeapation,  nor  for  the  roles  by  which  the  powers  of 
saoh  goyemment  are  regulated  and  limited.  Sach  authority 
and  sach  roles  are  derived  directly  from  the  laws  of  war,  as 
established  by  the  osage  of  the  world,  and  confirmed  by  the 
writings  of  poblicists  and  decisions  of  courts — ^in  fine,  from  the 
law  of  the  nations.  .  .  .  The  municipal  laws  of  a  conqoered 
territory,  or  the  laws  which  regulate  private  rights,  continue  in 
force  daring  military  occopation,  except  so  far  as  they  are  sos- 
pended  or  changed  by  the  acts  of  the  conqoeror.  .  .  .  He^ 
nevertheless,  has  all  the  powers  of  a  ^  fcboto  govemmenty  and 
can  at  his  pleasore  either  change  the  existing  laws  or  make  new 
ones." 

In  Nm  OrleoM  v.  Steamship  Go.,  20  Wall.  887,  398,  it  was 
said,  with  respect  to  the  powers  of  the  military  government 
over  the  city  of  New  Orleans  after  its  conquest,  that  it  had 
^  the  same  power  and  rights  in  territory  held  by  conquest  as  if 
the  territory  had  belonged  to  a  foreign  country  and  had  been 
sobjogated  in  a  foreign  war.  In  soch  cases  the  conqoering 
power  has  the  right  to  displace  tiie  pregxisting  aothority,  and 
to  assome  to  such  extent  as  it  may  deem  proper  the  exercise  by 
itself  of  all  the  powers  and  functions  of  government.  It  may 
appoint  all  the  necessary  officers  and  clothe  them  with  desig- 
nated  powers,  larger  or  smaller,  according  to  its  pleasore.  It 
may  prescribe  the  revenues  to  be  paid,  and  apply  them  to  its 
own  use  or  otherwise.  It  may  do  anything  necessary  to 
strengthen  itself  and  .weaken  the  enemy.  There  is  no  limit  to 
the  powers  that  may  be  exerted  in  sudi  cases,  save  those  which 
^are  found  in  the  laws  and  usages  of  war.  These  principles  have 
the  sanction  of  all  publicists  who  have  considered  the  sobject" 
See  also  Thirty  Hog%head%  of  St^arv.  Boyle,  9  Cr.  191 ;  Flenv- 
vng  y.  Page,  9  How.  608 ;  American  Ins.  Co.  y.  Oa/nUTj  1  Pet. 
611. 

Bot  it  is  useless  to  multiply  citations  upon  this  point,  since 
the  authority  to  exact  similar  duties  was  fully  considered  and 
affirmed  by  this  court  in  Cross  v.  Harrison,  16  How.  164.  This 
case  involved  the  validity  of  duties  exacted  by  the  military 
commander  of  California  upon  imports  from  foreign  countries, 
from  the  date  of  the  treaty  of  peace,  February  8, 1848,  to  No- 
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vember  18, 1849,  when  the  ooUector  of  customs  appointed  by  the 
President  entered  upon  the  duties  of  his  office.  Prior  to  the 
treaty  of  peace,  and  from  August,  1847,  duties  had  been  exacted 
by  the  military  authorities,  the  validity  of  which  does  not  seem 
to  have  been  questioned.  Page  189 :  "  That  war  tariff,  how- 
ever, was  abandoned  as  soon  as  the  military  governor  had  re- 
ceived from  Washington  information  of  the  exchange  and  rati- 
fication of  the  treaty  with  Mexico,  and  duties  were  afterwards 
levied  in  conformity  with  such  as  Congress  had  imposed  upon 
foreign  merchandise  unported  into  other  ports  of  the  United 
States,  Upper  California  having  been  ceded  by  the  (reaty  to  the 
United  States."  The  duties  were  held  to  have  been  legally  ex- 
acted. Speaking  of  the  duties  exacted  before  the  treaty  of 
peace,  Mr.  Justice  Wayne  observed  (p.  190) :  "  No  one  can 
doubt  that  these  orders  of  the  President,  and  the  action  of  our 
Army  and  Navy  commanders  in  California,  in  conformity  with 
them,  was  according  to  the  law  of  arms  and  the  right  of  con- 
quest, or  that  they  were  operative  until  the  ratification  and  ex- 
change of  a  treaty  of  peace.  Such  would  be  the  case  upon  gen- 
eral principles  in  respect  to  war  and  peace  between  nations." 
It  was  further  held  that  the  right  to  collect  these  duties  con- 
tinned  from  the  date  of  the  treaty  up  to  the  time  when  official 
notice  of  its  ratification  and  exchange  were  received  in  Califor- 
nia. Owing  to  the  fact  that  no  telegraphic  communication 
existed  at  that  time,  the  news  of  the  ratification  of  this  treaty 
did  not  reach  California  until  August.  7,  1848,  during  which 
time  the  war  tariff  was  continued.  The  question  does  not  arise 
in  this  case,  as  the  ratifications  of  the  treaty  appear  to  have 
been  known  as  soon  as  they  were  exchanged. 

The  court  further  held  in  Cross  v.  Harrison  that  the  right 
of  the  military  commander  to  exact  the  duties  prescribed  by 
the  tariff  laws  of  the  United  States  continued  until  a  collector 
of  customs  had  been  appointed.  Said  the  court :  '^  The  govern- 
ment, of  which  Colonel  Mason  was  the  executive,  had  its  origin 
in  the  lawful  exercise  of  a  belligerent  right  over  a  conquered 
territory.  It  had  been  instituted  during  the  war  by  the  com- 
mand of  the  President  of  the  United  States.  It  was  the  gov- 
ernment when  the  territory  was  ceded  as  a  conquest,  and  it  did 
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not  cease,  as  a  matter  of  coarse,  or  as  a  necessary  conseqaence, 
of  the  restoration  of  peace.  The  President  might  have  dissolved 
it  by  withdrawing  the  army  and  navy  officers  who  administered 
it,  but  he  did  not  do  so.  Congress  could  have  put  an  end  to  it, 
but  that  was  not  done.  The  right  inference  from  the  inaction 
of  both  is,  that  it  was  meant  to  be  continued  until  it  had  been 
legislatively  changed.  .  .  .  We  think  it  was  continued  over 
a  ceded  conquest,  without  any  violation  of  the  Constitution  or 
laws  ol  the  United  States,  and  that,  until  Congress  legislated 
for  it^  the  duties  upon  foreign  goods,  imported  into  San  Fran- 
cisco, were  legally  demanded  and  lawfully  received  by  Mr.  Har- 
rison, the  collector  of  the  port,  who  received  his  appointment, 
according  to  instructions  from  Washington,  from  Governor 
Mason.'' 

Upon  this  point  that  case  differs  from  the  one  under  consid- 
eration only  in  the  particular  that  the  duties  wel*e  levied  in 
Cro88  V.  Harrison  upon  goods  imported  from  foreign  countries 
into  California,  while  in  the  present  case  they  were  imported 
from  New  York,  a  port  of  the  conquering  country.  This,  how- 
ever, is  quite  immaterial.  The  United  States  and  Porto  Rico 
were  still  foreign  countries  with  respect  to  each  other,  and  the 
same  right  which  authorized  us  to  exact  duties  upon  merchan- 
dise imported  from  Porto  Bico  to  the  United  States  authorized 
the  military  commander  in  Porto  Rico  to  exact  duties  upon 
goods  imported  into  that  island  from  the  United  States.  The 
fact  that,  notwithstanding  the  military  occupation  of  the  Uni- 
ted States,  Pprto  Rico  remained  a  foreign  country  within  the 
revenue  laws  is  established  by  the  case  of  Fleming  v.  Page^  9 
How.  603,  in  which  we  held  that  the  capture  and  occupation 
of  a  Mexican  port  during  our  war  with  that  country  did  not 
make  it  a  part  of  the  United  States,  and  that  it  still  remained 
a  foreign  country  within  the  meaning  of  the  revenue  laws. 
The  right  to  exact  duties  upon  goods  imported  into  Porto  Rico 
from  New  York  arises  from  the  fact  that  New  York  was  still 
a  foreign  country  with  respect  to  Porto  Rico,  and  from  the 
correlative  right  to  exact  at  New  York  duties  upon  merchan- 
dise imported  from  that  island. 

8.  Different  considerations  apply  with  respect  to  duties  levied 
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after  the  ratification  of  the  treaty  and  the  oession  of  the  island 
to  the  United  States.  Porto  Bico  then  ceased  to  be  a  foreign 
country,  and,  as  we  have  just  held  in  De  Lima  v.  Bidwdl^  the 
right  of  the  collector  of  New  York  to  exact  duties  upon  imports 
from  that  island  ceased  with  the  exchange  of  ratifications. 
We  have  no  doubt,  however,  that,  from  the  necessities  of  the 
case,  the  right  to  administer  the  government  of  Porto  Rico 
continued  in  the  military  commander  after  the  ratification  of 
the  treaty,  and  until  further  action  by  Congress.  Ctom  v. 
Harrison^  above  cited.  At  the  same  time,  while  the  right  to 
administer  the  government  continued,  the  conclusion  of  the 
treaty  of  peace  and  the  cession  of  the  island  to  the  United 
States  were  not  without  their  significance.  By  that  act  Porto 
Rico  ceased  to  be  a  foreign  country,  and  the  right  to  collect 
duties  upon  imports  from  that  island  ceased.  We  think  the 
correlative  right  to  exact  duties  upon  importations  from  New 
York  to  Porto  Rico  also  ceased.  The  spirit  as  well  as  the  let- 
ter of  the  tariff  laws  admit  of  duties  being  levied  by  a  military 
commander  only  upon  importations  from  foreign  countries; 
and  while  his  power  is  necessarily  despotic,  this  must  be  under- 
stood rather  in  an  administrative  than  in  a  legislative  sense. 
While  in  legislating  for  a  conquered  country  he  may  disregard 
the  laws  of  that  country,  he  is  not  wholly  above  the  laws  of 
his  own.  For  instance,  it  is  clear  that  while  a  military  com- 
mander during  the  civil  war  was  in  the  occupation  of  a  South- 
em  port,  he  could  impose  duties  upon  merchandise  arriving 
from  abroad,  it  would  hardly  be  contended  that  he  could  also 
impose  duties  upon  merchandise  arriving  from  ports  of  his  own 
country.  His  power  to  administer  would  be  absolute,  but  his 
power  to  legislate  would  not  be  without  certain  restrictions — 
in  other  words,  they  would  not  extend  beyond  the  necessities 
of  the  case.  Thus  in  the  case  of  The  Admittance;  Jecker  v. 
Montgomery^  13  How.  498,  it  was  held  that  neither  the  Presi- 
dent, nor  the  military  commander,  could  establish  a  court  of 
prize,  competent  to  take  jurisdiction  of  a  case  of  capture,  whose 
judgments  would  be  conclusive  in  other  admiralty  courts.  It 
was  said  that  the  courts  established  in  Mexico  during  the  war 
*^  were  nothing  more  than  agents  of  the  military  power,  to  as- 
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gist  it  in  preserving  order  in  the  oonqnered  territory,  and  to 
protect  the  inhabitants  in  their  persons  and  property,  while  it 
was  occupied  by  the  American  arms.  They  were  subject  to 
the  military  power,  and  their  decisions  under  its  control,  when- 
ever the  commanding  officer  thought  proper  to  interfere.  Tbey 
wwe  not  courts  of  the  United  States,  and  had  no  right  to  ad- 
jadicate  upon  a  question  of  prize  or  no  prize,''  although  Oon- 
gress,  in  the  exercise  of  its  general  authority  in  relation  to  the 
national  courts,  would  have  power  to  validate  their  action. 
The  OrapenhGt,  9  Wall.  129, 133. 

So,  too,  in  Jfitehell  v.  JSannony^  13  How.  115,  it  was  held 
that,  where  the  plaintiff  entered  Mexico  during  the  war  with 
that  country,  under  a  permission  of  the  commander  to  trade 
with  the  enemy  and  under  the  sanction  of  the  executive  power 
of  the  United  States,  his  property  was  not  liable  to  seizure  by 
law  for  such  trading,  and  that  the  officer  directing  the  seizure 
was  liable  to  an  action  for  the  value  of  the  property  taken. 
To  the  same  effect  is  Mostyn  v.  Faiyrigaa^  1  Cowp.  161. 

In  Raymond  v.  Thomas^  91  U.  S.  712,  a  special  order,  by  the 
officer  in  command  of  the  forces  in  the  State  of  South  Carolina, 
annulling  a  decree  rendered  by  a  court  of  chancery  in  that  State, 
was  held  to  be  void.  In  delivering  the  opinion,  Mr.  Justice 
Swayne  observed :  "  Whether  Congress  could  have  conferred 
the  power  to  do  such  an  act  is  not  the  question  we  are  called 
upon  to  consider.  It  is  an  unbending  rule  of  law,  that  the  exer- 
cise of  military  power,  where  the  rights  of  the  citizens  are  con- 
cerned, shall  never  be  pushed  beyond  what  the  exigency  re- 
quires." 

Without  questioning  at  all  the  original  validity  of  the  order 
imposing  duties  upon  goods  imported  into  Porto  Rico  from 
foreign  countries,  we  think  the  proper  construction  of  that  or- 
der is,  that  it  ceased  to  apply  to  goods  imported  from  the  United 
States  from  the  moment  the  United  States  ceased  to  be  a  foreign 
country  with  respect  to  Porto  Rico,  and  that  until  Congress 
otherwise  constitutionally  directed,  such  merchandise  was  en- 
tided  to  free  entry. 

An  unlimited  power  on  the  part  of  the  Commander-in-Chief 
to  exact  duties  upon  imports  from  the  States  might  have  placed 
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Porto  Eico  in  a  most  embarrassing  situation.  The  ratification 
of  the  treaty  and  the  cession  of  the  island  to  us  severed  her 
connection  with  Spain,  of  which  the  island  was  no  longer  a 
colony,  and  with  respect  to  which  she  had  become  a  foreign 
Qountry.  The  wall  of  the  Spanish  tariff  was  raised  against  her 
exports,  the  wall  of  the  military  tariff  against  her  imports,  from 
the  mother  country.  She  received  no  compensation  from  her 
new  relations  with  the  United  States.  If  her  exports,  upon 
arriving  there,  were  still  subject  to  the  same  duties  as  merchan- 
dise arriving  from  other  foreign  countries,  while  her  imports 
from  the  United  States  were  subjected  to  duties  prescribed  by 
the  Commander-in-Chief,  she  would  be  placed  in  a  position  of 
practical  isolation,  which  could  not  fail  to  be  disastrous  to  the 
business  and  finances  of  an  island.  It  bad  no  manufactures 
or  markets  of  its  own,  and  was  dependent  upon  the  markets 
of  other  countries  for  the  sale  of  her  productions  of  coffee,  sugar 
and  tobacco.  In  our  opinion  the  authority  of  the  President  as 
Commander-in-Chief  to  exact  duties  upon  imports  from  the 
United  States  ceased  with  the  ratification  of  the  treaty  of  peace, 
and  her  right  to  the  free  entry  of  goods  from  the  ports  of  the 
United  States  continued  until  Congress  should  constitutionally 
legislate  upon  the  subject. 

The  jvdgment  of  the  Circuit  Court  is  therefore  reversed  and 

the  case  renumded  to  that  court  for  further  proceedinge  in 

oonsoncmce  with  iMs  opinion. 

Mb.  Justice  White,  (with  whom  concurred  Mb.  Justice 
Gbay,  Mb.  Justice  Shibas  and  Mb.  Justice  MoKenna,)  dis- 
senting. 

The  question  involved  in  this  case  is  the  validity  of  certain 
impost  duties  laid  on  goods  coming  from  the  United  States  into 
Porto  Rico  under  the  tariff  iraposeld  by  the  military  commander 
and  under  tariffs  proclaimed  by  the  President  as  Commander- 
in-Chief.  The  duties  collected  prior  to  the  ratification  of  the 
treaty  of  peace  are  now  decided  to  have  been  valid ;  those  col- 
lected after  the  ratification  of  the  treaty  are  decided  to  have 
been  unlawfully  imposed,  upon  the  doctrine  announced  in  the 
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case  of  De  Lima  v.  BidweUy  just  previoasly  decided.  I  concur 
in  80  far  as  it  is  held  that  the  duties  collected  pjior  to  the  rati- 
fication were  validly  collected,  but  dissent  in  so  far  as  it  is  de- 
cided that  the  duties  collected  after  the  ratification  were  illegal 
I  might  content  myself  with  referring  to  the  dissent  in  the  De 
Lima  case  as  expressing  the  grounds  which  prevent  me  from 
concurring  in  this  case ;  but  the  importance  of  the  subject  and 
the  grave  consequences  which  I  think  are  to  be  entailed  by  the 
decision  now  announced  leads  me  to  refer  to  some  additional 
considerations. 

As  a  prelude  to  doing  so,  however,  let  me  briefly  resume  the 
propositions  which  seem  to  me  to  have  been  hitherto  established. 

1.  There  is  a  non  sequitur  involved  in  stating  that  the  ques- 
tion is  whether  Porto  Rico  was  a  foreign  country  withi/n  the 
meaning  of  the  tariff  lawsj  and  then  discussing,  not  the  question 
thus  stated,  but  a  different  subject,  that  is,  whether  the  territory 
ceded  by  the  treaty  with  Spain  came  under  the  sovereignty  of 
the  United  States  by  the  effect  of  the  cession. 

2.  And  the  confusion  which  arises  from  stating  one  question 
and  then  analyzing  and  expressing  opinions  on  another  and  dif- 
ferent one,  is  additionally  demonstrated  when  it  is  considered 
that  most  of  the  authorities  now  relied  upon  in  relation  to  the 
extension  of  the  sovereignty  of  the  United  States  over  territory 
were  cited  to  the  court  in  Fleming  v.  Page^  to  establish  that 
the  dominancy  of  the  sovereignty  of  the  United  States  over  a 
territory  was  the  proper  test  by  which  to  determine  whether, 
under  all  circumstances,  the  revenue  laws  ot  the  United  States 
were  applicable,  and  the  court  decided  adversely  to  such  con- 
tention.   Fleming  v.  Page^  9  How.  603. 

3.  As  the  treaty  with  Spain  provided  ^^  that  the  civil  rights 
and  political  statae  of  the  native  inhabitants  should  be  deter- 
mined by  Congress,"  in  reason  this  provision  should  not  be  con- 
trolled by  conclusions  deduced  from  treaties  made  by  the  United 
States  in  the  past  with  other  countries  which  did  not  contain 
such  a  provision,  but  expressly  stipulated  to  the  contrary. 

4.  In  view  of  the  terms  of  the  treaty  with  Spain,  to  hold  that 
the  Bbaatfus  of  the  ceded  territory  as  previously  existing  was  ipeo 
facto  changed,  within  the  meaning  of  the  tariff  laws  of  the 
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United  States,  withoat  actioii  by  Congress,  is  to  deprive  that 
body  of  the  rights  which  the  stipulations  of  the  treaty  sedu- 
lously sought  to  preserve. 

5.  Even  ignoring  the  terms  of  the  treaty,  the  conclusion  that 
the  stcUfus  of  the  ceded  territory,  within  the  meaning  of  the 
tariff  laws,  was  changed  by  the  treaty  before  Congress  could 
act  on  the  subject,  can  only  be  upheld  by  disregarding  the  opin- 
ion of  the  court  expressed  by  Mr.  Chief  Justice  Taney  in  ^len^ 
ing  V.  Pqge^  and  treating  the  important  declarations  on  this 
subject  by  him  in  that  case  as  mere  dicta. 

6.  The  result  also  cannot  be  supported  without  a  misconcep- 
tion of  the  case  of  Craaa  v.  Ha/rriaon^  since  that  decision  en- 
forced the  payment  of  a  tariff  duty  levied  after  the  ratification 
of  the  treaty  with  Mexico  at  a  different  rate  from  that  imposed 
by  the  existing  tariff  laws  of  the  United  States,  and  since,  more- 
over, that  case  can  only  be  harmoniously  interpreted  by  recall- 
ing the  fact  that  several  months  after  the  notification  of  the 
ratification  of  the  treaty  with  Mexico  was  received  in  CaUfomia 
the  President  ordered  the  tariff  laws  of  the  United  States  to  be 
enforced  in  California,  and  this  authority  may  well  have  been 
treated  as  not  only  a  direction  for  the  future,  but  as  a  ratifica- 
tion of  the  act  of  the  military  officials  in  enforcing  the  tariff 
laws  of  the  United  States  after  they  had  learned  of  the  ratifi- 
cation of  the  treaty. 

7.  In  no  single  case  from  the  foundation  of  the  government 
except,  if  it  can  be  called  an  exception,  in  the  brief  period  prior 
to  the  President's  order  enforcing  the  tariff  laws  in  California, 
as  above  stated,  have  the  revenue  laws  of  the  UnitM  States 
been  enforced  in  acquired  territory  without  the  action  of  the 
President  or  the  consent  of  Congress,  express  or  implied. 

8.  The  rule  of  the  immediate  bringing,  by  the  seU-operating 
force  of  a  tireaty,  ceded  territory  inside  of  the  line  of  the  tariff 
laws  of  the  United  States  denies  the  existence  of  powers  which 
the  Constitution  expressly  bestows,  overthrows  the  authority 
conferred  on  Congress  by  the  Constitution,  and  is  impossible  of 
execution. 

Having  thus  imperfectly  summarized  the  propositions  which 
are  mate  lucidly  stated  in  the  dissent  in  the  J9«  Lima  case,  I 
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oome  to  express  the  additional  thoughts  which  have  been  pre- 
vioosly  adverted  to. 

Before  the  outbreak  of  the  war  with  Spain  it  cannot  be  dis- 
puted that  Porto  JEUoo  was  embraced  within  the  words  "  for- 
eign country/'  as  used  in  the  tariff  laws.  Why  was  that  island 
so  embraced  without  specific  reference  to  it  in  such  laws?  is 
the  question  which  naturally  arises.  To  answer  this  question 
it  is  essential  to  determine  what  is  the  import  of  the  words 
^^  foreign  country,''  not  internationally,  but  within  the  meaning 
of  the  tariff  laws.  It  is  settled  that  the  power  of  Congress  to 
lay  an  impost  duty  does  not  give  the  right  to  levy  such  a  duty 
on  merchandise  coming  from  one  part  of  the  United  States  to 
the  other.  Woodruf  y.  Parham,  8  Wall.  123.  It  follows, 
therefore,  that  when,  in  the  exercise  of  its  power  to  lay  impost 
duties.  Congress  specifies  such  duties  are  to  be  collected  on 
merchandise  from  foreign  countries,  those  words  but  gener- 
ically  embody  the  declaration  of  Congress  that  it  is  exerting 
its  taxing  power  conformably  to  the  Constitution;  that  is, 
it  is  causing  the  taxes  which  are  levied  to  be  applicable  to  the 
entire  area  to  which  they  may  be  extended  under  the  Constitu- 
tion. The  command,  then,  in  tariff  laws,  that  impost  duties 
when  laid  shall  be  collected  on  all  merchandise  coming  from 
^^  foreign  countries,"  is  but  a  provision  that  they  are  to  be  levied 
on  merchandise  arriving  from  countries  which  are  not  a  part 
of  the  United  States,  withm  the  fnscming  of  the  tariff  lawsy 
and  which  are  hence  subject  to  such  duties.  It  must  follow 
that,  as  long  as  a  locality  is  in  a  position  where  it  is  subject  to 
the  power  of  Congress  to  levy  an  impost  tariff  duty  on  mer- 
chandise coming  from  that  country  into  the  United  States, 
such  country  must  be  a  foreign  country  within  the  meaning  of 
the  tariff  lcm%.  Now,  this  court  has  just  decided  in  Dowries  ▼. 
JSidweU  that,  despite  the  treaty  of  cession,  Porto  Rico  remained 
in  a  position  where  Congress  could  impose  a  tariff  duty  on 
goods  coming  from  that  island  into  the  United  States.  If, 
however,  it  remained  in  that  position,  how  then  can  it  be  now 
declared  that  it  ceased  to  be  in  that  relation  because  it  was  no 
longer  foreign  country  within  the  meaning  of  the  tariff  laws  t 
But,  it  is  said,  although  when  the  treaty  was  ratified,  the  coun- 
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try  at  once  ceased  to  be  foreign  within  the  meaning  of  the  tari£F 
laws  it  yet  subsequently  became  foreign  for  the  purpose  of  the 
tariff  laws  when  the  act  of  Congress  imposing  a  duty  on  goods 
from  Porto  Rico  took  effect.  To  what,  i&  reason,  does  this 
proposition  come  ?  In  my  opinidn  only  to  this :  Congress,  un- 
der the  Constitution,  may  not  impose  a  tariff  duty  on  goods 
brought  from  a  country  which  has  ceased  to  be  foreign,  bat, 
although  a  country  has  so  ceased  to  be  foreign  within  the  mean- 
ing of  the  tariff  laws,  nevertheless  Congress  may  thereafter 
cause  it  to  become  foreign  within  such  intendment  by  levying 
an  impost  upon  its  products  coming  into  the  United  States. 
This  is  but  to  say  an  act  of  Congress  can  have  the  effect  of 
changing  the  stcUtM  of  a  territory  from  not  foreign  within  the 
meaning  of  the  tariff  laws  to  foreign  within  such  meaning, 
although  a  law  attempting  to  so  do  would  be  plainly  in  viola- 
tion of  the  Constitution,  if  the  principle  announced  in  this  case 
be  true,  that  the  treaty  from  the  moment  of  its  ratification  by 
its  own  force  caused  the  ceded  territory  to  be  no  longer  foreign 
within  the  meaning  of  the  tariff  laws. 

The  only  escape  my  mind  can  point  out  from  this  deduction 
i&  to  say  tiiat  territory  which  has  become  domestic,  and  there- 
fore ceases  to  be  foreign  within  the  meaning  of  the  tariff  law, 
can  yet  be  constitutionally  treated  by  Congress  as  if  it  had  not 
ceased  to  be  foreign  and  had  not  become  domestic.  But  this 
would  expressly  overrule  Woodruff  v.  Pof^hamy  8  Wall.  123, 
and  cannot  therefore  be  the  rule  of  decision  now  announced, 
since  that  case  is  referred  to  and  dted  approvingly  in  the  opin- 
ion of  my  brethren  who  dissent  in  the  Dotones  case,  and  who  do 
not  dissent  from  the  opinion  of  the  court  now  announced. 

Passing  these  considerations,  it  is  impossible  for  me  to  con- 
ceive that  Porto  Rico  ceased  to  be  subject  to  the  tariff  laws, 
for  the  reasons  fully  stated  by  me  in  my  concurring  opinion  in 
Dowries  v.  BidweU^  which  need  not  be  reiterated.  But,  for  the 
purposes  of  this  case  and  arguendo  only,  let  me  now  admit  that 
the  treaty  incorporated  Porto  Rico  into  the  United  States  despite 
the  provisions  which  were  contained  in  that  instrument.  Does 
it  follow  that  such  territory  atonce  ceased  to  be  subject  to  the 
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tariff  laws  before  Congress  had  the  time  to  act  ?    I  am  oon- 
strained  to  think  not. 

The  power  to  originate  revenue  laws  is  lodged  by  the  Con- 
stitution in  the  House  of  Kepresentatives.  When  a  tariff  bill  is 
drawn  the  revenue  to  arise  from  it  must  depend  upon  the  sum 
of  the  articles  which  are  to  be  imported  and  which  are  to  pay 
the  duty  provided  in  the  law.  Let  me  illustrate  it :  Suppose  a 
tariff  law  is  so  adjusted  that  the  greater  portion  of  the  revenue 
which  it  seeks  to  provide  is  drawn  from  a  few  articles  of  gen- 
eral consumption.  The  duties  to  be  paid  on  these  articles,  when 
imported,  will,  therefore,  largely  furnish  the  revenues  essential 
to  carry  on  the  government.  Suppose  a  treaty  of  cession  which 
embraces  territory  producing  in  large  quantities  the  articles 
upon  which  the  existing  tariff  laws  mainly  rely  for  revenue  to 
sustain  the  government.  If,  instantly,  on  the  ratification  of  the 
treaty,  before  Congress  can  remodel  or  change  the  laws  so  as  to 
provide  for  the  support  of  the  government,  the  articles  stated 
coming  into  the  United  States  from  the  country  in  question 
would  be  within  the  tariff  line,  and  thereby  entitled  to  free 
entry  into  the  United  States,  what  would  become  of  the  power 
of  the  House  of  Eepresentatives  and  of  the  Congress  on  the 
subject  of  revenue  as  provided  in  the  Constitution  ?  It  may  be 
said  in  answer  to  this  suggestion  that  Congress  could  make  the 
change,  and  whilst  of  course  a  brief  interval  of  disaster  would 
ensue,  during  which  there  would  be  no  revenue,  the  country 
must  suffer  the  consequences  during  such  interval.  But  does 
this  follow  t  Suppose  the  political  state  of  the  country  should 
be  such  that  there  was  a  difference  of  opinion  as  to  the  policy 
to  be  embodied  in  a  tariff  law,  analogous  to  that  which  existed 
when  CaUfomia  was  acquired  from  Mexico,  where,  in  conse- 
quence of  division  on  the  subject  of  the  slavery  question  be- 
tween the  different  branches  of  Congre^,  it  was  impossible  to 
enact  legislation  conferring  a  territorial  government  upon  Cali- 
fornia, what  would  be  the  situation  then  ?  Look  at  it  practically 
from  another  point  of  view.  Certainly  before  revenue  laws  can 
be  made  operative  in  a  district  or  country  it  is  essential  that 
the  situation  be  taken  into  account,  for  the  purpose  of  estab- 
lishing ports  of  entry,  collection  districts  and  the  necessarv 
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machinery  to  enforce  them.  Of  course,  it  is  patent  that  such 
investigations  cannot  be  made  prior  to  acquisition.  But,  as  the 
laws  immediately  extend,  without  action  of  Congress,  as  the 
result  of  acquisition,  it  must  follow  that  they  extend,  although 
none  of  the  means  and  instrumentalities  for  their  successful 
enforcement  can  possibly  be  devised  until  the  acquisition  is 
completed.  This  must  be,  unless  it  be  held  that  there  is  power 
in  the  government  of  the  United  States  to  enter  a  foreign 
country,  examine  its  situation  and  enact  legislation  for  it  before 
it  has  passed  under  the  sovereignty  of  the  United  States.  From 
the  point  of  view  of  the  United  States,  then,  it  seems  to  me 
that  the  doctrine  of  the  immediate  placing  of  the  tariff  laws 
outside  the  line  of  newly  acquired  territory,  however  extreme 
may  be  the  opinion  entertained  of  the  doctrine  of  immediate  in- 
corporation, is  inadmissible  and  in  conflict  with  the  Constitution. 
Let  me  look  at  and  illustrate  it  from  the  point  of  view  of  the 
ceded  territory.  In  doing  so  let  me  take  for  granted  the  accu- 
racy of  suggestions  which  have  been  advanced  in  argument. 
It  is  said  that  the  public  revenues  of  the  Island  of  Porto  Rico, 
except  only  such  as  were  raised  by  a  burdensome  and  compli- 
cated excise  tax  oh  incomes  and  business  vocations,  had  always 
been  chiefly  obtained  by  duties  on  imports  and  exports ;  that 
our  internal  revenue  laws,  if  applied  in  the  island,  would  prove 
oppressive  and  ruinous  to  many  people  and  interests ;  that  one  of 
the  staple  productions  of  the  i^nd— <K)ffee— had  always  been 
protected  by  a  tariff  duty,  whereas  under  our  tariff  laws  coffee 
was  admitted  into  the  United  States  free  of  duty ;  that  there 
was  no.  system  of  direct  taxation  of  property  in  operation  when 
the  island  was  ceded,  there  was  no  time  to  establish  one,  and 
such  a  system,  moreover,  would  have  entailed  upon  the  people 
burdens  incapable  of  being  borne.  I  cannot  conceive  that  under 
the  provisions  of  the  Constitution  conferring  upon  Congress  the 
power  to  raise  revenue  that  consequences  puch  as  would  flow 
from  immediately  putting  in  force  in  Porto  Bico  the  revenue 
laws  of  the  United  States  could  constitutionally  be  brought 
about  without  affording  to  the  Congress  the  opportunity  to  ad- 
just the  revenue  laws  of  the  United  States  to  meet  the  new  sit- 
uation. 
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All  these  suggestions,  however,  it  is  argued,  but  refer  to  ex- 
pediency, and  are  entitled  to  no  weight  as  against  the  theory 
that,  under  the  Constitution,  the  tari£F  laws  of  the  United  States 
took  effect  of  their  own  force  immediately  upon  the  cession. 
But  this  is  fallacious.  For,  if  it  be  demonstrated  that  a  par- 
ticular result  cannot  be  accomplished  without  destroying  the 
revenue  power  conferred  upon  Congress  by  the  Constitution, 
and  without  annihilating  the  conceded  authority  of  the  govern- 
ment in  other  respects,  such  demonstration  shows  the  unsound- 
ness of  the  argument  which  magnifies  the  results  flowing  from 
the  exercise  by  the  treaty-making  power  of  its  authority  to  ac- 
quire, to  the  detriment  and  destruction  of  that  balanced  and 
limited  government  which  the  Constitution  called  into  being. 
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This  was  a  petition  to  the  Court  of  Claims  by  a  British  sub- 
ject, to  recover  duties  exacted  by  the  collector  of  the  port  of 
San  Juan,  and  paid  under  protest,  upon  goods,  wares,  and  mer- 
chandise of  the  growth,  produce,  or  manufacture  of  the  United 
States,  between  August  12,  1898,  and  December  5, 1899. 

The  same  demurrer  was  filed  and  the  same  judgment  was 
entered  as  in  the  preceding  case. 

Mr.  Alphonso  Hart  and  Mr,  John  O.  Carlisle  for  appellant. 
Mr.  John  G.  Chaney  and  Mr.  Charles  C.  Leeds  were  on  Mr. 
Harffs  brief. 

Mr.  SoUeitor  General  and  Mr.  Attorney  General  for  appellee. 
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SyllaboB. 

Mb.  Justiob  Bbown  delivered  the  opinion  of  the  oourt 

This  case  is  controlled  by  the  case  of  Dooley  v.  United  States^ 
No,  501,  jost  decided.  So  far  as  the  duties  were  exacted  upon 
goods  imported  prior  to  the  ratification  of  the  treaty  of  April  11, 
1899,  they  were  properly  exacted.  So  far  as  they  were  imposed 
upon  importations  after  that  date  and  prior  to  December  5, 1899, 
plaintiff  is  entitled  to  recover  them  back. 

7%d  jvdgmerU  of  the  Court  of  Claims  is  therefore  reversed 
wnd  the  case  remanded  to  that  court  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 


•*•¥• 
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BBBOB  TO  THB   OXBOtJIT   OOUBT   OF   THB    UNTTED  8TATB8  FOB  THB 

80ITTHBBK  DISTBIOT  OF  NBW  YOBK. 

No.  607.   Ann^d  January  8,  9, 10,  U,  1901.— Deoided  May  87, 1901.> 

By  Mb.  Justiob  Bbowk,  in  annoancing  the  oonclusion  and  judgment  of 
thecoort 
The  Circuit  Courts  have  jurisdiction,  regardless  of  amount,  of  actions 

against  a  collector  of  customs  for  duties  exacted  and  paid  under  protest 

upon  merchandise  alleged  not  to  have  been  imported. 
The  island  of  Porto  Rico  is  not  a  part  of  the  United  States  within  that  pro- 

▼ision  of  the  Constitution  which  declares  that  **  all  duties,  imposts,  and 

excises  shall  be  uniform  throughout  the  United  States.^* 

1  In  announcing  the  conclusion  and  judgment  of  the  court  in  this  case, 
Mb.  Justice  Bbown  delivered  an  opinion.  Mb.  Justice  Whitb  dellY- 
ered  a  concurring  opinion  which  was  also  concurred  in  by  Mb.  Justiob 
Shibas  and  Mb.  Justice  McKenna.  Mb.  Justiob  Gbay  also  delivered  a 
concurring  opinion.  The  Chief  Justice,  Mb.  Justice  Habi«ab,  Mb.  Jus- 
tice Bbeweb,  and  Mb.  Justice  Peckham  dissented.  Thus  it  is  seen  that 
there  is  no  opinion  in  which  a  majority  of  the  court  concurred.  Under 
thdse  circumstances  I  have,  after  consultation  with  Mb.  Justiob  Bbowb, 
who  announced  the  judgment,  made  headnotes  of  each  of  the  sustaining 
opinions,  and  placed  before  each  the  names  of  the  justices  or  justice  who 
concurred  in  it. 
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SyUabiui. 

There  ie  a  clear  dietinotloii  between  enoh  prohibitions  of  the  Gonetltation 
ae  go  to  the  very  root  of  the  power  of  Gongreas  to  act  at  all,  irrespectiTe 
of  time  or  place,  and  aooh  ae  are  operatiTe  only  throughout  the  United 
Statea,  or  among  the  aeyeral  Statee. 

A  long  continned  and  nniform  interpretation,  put  by  the  executiTe  and  leg- 
islative departments  of  the  gOTemment,  upon  a  clause  in  the  Constitution 
should  be  followed  hy  the  Judicial  department,  unless  such  interpretation 
be  manifestly  contrary  to  its  letter  or  spirit. 
By  Mb.  Justice  Whitb,  with  whom  Mb.  Jostios  Shibab  and  Mb.  Jus- 

TiOB  MoKbhha  concurred. 

The  gOTemment  of  the  United  States  was  bom  of  the  Constitution,  and  all 
powers  which  it  enjoys  or  may  exercise  must  be  either  deriyed  expressly 
or  by  implication  from  that  instrament.  Ever  then,  when  an  act  of  any 
department  is  challenged,  because  not  warranted  by  the  Constitution,  the 
existence  of  the  authority  is  to  be  ascertained  by  determining  whether 
the  power  has  been  conferred  by  the  Constitution,  either  in  express  terms 
or  by  lawful  implication,  to  be  drawn  from  the  express  authority  conferred 
or  deduced  as  an  attribute  which  legitimately  inheres  in  the  nature  of  the 
powers  giTcn,  and  which  flows  from  the  character  of  the  government  es- 
tablished by  the  Constitution.  In  other  words,  whilst  confined  to  its  con- 
stitutional orbit,  the  govemment  of  the  United  States  is  supreme  within 
its  lawful  sphere. 

Bvery  function  of  the  goyernment  being  thus  derived  from  the  Constitn- 
tion,  it  follows  that  that  instrament  is  everywhere  and  at  all  times  po- 
tential in  so  far  as  its  provisions  are  applicable. 

Hence  it  is  that  wherever  a  power  is  given  by  the  Constitution  and  there  is 
a  limitation  imposed  on  the  anthority,  such  restriction  operates  upon  and 
confines  every  action  on  the  subject  within  its  constitutional  limits. 

Consequentiy  it  is  impossible  to  conceive  that  where  conditions  are  brought 
about  to  which  any  particular  provision  of  the  Constitution  applies  its 
controlling  influence  may  be  frustrated  by  the  action  of  any  or  all  of  the 
departments  of  the  government.  Those  departments,  when  discharging, 
within  the  limits  of  their  constitutional  power,  the  duties  which  rest  on 
them,  may  of  course  deal  with  the  subjects  committed  to  them  in  such  a 
way  as  to  cause  the  matter  dealt  with  to  come  under  the  control  of  pro- 
visions of  the  Constitutions  which  may  not  have  been  previously  applica- 
ble. But  this  does  not  conflict  wi  th  the  doctrine  just  stated,  or  presuppose 
that  the  Constitution  may  or  may  not  be  applicable  at  the  election  of  any 
agency  of  the  government. 

The  Constitution  has  undoubtedly  conferred  on  Congress  the  right  to  cre- 
ate such  municipal  organisations  as  it  may  deem  best  for  all  the  territo- 
ries of  the  United  States  whether  they  have  been  incorporated  or  not,  to 
give  to  the  inhabitants  as  respects  the  local  governments  such  degree  of 
leprssentation  as  may  be  conducive  to  the  pnblic  well-being,  to  deprive 
such  territory  of  representative  government  if  it  is  considered  just  to  do 
so,  and  to  change  such  local  governments  at  discretion. 

As  Congress  in  governing  the  territories  is  subject  to  the  Constitution,  it 
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retnlti  that  all  the  llmttations  of  the  Ck^nstltatlon  whtoh  ue  applicable 
to  GongreBS  in  exeroUing  this  authority  neeeaaarily  limit  its  power  on 
this  subject.  It  follows  also  that  erery  provision  of  the  Constitution 
which  is  applicable  to  the  territories  is  also  controlling  therein.  To 
Justify  a  departnre  from  this  elementary  principle  by  a  criticism  of  the 
opinion  of  Mr.  Chief  Justice  Taney  in  8eott  y.  SanVord^  10  How.  808, 
is  unwazranted.  Whatever  may  be  the  riew  entertained  of  the  correct- 
ness of  the  opinion  of  the  court  in  that  case,  in  so  far  as  it  interpreted  a 
particular  proTision  of  the  Constitution  concerning  slavery  and  decided 
that  as  so  construed  it  was  in  force  in  the  territories,  this  in  no  way  af- 
fects tlie  principle  which  that  decision  announced,  that  the  applicable 
proTisioDS  of  the  Constitution  were  operative. 

^n  the  case  of  the  territories,  as  in  every  other  instance,  when  a  provision 
of  the  Constitution  is  invoked,  the  question  which  arises  is,  not  whether 
the  Constitution  is  operative,  for  that  is  self-eyident,  but  whether  the  pro- 
vision relied  on  is  applicable. 

As  Congress  derives  its  authority  to  levy  local  taxes  for  local  purposes 
within  the  territories,  not  from  the  general  grant  of  power  to  tax  as  ex- 
pressed in  the  Constltutipn,  it  follows  that  ito  right  to  locally  tax  is  not 
to  be  measured  by  the  provision  empower!  og  Congress  '>  To  lay  and  col- 
lect Taxes,  Duties,  Imposts,  and  Excises,**  and  is  not  restraiaed  by  the 
requirement  of  uniformity  throughout  the  United  States.  But  the  power 
Just  referred  to,  as  well  as  the  qualiflijation  of  naif ormity,  restrains  Con- 
gress from  imposing  an  impost  duty  on  goods  coming  into  the  United  3tates 
from  a  territory  which  has  been  incorporated  into  and  forms  a  part  of  the 
United  States.  This  results  because  the  clause  of  the  Constitution  in 
.questton  does  not  confir  uiK>n  Congress  power  to  impose  such  an  impost 
duty  on  goods  coming  from  one  part  of  the  United  States  to  another  part 
thereof,  and  such  duty  besides  would  be  repugnant  to  the  requirement  of 
uniformity  throughout  the  United  States. 
Bt  Mb.  Jubtigx  Gbat. 

The  civil  government  of  the  United  States  cannot  extend  immediately,  and 
of  its  own  force,  over  territory  acquired  by  war.  Such  territory  must 
necessarily,  in  the  first  instance,  be  governed  by  the  military  power  under 
the  control  of  the  President  as  commander  in  chief.  Civil  government 
cannot  take  effect  at  once,  as  soon  as  possession  is  acquired  under  mili- 
tary authority,  or  even  as  soon  as  that  possession  is  confirmed  by  treaty. 
It  can  only  be  put  in  operation  by  the  action  of  the  appropriate  political 
department  of  the  government,  at  such  time  and  in  such  degree  as  that 
department  may  determine. 

In  a  conquered  territory,  civil  government  must  take  effect,  either  by  the 
action  of  the  treaty-making  power,  or  by  that  of  the  Congress  of  the  Uni- 
ted States.  Tlie  office  of  a  treaty  of  cession  ordinarily  is  to  put  an  end  to 
all  authority  of  the  foreign  government  over  the  territory;  and  to  subject 
the  territory  to  the  disposition  of  the  Government  of  the  United  States. 

The  government  and  disposition  of  territory  so  acquired  belong  to  the 
Qovemment  of  the  United  States,  consisting  of  the  President,  the  Senate, 
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elected  by  the  States,  end  the  House  of  Bepiesentatfyes,  chosen  by  and 
immediately  repiesenting  the  people  of  the  United  States. 

So  long  as  Congress  has  not  incorporated  the  territory  into  the  United 
States,  neither  military  occupation  nor  cession  by  treaty  makes  the  con- 
qnered  territory  domestic  territory,  in  the  sense  of  the  rcTenue  laws.  But 
those  laws  concerning  **  foreign  countries  **  remain  applicable  to  the  con- 
quered territory,  until  changed  by  Congress.- 

If  Congress  is  not  ready  to  construct  a  complete  gOTcmment  for  the  con- 
quered territory,  it  may  establish  a  temporary  goYemment,  which  is  not 
subject  to  all  the  restrictions  of  the  Constitution. 

Thib  was  an  aoUon  began  in  the  Oironit  Oourt  by  Downes^ 
doing  business  under  the  firm  name  of  S.  B.  Downes  A  Co., 
against  the  collector  of  the  port  of  New  York,  to  recover  bade 
duties  to  the  amount  of  $6S9.85  exacted  and  paid  under  protest 
upon  certain  oranges  consigned  to  the  plaintiflF  at  New  York, 
and  brought  thither  from  the  port  of  San  Juan  in  the  Island 
of  Porto  Rico  during  the  month  of  November,  1900,  after  the 
passage  of  the  act  temporarily  providing  a  civil  government  and 
revenues  for  the  Island  of  Porto  Bico,  known  as  the  Foraker 
act. 

The  District  Attorney  demurred  to  the  complaint  for  the 
want  of  jurisdiction  in  the  court,  and  for  insufficiency  of  its 
averments.  The  demurrer  was  sustained,  and  the  complaint 
dismissed.    Whereupon  plaintiff  sued  out  this  writ  or  error. 

Mr.  Frederic  JS.  Oaudert^  Jr.^  and  Mr.  John  (?.  Carlisle  for 
plaintiff  in  error,  Mr.  PwaL  Fuller  was  on  Mr.  Coudert's 
brief. 

Mr.  SoUdtor  General  and  Mr.  Attorney  General  for  defend- 
ants in  error. 

Mb.  JusTioiB  fisowK,  after  making  the  above  statement,  an- 
nounced the  conclusion  and  judgment  of  the  court. 

This  case  involves  the  question  whether  merchandise  brought 
into  the  port  of  New  York  from  Porto  Rico  since  the  passage 
of  the  Foraker  act,  is  exempt  from  duty,  notwithstanding  the 
third  section  of  that  act,  which  requires  the  payment  of  "  fif- 
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teen  per  centum  of  the  duties  which  are  required  to  be  levied, 
collected  and  paid  upon  like  articles  of  merchandise  imported 
from  foreign  countries." 

1.  The  exception  to  the  jurisdiction  of  the  court  is  not  well 
taken.  By- Rev.  Stat.  sec.  629,  subdivision  4,  the  Circuit  Courts 
are  vested  with  jurisdiction  ^^  of  all  suits  at  law  or  equity  arising 
under  any  act  providing  for  a  revenue  from  imports  or  ton- 
nage," irrespective  of  the  amount  involved.  This  section  should 
be  construed  in  connection  with  sec.  643,  which  provides  for 
the  removal  from  state  courts  to  Circuit  Courts  of  the  United 
States  of  suits  against  revenue  officers  ^^  on  account  of  any  act 
done  under  color  of  his  office,  or  of  any  such  [revenue],  law,  or 
on  account  of  any  right,  title  or  authority  claimed  by  such 
officer' or  other  person  under  any  such  law."  Both  these  sec- 
tions are  taken  from  the  act  of  March  2, 1838,  c.  57, 4  Stat.  632, 
commonly  known  as  the  Force  Bill,  and  are  evidently  intended  to 
include  all  actions  against  customs  officers  acting  under  color  of 
their  office.  While,  as  we  have  held  in  De  Lima  v.  BidweU^ 
actions  against  the  collector  to  recover  back  duties  assessed 
upon  non-importable  property  are  not  ^^  customs  cases  "  in  the 
sense  of  the  Administrative  Act,  they  are,  nevertheless,  actions 
arising  under  an  act  to  provide  for  a  revenue  from  imports,  in 
the  sense  of  section  629,  since  they  are  for  acts  done  by  a  col- 
lector under  color  of  bis  office.  This  subdivision  of  sec.  629 
was  not  repealed  by  the  Jurisdictional  Act  of  1875,  or  the  sub- 
sequent act  of  August  13, 1888,  since  these  acts  were  ^*  not  in- 
tended to  interfere  with  the  prior  statutes  conferring  jurisdic- 
tion upon  the  Circuit  or  District  Courts  in  special  cases,  and 
over  particular  subjects."  United  States  v.  Mooney^  116  U.  S. 
104, 107.  See  also  Ins.  Co,  v.  Ritchie,  5  WaU.  541 ;  PhUaddr 
phia  V.  The  CoUecior,  6  Wall.  720 ;  'HamthdU  v.  The  GoOeetar, 
9  Wall.  560.  As  the  case  "  involves  the  construction  or  appli- 
cation of  the  Constitution  "  as  well  as  the  constitutionality  of 
a  law  of  the  United  States,  the  writ  of  error  was  properly  sued 
out  from  this  court. 

2.  In  the  case  of  De  Lima  v.  Bidwdlj  just  decided,  we  held 
that  upon  the  ratification  of  the  treaty  of  peace  with  Spain, 
Porto  Rico  ceased  to  be  a  foreign  country,  and  became  a  terri- 
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tory  of  the  United  States,  and  that  duties  were  no  longer  ool- 
leotible  upon  merchandise  brought  from  that  island.  We  are 
now  asked  to  hold  that  it  became  a  part  of  the  United  8taU$ 
within  that  provision  of  the  Constitution  which  declares  that 
^^  all  duties,  imposts  and  excises  shall  be  uniform  throughout  the 
United  States.''  Art.  I,  sec.  8.  If  Porto  Rico  be  a  part  of  the 
United  States,  the  Foraker  act  imposing  duties  upon  its  pro- 
ducts is  unconstitutional,  not  only  by  reason  of  a  violation  of 
the  uniformity  clause,  but  becai^se  by  section  9  ^^  vessels  bound  to 
or  from  one  State "  cannot  ^^  be  obliged  to  enter,  dear  or  pay 
duties  in  another." 

The  case  also  involves  the  broader  question  whether  the  rev- 
enue clauses  of  the  Constitution  extend  of  their  own  force  to 
our  newly  acquired  territories.  The  Constitution  itself  does 
not  answer  the  question.  Its  solution  must  be  found  in  the 
nature  of  the  government  created  by  that  instrument,  in  the 
opinion  of  its  contemporaries,  in  the  practical  construction  put 
upon  it  by  Congress  and  in  the  decisions  of  this  court. 

The  Federal  government  was  created  in  1777  by  the  union  of 
thirteen  colonies  of  Great  Britain  in  ^^  certain  articles  of  con- 
federation and  perpetual  union,"  the  first  one  of  which  declared 
that  ^'  the  stile  of  this  confederacy  shall  be  the  United  States  of 
America."  Each  member  of  the  confederacy  was  denominated 
a  State,  Provision  was  made  for  the  representation  of  each 
State  by  not  less  than  two  nor  more  than  seven  delegates ;  but 
no  mention  was  made  of  territories  or  other  lands,  except  in 
Art.  XI,  which  authorized  the  admission  of  Canada,  upon  its 
^^  acceding  to  this  confederation,"  and  of  other  colonies  if  such 
admission  were  agreed  to  by  nine  States.  At  this  time  several 
States  made  claims  to  large  tracts  of  land  in  the  unsettled  West, 
which  they  were  at  first  indisposed  to  relinquish.  Disputes 
over  these  lands  became  so  acrid  as  nearly  to  defeat  the  con- 
federacy, before  it  was  fairly  put  in  operation.  Several  of 
the  States  refused  to  ratify  the  articles,  because  the  convention 
bad  taken  no  steps  to  settle  the  titles  to  these  lands  upon  prin- 
ciples of  equity  and  sound  policy ;  but  all  of  them,  through  fear 
of  being  accused  of  disloyalty,  finally  yielded  their  claims,  though 
Maryland  held  out  until  1781.    Most  of  these  States  in  the 
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mean  time  having  ceded  their  interests  in  these  lands,  the 
confederate  Congress,  in  1787,  created  the  first  territorial  gov- 
ernment northwest  of  the  Ohio  Kiver,  provided  for  local  self- 
government,  a  bill  of  rights,  a  representation  in  Oongress  by  a 
delegate,  who  shoald  have  a  seat  ^'  with  a  right  of  debating, 
bnt  not  of  voting,"  and  for  the  ultimate  formation  of  States 
therefrom,  and  their  admission  into  the  Union  on  an  equal  foot- 
ing with  the  original  States. 

The  confederacy,  owing  to  well-known  historical  reasons, 
having  proven  a  failure,  a  new  Constitution  was  formed  in 
1787  by  "the  people  of  the  United  States"  "for  the  United 
States  of  America,"  as  its  preamble  declares.  All  legislative 
powers  were  vested  in  a  Congress  consisting  of  representatives 
from  the  several  States,  but  no  provision  was  made  for  the  ad- 
mission of  delegates  from  the  territories,  and  no  mention  was 
made  of  territories  as  separate  portions  of  the  Union,  except 
that  Congress  was  empowered  "to  dispose  of  and  make  aU 
needful  rules  and  regulations  respecting  the  territory  or  other 
property  belonging  to  the  United  States."  At  thid  time  all  of 
the  States  had  ceded  their  unappropriated  lands  except  North 
Carolina  and  Georgia.  It  was  thought  by  Chief  Justice  Taney 
in  the  Dred  Scott  case,  19  How.  393,  436,  that  the  sole  object 
of  the  territorial  clause  was  "  to  transfer  to  the  new  govern- 
ment the  property  then  held  in  common  by  the  States,  and  to 
give  to  that  government  power  to  apply  it  to  the  objects  for 
which  it  had  been  destined  by  mutual  agreement  among  the 
States  before  their  league  was  dissolved ; "  that  the  power  "  to 
make  needful  rules  and  regulations  "  was  not  intended  to  give 
the  powers  of  sovereignty,  or  to  authorize  the  establishment  of 
territorial  governments — in  short,  that  these  words  were  used 
in  ..a  proprietary  and  not  in  a  political  sense.  But,  as  we  ob- 
served in  De  Lima  v.  BidweU^  the  power  to  establish  territo- 
rial governments  has  been  too  long  exercised  by  Congress  and 
acquiesced  in  by  this  court  to  be  deemed  an  unsettled  question. 
Indeed,  in  the  Dred  Scott  case  it  was  admitted  to  be  the  inevita- 
ble consequence  of  the  right  to  acquire  territory. 

It  is  sufficient  to  observe  in  relation  to  these  three  funda- 
mental instruments  that  it  can  nowhere  be  inferred  that  the 
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territories  were  ooiuddered  a  part  of  the  United  States.  The 
Constitution  was  created  by  the  people  of  the  United  SiateSj 
as  a  union  of  SUOeSj  to  be  governed  solely  by  representatives 
of  the  States ;  and  even  the  provision  relied  upon  here,  that 
all  duties,  imposts,  and  excises  shall  be  uniform  *'  throughout 
the  United  States,"  is  explained  by  subsequent  provisions  of 
the  Oonstitution,  that  "  no  tax  or  duty  shall  be  laid  on  articles 
exported  from  any  SUxtej^  and  ^^ no  preference  shall  be  given 
by  any  regulation  of  commerce  or  revenue  to  the  pcnrts  of  one 
State  over  those  of  another ;  nor  shall  vessels  bound  to  or  from 
one  State  be  obliged  to  enter,  dear  or  pay  duties  in  another." 
In  short,  the  Constitution  deals  with  States,  their  people,  and 
their  representatives. 

The  Thirteenth  Amendment  to  the  Constitution,  prohibiting 
slavery  and  involuntary  servitude  "  within  the  United  States, 
or  in  any  place  subject  to  their  jurisdiction,"  \a  also  significant 
as  showing  that  there  may  be  places  within  the  jurisdiction  of 
the  United  States  that  are  no  part  of  the  Union.  To  say  that 
the  phraseology  of  this  amendment  was  due  to  the  fact  that  it 
was  intended  to  prohibit  slavery  in  the  seceded  States,  under  a 
possible  interpretation  that  those  States  were  no  longer  a  part  of 
the  Union,  is  to  confess  the  very  point  in  issue,  since  it  involves 
an  admission  that,  if  these  States  were  not  a  part  of  the  Union 
they  were  still  subject  to  the  jurisdiction  of  the  United  States. 

Upon  the  other  hand,  the  Fourteenth  Amendment,  upon  the 
subject  of  citizenship,  declares  only  that  ^^  all  persons  born  or 
naturalized  m  the  United  States,  and  subject  to  the  jurisdiction 
thereof,  are  citizens  of  the  United  States,  and  of  the  Stats 
wherein  they  reside."  Here  there  is  a  limitation  to  persons 
bom  or  naturalized  in  the  United  States  which  is  not  extended 
to  persons  bom  in  any  place  '^  subject  to  their  jurisdiction." 

The  question  of  the  legal  relations  between  the  States  and 
the  newly  acquired  territories  first  became  the  subject  of  pubUc 
discussion  in  connection  with  the  purchase  of  Louisiana  in  1808. 
This  purchase  arose  primarily  from  the  fixed  policy  of  Spain  to 
exclude  all  foreign  commerce  from  the  Mississippi  This  re- 
striction became  intolerable  to  the  large  number  of  immigrants 
who  were  leaving  the  Eastern  States  to  settle  in  the  fertile  val- 
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ley  of  that  river  and  its  tributaries.  After  several  fatUe  at- 
tempts to  secure  the  free  navigation  of  that  river  by  treaty, 
advantage  was  taken  of  the  exhaostion  of  Spain  in  her  war  with 
Franoe,  and  a  provision  inserted  in  the  treaty  of  October  27, 
1795,  by  which  the  Mississippi  River  was  opened  to  the  com- 
merce of  the  United  States.  8  Stat.  138,  140,  Art.  IV.  In 
October,  1800,  by  the  secret  treaty  of  San  Ildefonso,  Spain 
retroceded  to  France  the  territory  of  Louisiana.  This  treaty 
created  such  a  ferment  in  this  country  that  James  Monroe 
was  sent  as  minister  extraordinary  with  discretionary  powers 
to  cooperate  with  Livingston,  then  minister  to  France,  in  the 
purchase  of  Sew  Orleans,  for  which  Congress  appropriated 
$2,000,000.  To  the  surprise  of  the  negotiators,  Bonaparte  in- 
vited them  to  make  an  offer  for  the  whole  of  Louisiana  at  a 
price  finally  fixed  at  $15,000,000.  It  is  well  known  that  Mr. 
Jefferson  entertained  grave  doubts  as  to  his  power  to  make 
the  purchase,  or,  rather,  as  to  his  right  to  annex  the  territory 
and  make  it  part  of  the  United  States^  and  had  instructed  Mr. 
livingston  to  make  no  argeement  to  that  effect  in  the  treaty, 
as  he  believed  it  could  not  be  legally  done.  Owing  to  a  new 
war  between  England  and  France  being  upon  the  point  of  break- 
ing out,  there  was  need  for  haste  in  the  negotiations,  and  Mr. 
Livingston  took  the  responsibility  of  disobeying  his  instructions, 
and,  probably  owing  to  the  insistence  of  Bonaparte,  consented 
to  the  third  article  of  the  treaty,  which  provided  that  ^^  the 
inhabitants  of  the  ceded  territory  shall  be  incorporated  in  the 
Union  of  the  United  States,  and  admitted  as  soon  as  possible, 
according  to  the  principles  of  the  Federal  Oonstitutibn,  to  the 
enjoyment  of  aU  the  rights,  advantages  and  immunities  of  citi- 
zens of  the  United  States ;  and  in  the  meantime  they  shall  be 
maintained  and  protected  in  the  free  enjoyment  of  their  liberty, 
property  and  the  religion  which  they  profess."  This  evidently 
committed  the  government  to  the  ultimate,  but  not  to  the  im- 
mediate, admission  of  Louisiana  as  a  State,  and  postponed  its 
incorporation  into  the  Union  to  the  pleasure  of  Congress.  In 
regard  to  this,  Mr.  Jefferson,  in  a  letter  to  Senator  Breckinridge 
of  Kentucky,  of  August  12, 1803,  used  the  following  language: 
*^  This  treatv  must,  of  course,  be  laid  before  both  houses,  because 
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both  have  important  functions  to  ezeroise  respecting  it.  They, 
I  presume,  will  see  their  duty  to  their  country  in  ratifying  and 
paying  for  it,  so  as  to  secure  a  good  which  would  otherwise 
probably  be  never  again  in  their  power.  But  I  suppose  they 
must  then  appeal  to  the  nation  for  an  additional  article  to  the 
Constitution  approving  and  confirming  an  act  which  the  nation 
had  not  previously  authorized.  The  Constitution  has  made  no 
provision  for  holding  foreign  territory,  still  less  for  incorporat- 
ing foreign  nations  into  our  Union.  The  Executive,  in  seizing 
the  fugitive  occurrence  which  so  much  advances  th6  good  of 
their  country,  has  done  an  act  beyond  the  Constitution." 

To  cover  the  questions  raised  by  this  purchase  Mr.  Je£Ferson 
prepared  two  amendments  to  the  Constitution,  the  first  of  which 
declared  that  ^^  the  province  of  Louisiana  is  incorporated  with 
the  TTnited  States  and  made  part  thereof ; "  and  the  second  of 
which  was  couched  in  a  little  different  language,  viz. :  ^^  Louis- 
iana, as  ceded  by  France  to  the  United  States,  is  made  a  part 
of  the  United  States.  Its  white  inhabitants  shall  be  citizens, 
and  stand,  as  to  their  rights  and  obligations,  on  the  same  foot- 
ing as  other  citizens  in  analogous  situations."  But  by  the  time 
Congress  assembled,  October  17, 1803,  either  the  argument  of 
his  friends  or  the  pressing  necessity  of  the  situation  seems  to 
have  dispelled  his  doubts  regarding  his  power  under  the  Con- 
stitution, since  in  his  message  to  Congress  he  referred  the  whole 
matter  to  that  body,  saying  that  ^^  with  the  wisdom  of  Congress 
it  will  rest  to  take  those  ulterior  measures  which  may  be  neces- 
sary for  the  immediate  occupation  and  temporary  government 
of  the  country ;  for  its  incorporation  into  the  Union."  Jeffer- 
son's Writings,  vol.  8,  p.  269. 

The  raising  of  money  to  provide  for  the  purchase  of  this  ter- 
ritory and  the  act  providing  a  civil  government  gave  rise  to  an 
animated  debate  in  Congress,  in  which  two  questions  were  prom- 
inently presented  :  Firstj  whether  the  provision  for  the  ultimate 
incorporation  of  Louisiana  into  the  Union  was  constitutional ; 
and,  second,  whether  the  seventh  article  of  the  treaty  admitting 
the  ships  of  Spain  and  France  for  the  next  twelve  years  "  into 
the  ports  of  New  Orleans,  and  in  all  other  legal  ports  of  entry 
within  the  ceded  territory,  in  the  same  manner  as  the  ships  of 
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the  United  States  coming  directly  from  France  or  Spuin,  or  any 
of  their  colonies,  without  being  subject  to  any  other  or  greater 
duty  on  merchandise  or  other  or  greater  tonnage  than  that  paid 
by  the  citizens  of  the  United  States/'  was  an  unlawful  discrimi- 
nation in  favor  of  those  ports  and  an  infringement  upon  Art.  I, 
sec.  9,  of  the  Constitution,  that  '^  no  preference  shall  be  given  by 
any  regulation  of  commerce  or  revenue  to  the  ports  of  one  State 
over  those  of  another."  This  article  of  the  treaty  contained 
the  further  stipulation  that  "  during  the  space  of  time  above 
mentioned  no  other  nation  shall  have  a  right  to  the  same  priv- 
ileges in  the  ports  of  the.  ceded  territory ;  .  .  .  and  it  is  well 
onderstood  that  the  object  of  the  above  article  is  to  favor  the 
manufactures,  commerce,  freight  and  navigation  of  France  and 
Spain." 

It  is  unnecessary  to  enter  into  the  details  Of  this  debate.  The 
arguments  of  individual  legislators  are  no  proper  subject  for  ju- 
dicial comment.  They  are  so  often  influenced  by  personal  or 
political  considerations,  or  by  the  assumed  necessities  of  the  sit- 
uation, that  they  can  hardly  be  considered  even  as  the  deliberate 
views  of  the  persons  who  make  them,  much  less  as  dictating  the 
construction  to  be  put  upon  the  Constitution  by  the  courts. 
UnUed  States  v.  Union  Poo.  RaUroad,  91 U.  S.  72, 79.  Suffice 
it  to  say  that  the  administration  party  took  the  ground  that, 
under  the  constitutional  power  to  make  treaties,  there  was  ample 
power  to  acquire  territory,  and  to  hold  and  govern  it  under  laws 
to  be  passed  by  Congress ;  and  that  as  Louisiana  was  incor- 
porated into  the  Union  as  a  territory,  and  not  as  a  State,  a  stipu- 
lation for  citizenship  became  necessary ;  that  as  a  State  they 
would  not  have  needed  a  stipulation  for  the  safety  of  their  lib- 
erty, property  and  religion,  but  as  territory  this  stipulation  would 
govern  aiid  restrain  the  undefined  powers  of  Congress  to  "  make 
rules  and  regulations  "  for  territories.  The  Federalists  admitted 
the  power  of  Congress  to  acquire  and  hold  territory,  but  denied 
its  power  to  incorporate  it  into  the  Union  under  the  Constitu- 
tion as  it  then  stood. 

They  also  attacked  the  seventh  article  of  the  treaty,  discrimi- 
nating in  favor  of  French  and  Spanish  ships,  as  a  distinct  viola- 
tion o|  the  Constitution  against  preference  being  given  to  the 
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ports  of  one  State  over  those  of  another.  The  administration 
party,  through  Mr.  Elliott  of  Vermont,  replied  to^this  that "  the 
States,  as  such,  were  equal  and  intended  to  preserve  that  equal- 
ity ;  and  the  provision  of  the  Constitution  alluded  to  was  cal- 
culated to  prevent  Congress  from  making  any  odious  discrimi- 
nation or  distinctions  between  particular  States.  It  was  not 
contemplated  that  this  provision  would  have  application  to  co- 
lonial or  territorial  acquisitions."  Said  Mr.  Nicholson  of  Mary- 
land, speaking  for  the  administration :  ^^  It  [Louisiana]  is  in  the 
nature  of  a  colony  whose  commerce  may  be  regulated  without 
any  reference  to  the  Constitution.  Had  it  been  the  Island  of 
Cuba  which  was  ceded  to  us,  under  a  similar  condition  of  admit- 
ting French  and  Spanish  vessels  for  a  limited  time  into  Havana, 
could  it  possibly  have  been  contended  that  this  would  be  giving 
a  preference  to  the  ports  of  one  State  over  those  of  another,  or 
that  the  uniformity  of  duties,  imposts  and  excises  throughout 
the  United  States  would  have  been  destroyed  ?  And  because 
Louisiana  lies  adjacent  to  our  own  territory  is  it  to  be  viewed  in 
a  different  light  ? " 

As  a  sequence  to  this  debate  two  bills  were  passed,  one  Oc- 
tober 31, 1803,  2  Stat.  245,  authorizing  the  President  to  take 
possession  of  the  territory,  and  to  continue  the  existing  govern- 
ment, and  the  other  November  10,  1803,  2  Stat.  245,  making 
provision  for  the  payment  of  the  purchase  price.  These  acts 
continued  in  force  until  March  26,  1804,  when  a  new  act  was 
passed  providing  for  a  temporary  government,  2  Stat.  288,  c.  38, 
and  vesting  all  legislative  powers  in  a  governor  and  legislative 
council,  to  be  appointed  by  the  President.  These  statutes  may 
be  taken  as  expressing  the  views  of  Congress,  first,  that  territory 
may  be  lawfully  acquired  by  treaty,  with  a  provision  for  its  ul- 
timate incorporation  into  the  Union ;  and,  second,  that  a  dis- 
crimination in  favor  of  certain  foreign  vessels  trading  with  the 
ports  of  a  newly  acquired  territory  is  no  violation  of  that  clause 
of  the  Constitution,  Art.  1,  sec.  9,  that  declares  that  no  preference 
shall  be  given  to  the  ports  of  one  State  over  those  of  another. 
It  is  evident  that  the  constitutionality  of  this  discrimination  can 
only  be  supported  upon  the  theory  that  ports  of  territories  are 
not  ports  of  States  within  the  meaning  of  the  Constitution. 
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The  same  construction  was  adhered  to  in  the  treaty 
Spain  for  the  purchase  of  Florida,  8  Stat.  252,  the  sixth  article 
of  which  provided  that  the  inhabitants  should  ^^  be  incorporated 
into  the  Union  of  the  United  States,  as  soon  as  tnay  be  consist- 
ent with  the  principles  of  the  Federal  Constitution ; "  and  the 
fifteenth  article  of  which  agreed  that  Spanish  vessels  coining 
directly  from  Spanish  ports  and  laden  with  productions  of 
Spanish  growth  or  manufacture,  should  be  admitted,  for  the 
term  of  twelve  years,  to  the  ports  of  Pensacola  and  St.  Au- 
gustine, '^  without  paying  other  or  higher  duties  on  their  cargoes, 
or  of  tonnage,  than  will  be  paid  by  the  vessels  of  the  United 
States,"  and  that  ^^  during  the  said  term  no  other  nation  shall 
enjoy  the  same  privileges  within  the  ceded  territories." 

So,  too,  in  the  act  annexing  the  Republic  of  Hawaii,  there 
was  a  {rtovision  continuing  in  efFect  the  customs  relations  of 
the  Hawaiian  Islands  with  the  United  States  and  other  coun- 
tries, the  efFect  of  which  was  to  compel  the  collection  in  those 
islands  of  a  duty  upon  certain  articles,  whether  coming  from 
the  United  States  or  other  countries,  much  greater  than  the 
duty  provided  by  the  general  tariff  law  then  in  force.  This 
was  a  discrimination  against  the  Hawaiian  ports  wholly  incon- 
sistent with  the  revenue  clauses  of  the  Constitution,  if  such 
clauses  were  there  operative. 

The  very  treaty  with  Spain  under  discussion  in  this  case  con- 
tains similar  discriminative  provisions,  which  are  apparently 
irreconcilable  with  the  Constitution,  if  that  instrument  be  held 
to  extend  to  these  islands  immediately  upon  their  cession  to 
the  United  States.  By  Art.  I Y  the  United  States  agree  ''  for 
the  term  of  ten^ears  from  the  date  of  the  exchange  of  the 
ratifications  of  the  present  treaty,  to  admit  Spanish  ships  iuid 
merchandise  to  the  ports  of  the  Philippine  Islands  on  the  same 
terms  as  ships  and  merchandise  of  the  United  States  " — a  priv- 
ilege not  extending  to  any  other  ports.  It  was  a  clear  breach 
of  the  uniformity  clause  in  question,  and  a  manifest  excess  of 
authority  on  the  part  of  the  commissioners,  if  ports  of  the 
Philippine  Islands  be  ports  of  the  United  States. 

So,  too,  by  Art.  XIII,  ^'Spanish  scientific,  literary  and  artis- 
tic works  .    .    •    shall  be  continued  to  be  admitted  free  of 
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duty  in  saoh  territorieB,  for  the  period  of  ten  yean,  to  be  reck- 
oned from  the  date  of  the  exchange  of  the  ratifications  of  this 
treaty."  This  is  also  a  clear  discrimination  in  favor  of  Spanish 
literary  productions  into  particular  ports. 

Notwithstanding  these  provisions  for  the  incorporation  of 
territories  into  the  Union,  Congress,  not  only  in  organizing  the 
territory  of  Louisiana  by  act  of  March  26, 1804^  but  all  other 
territories  carved  out  of  this  vast  inheritance,  has  assumed  that 
the  Constitution  did  not  extend  to  them  of  its  own  force,  and 
has  in  each  case  made  special  provision,  either  that  their  legis- 
latures shall  pass  no  law  inconsistent  with  the  Constitution  of 
the  United  States,  or  that  the  -Constitution  or  laws  of  the  Uni- 
ted States  shall  be  the  supreme  law  of  such  territories.  Finally, 
in  Rev.  Stat.  sec.  1891,  a  general  provision  was  enacted  that 
^  the  Constitution  and  all  laws  of  the  United  States  which  are 
not  locally  inapplicable  shall  have  the  same  force  and  e£Fect 
within  all  the  organized  territories,  and  in  every  territoxy  here- 
after organized,  as  elsewhere  within  the  United  States." 

So,  too,  on  March  6, 1820,  3  Stat.  545,  c.  22,  in  an  act  au- 
thorizing the  people  of  Missouri  to  form  a  state  government^ 
after  a  heated  debate.  Congress  declared  that  in  the  territory 
of  Louisiana  north  of  36^  30'  slavery  should  be  forever  prohib- 
ited. It  is  true  that,  for  reasons  which  have  become  historical, 
this  act  was  declared  to  be  unconstitutional  in  ScoU  v.  Sand- 
fordj  19  How.  393,  but  it  is  none  the  less  a  distinct  annuncia- 
tion by  Congress  of  power  over  property  in  the  territories  which 
it  obviously  did  not  possess  in  the  several  States. 

The  researches  of  counsel  have  collated  a  large  number  of 
other  instances,  in  which  Congress  has  in  its  enactments  recog- 
nized the  fact  that  provisions  intended  for  the  States  did  not 
embrace  the  territories,  unless  specially  mentioned.  These  are 
found  in  the  laws  prohibiting  the  slave  trade  with  ^'  the  United 
States  or  territories  thereof ; "  or  equipping  ships  '^  in  any  port 
or  place  within  the  jurUdidion  of  the  United  States ; "  in  the 
internal  revenue  laws,  in  the  early  ones  of  which  no  pro- 
vision was  made  for  the  collection  of  taxes  in  the  territory  not 
included  within  the  boundaries  of  the  existing  States,  and  others 
of  which  extended  them  expressly  to  the  territories,  or  'i  within 
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the  exterior  boundaries  of  the  United  States ; "  and  in  the  acts 
extending  the  internal  revenue  laws  to  the  Territories  of  Alaska 
and  Oklahoma.  It « would  prolong  this  opinion  unnecessarily 
to  set  forth  the  provisions  of  these  acts  in  detail.  It  is  suffi- 
cient to  say  that  Congress  has  or  has  not  applied  the  revenue 
laws  to  the  territories,  as  the  circumstances  of  each  case  seemed 
to  require,  and. has  specifically  legislated  for  the  territories 
whenever  it  was  its  intention  to  execute  laws  beyond  the  limits 
of  the  States.  Indeed,  whatever  may  have  been  the  fluctua- 
tions of  opinion  in  other  bodies,  (and  even  this  court  has  not 
been  exempt  from  them,)  Congress  has  been  consistent  in  rec- 
ognizing the  difference  between,  the  States  and  territories  un- 
der the  Constitution. 

The  decisions  of  this  court  upon  this  subject  have  not  been 
altogether  harmonious.  Some  of  them  are  based  upon  the 
theory  that  the  Constitution  does  not  apply  to  the  territories 
without  legislation.  Other  cases,  arising  from  territories  where 
such  legislation  has  been  had,  contain  language  which  would 
justify  the  inference  that  such  legislation  was  unnecessary,  and 
that  the  Constitution  took  effect  immediately  upon  the  cession 
of  the  territory  to  the  United  States.  It  may  be  remarked, 
upon  the  threshold  of  an  analysis  of  these  cases,  that  too  much 
weight  must  not  be  given  to  general  expressions  found  in  sev- 
eral opinions  that  the  power  of  Congress  over  territories  is  com- 
plete and  supreme,  because  these  words  may  be  interpreted  as 
meaning  only  supreme  under  the  Constitution ;  nor  upon  the 
other  hand,  to  general  statements  that  the  Constitution  covers 
the  territories  as  well  as  the  States,  since  in  such  cases  it  will 
be  found  that  acts  of  Congress  had  already  extended  the  Con- 
stitution to  such  territories,  and  that  thereby  it  subordinated 
not  only  its  own  acts,  but  those  of  the  territorial  legislatures, 
to  what  had  become  the  supreme  law  of  the  land.  "It  is  a 
maxim  not  to  be  disregarded,  that  general  expressions,  in  every 
opinion,  are  to  be  taken  in  connection  with  the  case  in  which 
those  expressions  are  used.  If  they  go  beyond  the  case,  they 
may  be  respected,  but  ought  not  to  control  the  judgment  in  a 
subsequent  suit  when  the  very  point  is  presented  for  decision. 
The  reason  of  this  maxim  is  obvious.    The  question  actually 


DOWNES  V.  BIDWELL.  259 

Qpixiioii  of  th«  Court 

before  the  ooart  is  investigated  with  care,  and  considered  in  its 
fall  extent  Other  prindples  which  may  serve  to  illustrate  it, 
are  considered  in  their  relation  to  the  case  decided,  but  their 
possible  bearing  on  all  other  cases  is  seldom  completely  inves- 
tigated."     Cohens  v.  Virginia,  6  Wheat.  264,  399. 

The  earliest  case  is  that  of  Hepbwm  v.  EUaey,  2  Cranch,  445, 
in  which  this  court  held  that,  under  that  clause  of  the  Constitu- 
tion limiting  the  jurisdiction  of  the  courts  of  the  United  States 
to  controversies  between  citizens  of  different  StateSj  a  citizen  of 
the  District  of  Columbia  could  not  maintain  an  action  in  the 
Circuit  Court  of  the  United  States.  It  was  argued  that  the 
word  ^^  State,"  in  that  connection,  was  used  simply  to  denote  a 
distinct  political  society.  ^^  But,"  said  the  Chief  Justice,  ^'  as 
the  act  of  Congress  obviously  used  the  word  ^  State '  in  reference 
to  that  term  as  used  in  the  Constitution,  it  becomes  necessary 
to  inquire  whether  Columbia  is  a  State  in  the  sense  of  that  in- 
strument. The  result  of  that  examination  is  a  conviction  that 
the  members  of  the  American  confederacy  only  are  the  States 
contemplated  in  the  Constitution,  .  .  .  and  excludes  from 
the  term  the  signification  attached  to  it  by  writers  on  the  law 
of  nations."  This  case  was  followed  in  Barney  v.  Baltimore 
Cityj  6  Wall.  280,  and  quite  recently  in  Sooe  v.  Jamieson,  166 
U.  S.  395.  The  same  rule  was  applied  to  citizens  of  territories 
in  New  Orleans  v.  Winter,  1  Wheat  91,  in  which  an  attempt 
was  made  to  distinguish  Sv  territory  from  the  District  of  Colum- 
bia. But  it  was  said  that  ^  neither  of  them  is  a  State  in  the 
sense  in  which  that  term  is  used  in  the  Constitution."  In  Scott 
V.  Jones,  5  How.  343,  and  in  Miner^  BanJc  v.  Iowayl2  How.  1, 
it  was  held  that  under  the  Judiciary  Act,  permitting  writs  of 
error  to  the  Supreme  Court  of  a  State,  in  cases  where  the  validity 
of  a  staU  statute  is  drawn  in  question,  an  act  of  a  territorial 
legislature  was  not  within  the  contemplation  of  Congress. 

Loughborough  v.  Blake,  5  Wheat.  317,  was  an  action  of  tres- 
pass (or,  as  appears  by  the  original  record,  replevin)  brought  in 
the  Circuit  Court  for  the  District  of  Columbia  to  try  the  right 
of  Congress  to  impose  a  direct  tax  for  general  purposes  on  that 
District.  3  Stat.  216,  c.  60,  Feb.  17, 1816.  It  was  insisted  that 
Congress  could  act  in  a  double  capacity :  in  one  as  legislating 
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for  the  States ;  in  the  other  as  a  local  legislature  for  the  Dis- 
trict of  Columbia.  In  the  latter  character,  it  was  admitted  that 
the  power  of  levying  direct  taxes  might  be  exercised,  but  for 
District  purposes  only,  as  a  state  legislature  might  tax  for  state 
purposes ;  but  that  it  could  not  legislate  for  the  District  under 
Art.  I,  sec.  8,  giving  to  Congress  the  power  "  to  lay  and  collect 
taxes,  imposts  and  excises,"  which  '<  shall  be  uniform  through- 
out the  IJnited  States,"  inasmuch  as  the  District  was  no  part 
of  the  TJnited  States.  It  was  held  that  the  grant  of  this  power 
was  a  general  one  without  limitation  as  to  place,  and  conse- 
quently extended  to  all  places  over  which  the  government  ex- 
tends ;  and  that  it  extended  to  the  District  of  Columbia  as  a 
constituent  part  of  the  IJnited  States.  The  fact  that  Art.  I, 
sec.  20,  declares  that  ^^  representatives  and  direct  taxes  shall  be 
apportioned  among  the  several  States  .  .  according  to 
their  respective  numbers,"  furnished  a  standard  by  which  taxes 
were  apportioned ;  but  not  to  exempt  any  part  of  the  country 
from  their  operation.  '^The  words  used  do  not  mean,  that 
direct  taxes  shall  be  imposed  on  States  only  which  are  repre- 
sented, or  shall  be  apportioned  to  representatives;  but  that 
direct  taxation,  in  its  application  to  States,  shall  be  apportioned 
to  numbers."  That  Art.  I,  sec.  9,  ^  4,  declaring  that  direct 
taxes  shall  be  laid  in  proportion  to  the  census,  was  applicable 
to  the  District  of  Columbia,  ^'  and  will  enable  Congress  to  ap- 
portion on  it  its  just  and  equal  share  of  the  burden,  with  the 
same  accuracy  as  on  the  respective  States.  If  the  tax  be  laid 
in  this  proportion,  it  is  within  the  very  words  of  the  restriction. 
It  is  a  tax  in  proportion  to  the  census  or  enumeration  referred 
to."  It  was  further  held  that  the  words  of  the  ninth  section 
did  not  ^  in  terms  require  that  the  system  of  direct  taxation, 
when  resorted  to,  shall  be  extended  to  the  territories,  as  the 
words  of  the  second  section  require  that  it  shall  be  extended  to 
all  the  States.  They  therefore  may,  without  violence,  be  un- 
derstood to  give  a  rule  when  the  territories  shall  be  taxed  with- 
out imposing  the  necessity  of  taxing  them." 

There  could  be  no  doubt  as  to  the  correctness  of  this  conclu- 
sion, so  far,  at  least,  as  it  applied  to  the  District  of  Columbia. 
This  District  had  been  a  part  of  the  States  of  Maryland  and 
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Yirginia.  It  had  been  anbjeot  to  the  Oonstitntion,  and  was  a 
part  of  the  United  States.  The  Constitation  had  attached  to 
it  irrevocably.  There  are  steps  which  can  never  be  taken  back- 
ward. The  tie  that  bound  the  States  of  Maryland  and  Yii^nia 
to  the  Constitation  could  not  be  dissolved,  without  at  least  the 
consent  of  the  Federal  and  state  governments  to  a  formal  sepa- 
ration. The  mere  cession  of  the  District  of  Columbia  to  the 
Federal  government  relinquished  the  authority  of  the  States,  but 
it  did  not  take  it  out  of  the  United  States  or  from  under  the  aegis 
of  the  Constitution.  Neither  party  had  ever  consented  to  that 
construction  of  the  cession.  If,  before  the  District  was  set  off, 
Congress  had  passed  an  unconstitutional  act,  affecting  its  inhab- 
itants, it  would  have  been  void.  If  done  after  the  District  was 
created,  it  would  have  been  equally  void ;  in  other  words,  Con- 
gress could  not  do  indirectly  by  carving  out  the  District  what 
it  could  not  do  directly.  The  District  still  remained  a  part  of 
the  United  States,  protected  by  the  Constitution.  Indeed,  it 
would  have  been  a  fanciful  construction  to  hold  that  territory 
which  had  been  once  a  part  of  the  United  States  ceased  to  l>d 
such  by  being  ceded  directly  to  the  Federal  government. 

In  delivering  the  opinion,  however,  the  Chief  Justice  made 
certain  observations  which  have  occasioned  some  embarrass- 
ment in  other  cases.  ^  The  power,^'  said  he,  "  to  lay  and  collect 
duties,  imposts,  and  excises  may  be  exercised,  and  must  be  exer- 
cised, throughout  the  United  States.  Does  this  term  designate 
the  whole,  or  any  particular  portion  of  the  American  empire  ? 
Certainly  this  question  can  admit  but  of  one  answer.  It  is  the 
name  given  to  our  great  republic,  which  is  composed  of  States 
and  territories.  The  District  ot  Columbia,  or  the  territory 
west  of  the  Missouri,  is  not  less  within  the  United  States  than 
Maryland  and  Pennsylvania ;  and  it  is  not  less  necessary,  on 
the  principles  of  our  Constitution,  that  uniformity  in  the  impo- 
sition of  imposts,  duties  and  excises,  should  be  observed  in  the 
one,  than  in  the  other.  Since,  then,  the  power  to  lay  and  col- 
lect taxes,  which  includes  direct  taxes,  is  obviously  coextensive 
with  the  power  to  lay  and  collect  duties,  imposts  and  excises, 
and  since  Idie  latter  extends  throughout  the  United  States,  it  fol- 
lows, that  the  power  to  impose  direct  taxes  also  extends  through- 
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out  the  United  States."  So  &r  as  applioable  to  the  District  of 
Colombia,  these  observations  are  entirely  sound.  So  far  as  they 
apply  to  the  territories,  they  were  not  called  for  by  the  exi- 
gencies of  the  case. 

In  line  with  Laughbor<mgh  v.  BlaJce  is  the  case  of  CaUan  y. 
WUsony  127  n.  S.  640,  in  which  the  provisions  of  the  Constita- 
tion  relating  to.  trial  by  jury  were  held  to  be  in  force  in  the 
District  of  Columbia.  Upon  the  other  hand,  in  Qeofroy  v. 
Riggsj  133  XT.  S.  258,  the  District  of  Colnmbia,  as  a  political 
community,  was  held  to  be  one  of  ^^  the  States  of  the  Union  " 
within  the  meaning  of  that  term  as  used  in  a  consular  conven- 
tion of  February  23, 1863,  with  France.  The  seventh  article 
of  that  convention  provided  that  in  all  the  States  of  the  Union, 
whose  existing  laws  permitted  it,  Frenchmen  should  enjoy  the 
right  of  holding,  disposing  of  and  inheriting  property  in  tiie 
same  manner  as  citizens  of  the  United  States ;  and  as  to  the 
States  of  the  Union,  by  whose  existing  laws  aliens  were  not 
permitted  to  hold  real  estate,  the  President  engaged  to  recom- 
mend to  them  the  passage  of  such  laws  as  might  be  necessary 
for  the  purpose  of  conferring  this  right.  The  court  was  of  opin- 
ion that  if  these  terms,  ^'  States  of  the  Union,"  were  held  to 
exclude  the  District  of  Columbia  and  the  territories,  our  gov- 
ernment would  be  placed  in  the  inconsistent  position  of  stipu- 
lating that  French  citizens  should  enjoy  the  right  of  holding, 
disposing  of  and  inheriting  property  in  like  manner  as  citizens 
of  the  United  States,  in  States  whose  laws  permitted  it,  and 
engaging  that  the  President  should  recommend  the  passage  of 
laws  conferring  that  right  in  States  whose  laws  did  not  permit 
aliens  to  hold  real  estate,  while  at  the  same  time  refuring  to 
citizens  of  France,  holding  property  in  the  District  of  Columbia 
and  in  some  of  the  territories,  where  the  power  of  the  United 
States  is  in  that  respect  unlimited,  a  like  release  from  the  disa- 
bilities of  alienage,  ^'  thus  discriminating  against  them  in  favor 
of  citizens  of  France  holding  property  in  States  having  similar 
legislation.  No  plausible  motive  can  be  assigned  for  such  dis- 
crimination. A  right  which  the  government  of  the  United 
States  apparentiy  desires  that  citizens  of  France  should  enjoy 
in  all  the  States  it  would  hardly  refuse  to  them  in  the  district 
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embraoing  its  capital,  or  in  any  of  its  own  territorial  depen- 
dencies." 

This  case  may  be  considered  as  establishing  the  principle  that, 
in  dealing  with  foreign  sovereignties,  the  term  "United  States" 
has  a  broader  meaning  than  when  used  in  the  Constitution,  and 
includes  all  territories  subject  to  the  jurisdiction  of  the  Federal 
government,  wherever  located.  In  its  treaties  and  conventions 
with  foreign  nations  this  government  is  a  unit.  This  is  so  not 
because  the  territories  comprised  a  part  of  the  government  es- 
tablished by  the  people  of  the  States  in  their  Oonstitution,  but 
because  the  Federal  government  is  the  only  authorized  organ  of 
the  territories,  as  well  as  of  the  States,  in  their  foreign  relations. 
By  Art.  I,  sec.  10,  of  the  Constitution,  "  no  State  shall  enter 
into  any  treaty,  alliance  or  confederation,  ...  or  enter 
into  any  agreement  or  compact  with  another  State,  or  with  a 
foreign  power."  It  would  be  absurd  to  hold  that  the  territories, 
which  are  much  less  independent  than  the  States,  and  are  under 
the  direct  control  and  tutelage  of  the  general  government,  pos- 
sess a  power  in  this  particular  which  is  thus  expressly  forbidden 
to  the  States. 

It  may  be  added  in  this  connection  that,  to  put  at  rest  all 
doubts  regarding  the  applicability  of  the  Constitution  to  the 
District  of  Columbia,  Congress  by  the  act  of  February  21, 1871, 
0.  62, 16  Stat.  419, 426,  sec.  34,  specifically  extended  the  Consti- 
tution and  laws  of  the  United  States  to  this  District. 

The  case  of  Ameriean  Ins.  Co.  v.  Ccmter^  1  Pet.  511,  originated 
in  a  libel  filed  in  the  District  Court  of  South  Carolina,  for  the 
possession  of  856  bales  of  cotton^  which  had  been  wrecked  on 
the  coast  of  Florida,  abandoned  to  the  insurance  companies,  and 
subsequently  brought  to  Charleston.  Canter  claimed  th^  cot- 
ton as  bona  fide  purchaser  at  a  marshal^s  sale  at  Key  West,  by 
virtue  of  a  decree  of  a  territorial  court  consisting  of  a  notary 
and  five  jurors,  proceeding  under  an  act  of  the  governor  and 
legislative  council  of  Florida.  The  case  turned- upon  the  ques- 
tion whether  the  sale  by  that  court  was  effectual  to  divest  the 
interest  of  the  underwriters.  The  District  Judge  pronounced 
the  proceedings  a  nullity,  and  rendered  a  decree  from  which 
both  parties  appealed  to  the  Circuit  Court    The  Circuit  Court 
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reversed  the  decree  of  the  District  Court  npon  the  ground  that 
the  proceedings  of  the  court  at  Key  West  were  legal,  and  trans- 
ferred the  property  to  Canter,  the  alleged  purchaser. 

The  opinion  of  the  Circuit  Court  was  delivered  by  Mr.  Justice 
Johnson  of  the  Supreme  Court,  and  is  published  in  full  in  a  note 
in  Peters'  Reports.  It  was  argued  that  the  Constitution  vested 
the  admiralty  jurisdiction  exclusively  in  the  general  govern- 
ment ;  that  the  legislature  of  Florida  had  exercised  an  illegal 
power  in  organizing  this  court,  and  that  its  decrees  were  void. 
On  the  other  hand,  it  was  insisted  that  this  was  a  court  of  sep- 
arate and  distinct  jurisdiction  from  the  courts  of  the  IJniteid 
States,  and  as  such  its  acts  were  not  to  be  reviewed  in  a  foreign 
tribunal,  such  as  was  the  court  of  South  Carolina ;  ^^  that  the 
District  of  Florida  was  not  part  of  the  United  States,  but  only 
an  acquisition  or  dependency,  and  as  such  the  Constitution  pw 
se  had  no  binding  effect  in  or  over  it."  ^^  It  becomes,"  said  the 
court  ^^  indispensable  to  the  solution  of  these  difficulties,  that 
we  should  conceive  a  just  idea  of  the  relation  in  which  Florida 
stands  to  the  United  States.  .  .  .  And,  first,  it  is  obvious 
that  there  is  a  material  distinction  between  the  territory  now 
under  consideration,  and  that  which  is  acquired  from  the  aborig- 
ines (whether  by  purchase  or  conquest)  within  the  acknowledged 
limits  of  the  United  States,  as  also  that  which  is  acquired  by  the 
establishment  of  a  disputed  line.  As  to  both  these  there  can  be 
no  question,  that  the  sovereignty  of  the  State  or  territory  within 
which  it  lies,  and  of  the  United  States,  immediately  attach,  pro- 
ducing a  complete  subjection  to  all  the  laws  and  institutions  of 
the  two  governments,  local  and  general,  unless  modified  by 
treaty.  The  question  now  to  be  considered,  relates  to  territories 
previously  subject  to  the  acknowledged  jurisdiction  of  another 
sovereign,  such  as  was  Florida  to  the  crown  of  Spain.  And  on 
this  subject,  we  have  the  most  explicit  proof,  that  the  under- 
standing of  our  public  functionaries,  is,  that  the  government 
and  laws  of  the  United  States  do  not  extend  to  such  territory 
by  the  mere  act  of  cession.  For,  in  the  act  of  Congress  of 
March  30, 1822,  section  nine,  we  have  an  enumeration  of  the 
acts  of  Congress,  which  are  to  be  held  in  force  in  the  territory ; 
and  in  the  tenth  section  an  enumeration,  in  the  nature  of  a  bill 
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of  rights,  of  privileges  and  immunities,  which  could  not  be  denied 
to  the  inhabitants  of  the  territory,  if  they  came  under  the  Con- 
stitution by  the  mere  act  of  cession.  .  .  .  These  States,  this 
territory,  and  future  States  to  be  admitted  into  the  Union  are 
the  sole  objects  of  the  Ck>n8titution ;  there  is  no  express  provi- 
sion whatever  made  in  the  Constitution  for  the  acquisition  or 
government  of  territories  beyond  those  limits."  He  further 
held  that  the  right  of  acquiring  territory  was  altogether  inci- 
dental to  the  treaty-making  power ;  that  their  government  was 
left  to  Congress ;  that  the  territory  of  Florida  did  ^^  not  stand 
in  the  relation  of  a  State  to  the  United  States ; "  that  the  acts 
establishing  s  territorial  government  were  the  constitution  of 
Florida ;  that  while,  under  these  acts,  the  territorial  legislature 
could  ^nact  nothing  inconsistent  with  what  Congress  had  made 
inherent  and  permanent  in  the  territorial  government^  it  had 
not  done  so  in  organizing  the  court  at  Key  West. 

From  the  decree  of  the  Circuit  Court  the  underwriters  ap- 
pealed to  this  court,  and  the  question  was  argued  whether  the 
Circuit  Court  was  correct  in  drawing  a  distinction  between 
territories  existing  at  the  date  of  the  Constitution  and  territories 
subsequentiy  acquired.  The  main  contention  of  the  appellants 
was  that  the  Superior  Courts  of  Florida  had  been  vested  by 
Congress  with  exclusive  jurisdiction  in  all  admiralty  and  mari- 
time cases ;  that  salvage  was  such  a  case,  and  therefore  any  law 
of  Florida  giving  jurisdiction  in  salvage  cases  to  any  other  court 
was  unconstitutional.  On  behalf  of  the  purchaser  it  was  argued 
that  the  Constitution  and  laws  of  the  United  States  were  not 
per  ee  in  force  in  Florida,  nor  the  inhabitants  citizens  of  the 
United  States ;  that  the  Constitution  was  established  by  the 
people  of  the  United  States/br  the  United  States ;  that  if  the 
Constitution  were  in  force  in  Florida  it  was  unnecessary  to  pass 
an  act  extending  the  laws  of  the  United  States  to  Florida. 
«  What  is  Florida  ? "  said  Mr.  Webster.  « It  is  no  part  of  the 
United  States.  How  can  it  be  ?  How  is  it  represented  ?  Do 
the  laws  of  the  United  States  reach  Florida  ?  Not  unless  by 
particular  provisions." 

The  opinion  of  Mr.  Chief  Justice  Marshall  in  this  case  should 
be  read  in  connection  with  Art.  Ill,  sees.  1  and  2,  of  the  Con- 
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stitotion,  vesting  '^  the  judicial  power  of  the  TJnited  States  "  in 
^'  one  Supreme  Oourt  and  in  such  inferior  courts  as  Congress 
may  from  time  to  time  ordain  and  establish.  The  judges  both 
of  the  Supreme  Oourt  and  the  inferior  courts  shall  hold  their 
offices  during  good  behavior,"  etc.  He  held  that  the  oourt 
^'  should  take  into  view  the  relation  in  which  Florida  stands  to 
the  United  States ; ''  that  territory  ceded  by  treaty  ^  becomes 
a  part  of  the  nation  to  which  it  is  annexed;  either  on  the  terms 
stipulated  in  the  treaty  of  cession,  or  upon  such  as  its  new  ma8> 
ter  shall  impose."  That  Florida,  upon  the  conclusion  of  the 
treaty,  became  a  territory  of  the  United  States  and  subject  to 
the  power  of  Congress  under  the  territorial  clause  of  the  Con- 
stitution. The  acts  providing  a  territorial  government  for 
Florida  were  examined  in  detail.  He  held  that  the  judicial 
clause  of  the  Constitution,  above  quoted,  did  not  apply  to  Flor- 
ida; that  the  judges  of  the  Superior  Courts  of  Florida  held 
their  office  for  four  years ;  that  "  these  courts  are  not  constitu- 
tional courts  in  which  the  judicial  power  conferred  by  the  Con- 
stitution on  the  general  government,  can  be  deposited ; "  that 
^'  they  are  legislative  courts,  created  in  virtue  of  the  general  right 
of  sovereignty  which  exists  in  the  government,"  or  in  virtue  of 
the  territorial  clause  of  the  Constitution ;  that  the  jurisdiction 
with  which  they  are  invested  is  not  a  part  of  judicial  power  of 
the  Constitution,  but  is  conferred  by  Congress,  in  the  exercise 
of  those  general  powers  which  that  body  possesses  over  the 
territories  of  the  United  States ;  and  that  in  legislating  for  them 
Congress  exercises  the  combined  powers  of  the  general  and  of  a 
state  government.  The  act  of  the  territorial  legislature,  creat- 
ing the  court  in  question,  was  held  not  to  be  ^^  inconsistent  with 
the  laws  and  Constitution  of  the  United  States,"  and  the  decree 
of  the  Circuit  Court  was  affirmed. 

As  the  only  judicial  power  vested  in  Congress  is  to  create 
courts  whose  judges  shall  hold  their  offices  during  good  be- 
havior, it  necessarily  follows  that,  if  Congress  authorizes  the 
creation  of  courts  and  the  appointment  of  judges  for  a  limited 
time,  it  must  act  independently  of  the  Constitution,  and  upon 
territory  which  is  not  part  of  the  United  States  within  ^the 
meaning  of  the  Constitution.    In  delivering  his  opinion  in  this 
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oase  Mr.  Chief  Justice  Marshall  made  no  reference  whatever  to 
the  prior  case  of  Loughborough  v.  Blake,  5  Wheat.  317,  in  which 
he  had  intimated  that  the  territories  were  part  of  the  United 
States.  But  if  they  be  a  part  of  the  United  States^  it  is  diffi- 
cult to  see  how  Congress  could  create  courts  in  such  territories, 
except  under  the  judicial  clause  of  the  Constitution.  The  power 
to  make  needful  rales  and  regulations  would  certainly  not  author- 
ize anything  inconsistent  with  the  Constitution  if  it  applied  to 
the  territories.  Certainly  no  such  court  could  be  created  within 
a  State,  except  under  the  restrictions  of  the  judicial  clause.  It 
is  sufficient  to  say  that  this  case  has  ever  since  been  accepted  as 
authority  for  the  proposition  that  the  judicial  clause  of  the  Con- 
stitution has  no  application  to  courts  created  in  the  territories, 
and  that  with  respect  to  them  Congress  has  a  power  wholly  un- 
restricted by  it.  We  must  assume  as  a  logical  inference  from  this 
case  that  the  other  powers  vested  in  Congress  by  the  Constitu- 
tion have  no  application  to  these  territories,  or  that  the  judicial 
clause  is  exceptional  in  that  particular. 

This  case  was  followed  in  Benner  v.  Porter,  9  How.  886,  in 
which  it  was  held  that  the  jurisdiction  of  these  territorial 
courts  ceased  upon  the  admission  of  Florida  into  the  Union, 
Mr.  Justice  Nelson  remarking  of  them  (p.  242)  that  ^Hhey 
are  not  organized  under  the  Constitution,  nor  subject  to  its 
complex  distribution  of  the  powers  of  government,  as  the  or- 
ganic law ;  but  are  the  creations,  exclusively,  of  the  legislative 
department,  and  subject  to  its  supervision  and  control .  Whether, 
or  not,  there  are  provisions  in  that  instrument  which  extend  to 
and  act  upon  these  territorial  governments,  it  is  not  now  mate- 
rial to  examine.  We  are  speaking  here  of  those  provisions  that 
refer  particularly  to  the  distinction  between  Federal  and  State 
jurisdiction.  ...  (p.  244.)  Neither  were  they  organized 
by  Congress  under  the  Constitution,  as  they  were  invested 
with  powers  and  jurisdiction  which  that  body  were  incapable 
of  conferring  upon  a  court  within  the  limits  of  a  State."  To 
the  same  eflFect  are  Clinton  v.  Englebreoht,  13  Wall.  434 ;  Oood 
V.  Martin,  95  U.  S.  90, 98,  and  McAUister  v.  United  States,  141 
U.  S.  174. 

That  the  power  over  the  territories  is  vested  in  Congress 
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without  limitation,  and  that  this  power  has  been  considered  the 
foundation  upon  which  the  territorial  governments  rest,  was  also 
asserted  by  Cbief  Justice  Marshall  in  McOuUoch  ▼.  Maryland^ 
4  Wheat.  316,  422,  and  in  United  States  y.  OraUot,  14  Pet.  526. 
So,  too,  in  Mormon  Chwch  v.  United  JStates^  186  U.  S.  1,  in 
holding  that  Congress  had  power  to  repeal  the  charter  of  the 
church,  Mr,  Justice  Bradley  used  the  following  forceful  lan- 
guage: '^The  power  of  Congress  over  the  territories  of  the 
United  States  is  general  and  plenary,  arising  from  and  inci- 
dental to  the  right  to  acquire  Uie  territory  itself,  and  from  the 
power  given  by  the  Constitution  to  make  all  needful  rules  and 
regulations  respecting  the  territory  or  other  property  belong- 
ing to  the  United  States.  It  would  be  absurd  to  hold  that  the 
United  States  has  power  to  acquire  territory,  and  no  power  to 
govern  it  when  acquired.  The  power  to  acquire  territory,  other 
than  the  Territory  northwest  of  the  Ohio  River,  (which  belonged 
to  the  United  States  at  the  adoption  of  the  Constitution,)  is  de- 
rived from  the  treaty-making  power  and  the  power  to  declare 
and  carry  on  war.  The  incidents  of  these  powers  are  those  of 
national  sovereignty,  and  belong  to  all  independent  govern- 
ments. The  power  to  make  acquisitions  of  territory  by  con- 
quest, by  treaty  and  by  cession  is  an  incident  of  national 
sovereignty.  The  territory  of  Louisiana,  when  acquired  from 
France,  and  the  territories  west  of  the  Rocky  Mountains,  when 
acquired  from  Mexico,  became  the  absolute  property  and  do- 
main of  the  United  States,  subject  to  such  conditions  as  the 
government,  in  its  diplomatic  negotiations,  had  seen  fit  to  ac- 
cept relating  to  thd  rights  of  the  people  then  inhabiting  those 
territories.  Having  rightfully  acquired  said  territories,  the 
United  States  government  was  the  only  one  which  could  im- 
pose laws  upon  them,  and  its  sovereignty  over  them  was 
complete.  .  .  .  Doubtless  Congress,  in  legislating,  for  the 
territories  would  be  subject  to  those  fundamental  limitations 
in  favor  of  personal  rights  which  are  formulated  in  the  Con- 
stitution and  its  amendments ;  but  these  limitations  would  ex- 
ist rather  by  inference  and  the  general  spirit  of  the  Constitution 
from  which  Congress  derives  all  its  powers,  than  by  any  express 
and  direct  application  of  its  provisions."    See  also,  to  the  same 
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effeoty  National  Bank  v.  County  of  Yankton^  101  U.  S.  129 ; 
Mv/rphy  v.  RavMeyy  114  IT.  S.  15. 

In  Webster  v.  Reid^  11  How.  437,  it  was  held  that  a  law  of 
the  Territory  of  Iowa,  which  prohibited  the  trial  by  jury  of 
certain  actions. at  law,  founded  on  contract  to  recover  payment 
for  services,  was  void ;  but  the  case  is  of  little  value  as  bearing 
upon  the  question  of  the  extension  of  the  Constitution  to  that 
Territory,  inasmuch  as  the  organic  law  of  the  Territory  of  Iowa, 
by  express  provision  and  by  reference,  extended  the  laws  of  the 
United  States,  including  the  ordinance  of  1787,  (which  provided 
expressly  for  jury  trials,)  so  far  as  they  were  applicable ;  and 
the  case  was  put  upon  this  ground.    5  Stat.  235,  239,  sec.  12. 

In  Reynolds  v.  United  States^  98  U.  S.  145,  a  law  of  the  Terri- 
tory of  Utah,  providing  for  grand  juries  of  fifteen  persons,  was 
held  to  be  constitutional,  though  Rev.  Stat.  sec.  808  required 
that  a  grand  jury  empanelled  before  any  Circuit  or  District 
Court  of  the  United  States  shall  consist  of  not  less  than  sixteen 
nor  more  than  twenty-three  persons.  Section  808  was  held  to 
apply  only  to  the  Circuit  and  District  Courts.  The  territorial 
courts  were  free  to  act  in  obedience  to  their  own  laws. 

In  Rosses  Case^  140  U.  S.  453,  petitioner  had  been  convicted 
by  the  American  Consular  Tribunal  in  Japan,  of  a  murder 
committed  upon  an  American  vessel  in  the  harbor  of  Yoko- 
hama, and  sentenced  to  death.  There  was  no  indictment  by  a 
grand  jury,  and  no  trial  by  a  petit  jury.  This  court  affirmed 
the  conviction,  holding  that  the  Constitution  had  no  applica- 
tion, since  it  was  ordained  and  established  ''for  the  United 
States  of  America,"  and  not  for  countries  outside  of  their  limits. 
''  The  guarantees  it  affords  against  accusation  of  capital  or  in- 
famous crimes,  except  by  indictment  or  presentment  by  a  grand 
jury,  and  for  an  impartial  trial  by  a  jury  when  thus  accused,  ap- 
ply only  to  citizens  and  others  within  the  United  States,  or  who 
are  brought  there  for  trial  for  alleged  offences  committed  else- 
where, and  not  to  residents  and  temporary  sojourners  abroad." 

In  SprmgviUe  v.  Thomas^  166  U.  S.  707,  it  was  held  that  a 
verdict  returned  by  less  than  the  whole  number  of  jurors  was 
invalid,  because  in  contravention  of  the  Seventh  Amendment 
to  the  Constitution  and  the  act  of  Congress  of  April  7, 1874,  o. 
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80, 18  Stat  27,  which  provide  ^^  that  no  party  has  been  or  shall 
be  deprived  of  the  right  of  trial  by  jury  in  oases  cognizable  at 
common  law."  It  was  also  intimated  that  Congress  ^^  could 
not  impart  the  power  to  change  the  constitutional  rule,"  which 
was  obviously  true  with  respect  to  Utah,  since  the  organic  act 
of  that  Territory  had  expressly  extended  to  it  the  Constitution 
and  laws  of  the  United  States.  As  we  have  already  held,  that 
provision  once  made  could  not  be  withdrawn.  If  the  Consti- 
tution could  be  withdrawn  directly,  it  could  be  nullified  in- 
directly by  acts  passed  inconsistent  with  it.  The  Constitution 
would  thus  cease  to  exist  as  such,  and  become  of  no.  greater 
authority  than  an  ordinary  act  of  Congress.  In  American 
Pub.  Co.  V,  J^isher^  166  U.  S.  464,  a  similar  law  providing  for 
majority  verdicts  was  put  upon  the  express  ground  above  stated, 
that  the  organic  act  of  Utah  extended  the  Constitution  over 
that  Territory.  These  rulings  were  repeated  in  Thompson  v. 
Utahy  170  U.  S.  843,  and  appUed  to  felonies  committed  before 
the  Territory  became  a  State,  although  the  state  constitution 
continued  the  same  provision. 

Eliminating,  then,  from  the  opinions  of  this  court  all  expres- 
sions unnecessary  to  the  disposition  of  the  particular  case,  and 
gleaning  therefrom  the  exact  point  decided  in  each,  the  follow- 
ing propositions  may  be  considered  as  established : 

1.  That  the  District  of  Columbia  and  the  territories  are  not 
States,  within  the  judicial  clause  of  the  Constitution  giving 
jurisdiction  in  cases  between  citizens  of  different  States ; 

2.  That  territories  are  not  States,  within  the  meaning  of  B^ 
vised  Statutes,  sec.  709,  permitting  writs  of  error  from  this 
court  in  cases  where  the  validity  of  a  staie  statute  is  drawn  in 
question ; 

8.  That  the  District  of  Columbia  and  the  territories  are  States, 
as  that  word  is  used  in  treaties  with  foreign  powers,  with  re- 
spect to  the  ownership,  disposition  and  inheritance  of  property ; 

4.  That  the  territories  are  not  within  the  clause  of  the  Con- 
stitution providing  for  the  creation  of  a  Supreme  Court  and  such 
inferior  courts  as  Congress  may  see  fit  to  establish ; 

5.  That  the  Constitution  does  not  apply  to  foreign  countries 
or  to  trials  thelrein  conducted,  and  that  Congress  may  lawfully 
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proyide  for  such  trials  before  oonsular  tribunals,  withoat  the  in- 
tervention of  a  grand  or  petit  jury ; 

6.  That  where  the  Constitution  has  been  once  formally  ex- 
tended by  Congress  to  territories,  neither  Congress  nor  the  ter- 
ritorial legislature  can  enact  laws  inconsistent  therewith. 

The  case  of  Dred  SooU  v.  Sandford^  19  How.  393,  remains  to 
be  considered.  This  was  an  action  of  trespass  vi  et  armis  brought 
in  the  Circuit  Court  for  the  District  of  Missouri  by  Scott,  alleg- 
ing himself  to  be  a  citizen  of  Missouri,  against  Sandford,  a  citi- 
zen of  New  York.  Defendant  pleaded  to  the  jurisdiction  that 
Scott  was  not  a  citizen  of  the  State  of  Missouri,  because  a  negro 
of  African  descent,  whose  ancestors  were  imported  as  negro 
slaves.  Plaintiff  demurred  to  this  plea  and  the  demurrer  was 
sustained ;  whereupon,  by  stipulation  of  counsel  and  with  leave 
of  the  court,  defendant  pleaded  in  bar  the  general  issue,  and 
specially  that  the  plaintiff  was  a  slave  and  the  lawful  property 
of  defendant,  and,  as  such,  he  had  a  right  to  restrain  him.  The 
wife  and  children  of  the  plaintiff  were  also  involved  in  the  suit 

The  facts  in  brief  were,  that  plaintiff  had  been  a  slave  belong- 
ing to  Dr.  Emerson,  a  surgeon  in  the  army ;  that,  in  1834,  Em- 
erson took  the  plaintiff  from  the  State  of  Missouri  to  Bock 
Island,  Illinois,  and  subsequently  to  Fort  Snellin^,  Minnesota, 
(then  known  as  Upper  Louisiana,)  and  held  him  there  until  1838. 
Scott  married  his  wife  there,  of  whom  the  children  were  subse- 
quently bom.    In  1838  they  returned  to  Missouri 

Two  questions  were  presented  by  the  record :  First,  whether 
the  Circuit  Court  had  jurisdiction ;  and,  second,  if  it  had  juris- 
diction, was  the  judgment  erroneous  or  not  i  With  regard  to 
the  first  question,  the  court  stated  that  it  was  its  duty  '^  to  de- 
cide whether  the  facts  stated  in  the  plea  are  or  are  not  suflBlcient 
to  show  that  the  plaintiff  is  not  entitled  to  sue  as  a  citizen  in  a 
court  of  the  United  States,"  and  that  the  question  was  whether 
^^  iEL  negro,  whose  ancestors  were  imported  into  this  country,  and 
sold  as  slaves,  became  a  member  of  the  political  community 
formed  and  brought  into  existence  by  the  Constitution  of  the 
United  States,  and  as  such  entitled  to  all  the  rights  and  privi- 
leges and  immunities  guaranteed  by  that  instrument  to  the 
citizen,  one  of  which  rights  is  the  privilege  of  suing  in  a  court 
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of  the  United  States."  It  was  held  that  he  was  not,  and  was 
not  included  under  the  words  ^^  citizens "  in  the  Constitution, 
and  therefore  could  claim  ^^  none  of  the  rights  and  privileges 
which  that  instrument  provides  for  and  secures  to  citizens  of 
the  United  States ; "  that  it  did  not  follow  because  he  had  all 
the  rights  and  privileges  of  a  citizen  of  a  State^  he  must  be  a  citi- 
zen of  the  United  States ;  that  no  State  could  by  any  law  of  its 
own  ^^  introduce  a  new  member  into  the  political  community 
created  by  the  Constitution ; "  that  the  African  race  was  not  in- 
tended to  be  included,  and  formed  no  part  of  the  people  who 
framed  and  adopted  the  Declaration  of  Independence.  The 
question  of  the  static  of  negroes  in  England  and  the  several 
States  was  considered  at  great  length  by  the  Chief  Justice,  and 
the  conclusion  reached  that  Scott  was  not  a  citizen  of  Missouri, 
and  that  the  Circuit  Court  had  no  jurisdiction  of  the  case. 

This  was  sufficient  to  dispose  of  the  case  without  reference  to 
the  question  of  slavery ;  but,  as  the  plaintiff  insisted  upon  his 
title  to  freedom  and  citizenship  by  the  fact  that  he  and  his  wife, 
though  bom  slaves,  were  taken  by  their  owner  and  kept  four 
years  in  Illinois  and  Minnesota,  they  thereby  became  free,  and 
upon  their  return  to  Missouri  became  citizens  of  that  State^  the 
Chief  Justice  proceeded  to  discuss  the  question  whether  Scott 
was  still  a  slave.  As  the  court  had  decided  against  his  citizen- 
ship upon  the  plea  in  abatement,  it  was  insisted  that  further 
decision  upon  the  question  of  his  freedom  or  slavery  was  extra- 
judicial and  mere  obiter  dicta.  But  the  Chief  Justice  held  that 
the  correction  of  one  error  in  the  court  below  did  not  deprive 
the  appellate  court  of  the  power  of  examining  furthei^  into  the 
record  and  correcting  any  other  material  error  which. may  have 
been  committed  ;  that  the  error  of  an  inferior  court  in  actually 
pronouncing  judgment  for  one  of  the  parties,  in  a  case  in  which 
it  had  no  jurisdiction,  can  be  looked  into  or  corrected  by  this 
court,  even  though  it  had  decided  a  similar  question  presented 
in  the  pleadings. 

Proceeding  to  decide  the  case  upon  the  merits,  he  held  that 
the  territorial  clause  of  the  Constitution  was  confined  to  the  ter- 
ritory which  belonged  to  the  United  States  at  the  time  the  Con- 
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stitation  was  adopted,  and  did  not  apply  to  territory  subse- 
quently acquired  from  a  foreign  government. 

In  further  examining  the  question  as  to  what  provision  of  the 
Constitution  authorizes  the  Federal  government  to  acquire  ter- 
ritory outside  of  the  original  limits  of  the  United  States  and 
what  powers  it  may  exercise  therein  over  the  person  or  property 
of  a  citizen  of  the  United  States,  he  made  use  of  the  following 
expressions,  upon  which  great  reliance  is  placed  by  the  plaintiff 
in  this  case  (p.  446) :  "  There  is  certainly  no  power  given  by  the 
Constitution  to  the  Federal  government  to  establish  or  maintain 
colonies  bordering  on  the  United  States  or  at  a  distance,  to  be 
ruled  and  governed  at  its  own  pleasure ;  .  .  .  and  if  a  new 
State  is  admitted,  it  needs  no  further  legislation  by  Congress, 
because  the  Constitution  itself  defines  the  relative  rights  and 
powers  and  duties  of  the  State,  and  the  citizens  of  the  State,  and 
the  Federal  government.  But  no  power  is  given  to  acquire  a 
territory  to  be  held  and  governed  permanently  in  that  char- 
acter." 

He  further  held  that  citizens  who  migrate  to  a  territory  can- 
not be  ruled  as  mere  colonists,  and  that  while  Congress  had  the 
power  of  legislating  over  territories  until  States  were  formed 
from  them,  it  could  not  deprive  a  citizen  of  his  property 
merely  because  he  brought  it  into  a  particular  territory  of  the 
United  States,  and  that  this  doctrine  applied  to  slaves  as  well 
as  to  other  property.  Hence,  it  followed  that  the  act  of  Congress 
which  prohibited  a  citizen  from  holding  and  owning  slaves  in 
territories  north  of  36°  30'  (known  as  the  Missouri  Compromise) 
was  unconstitutional  and  void,  and  the  fact  that  Scott  was  car- 
ried into  such  territory,  referring  to  what  is  now  known  as 
Minnesota,  did  not  entitle  him  to  his  freedom. 

He  further  held  that,  whether  he  was  made  free  by  being 
taken  into  the  free  State  of  Illinois  and  being  kept  there  two 
years,  depended  upon  the  laws  of  Missouri  and  not  those  of  II- 
linoisf,  and  that  by  the  decisions  of  the  highest  court  of  that 
State  his  status  as  a  slave  continued,  notwithstanding  his  resi- 
dence of  two  years  in  Illinois. 

It  must  be  admitted  that  this  case  is  a  strong  authority  in 
favor  of  the  plaintiff,  and  if  the  opinion  of  the  Chief  Justice  be 
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taken  at  its  fall  value  it  is  decisive  in  his  favor.  We  are  not, 
however,  bound  to  overlook  the  fact  that,  before  the  Chief 
Justice  gave  utterance  to  his  opinion  upon  the  merits,  he  had 
already  disposed  of  the  case  adversely  to  the  plaintiff  upon  the 
question  of  jurisdiction,  and  that,  in  view  of  the  excited  politi- 
cal condition  of  the  country  at  the  time,  it  is  unfortunate  that 
he  felt  compelled  to  discuss  the  question  upon  the  merits,  par- 
ticularly so  in  view  of  the  fact  that  it  involved  a  ruling  that  an 
act  of  Congress,  which  had  been  acquiesced  in  for  thirty  years, 
was  declared  unconstitutional.  It  would  appear  from  the  opin- 
ion of  Mr.  Justice  Wayne  that  the  real  reason  for  discussing 
these  constitutional  questions  was  that  "there  had  become 
such  a  difference  of  opmion  "  about  them  "  that  the  peace  and 
harmony  of  the  country  required  the  settlement  of  them  by 
judicial  decision.''  (p.  455.)  The  attempt  was  not  successful 
It  is  suflBlcient  to  say  that  the  country  did  not  acquiesce  in  the 
opinion,  and  that  the  civil  war,  which  shortly  thereafter  fol- 
lowed, produced  such  changes  in  judicial,  as  well  as  public 
sentiment,  as  to  seriously  impair  the  authority  of  this  case. 

While  there  is  much  in  the  opinion  of  the  Chief  Justice  which 
tends  to  prove  that  he  thought  all  the  provisions  of  the  Consti- 
tution extended  of  their  own  force  to  the  territories  west  of 
the  Mississippi,  the  question  actually  decided  is  readily  distin- 
guishable from  the  one  involved  in  the  cause  under  considera- 
tion. The  pov^er  to  prohibit  slavery  in  the  territories  is  so 
different  from  the  power  to  impose  duties  upon  territorial  pro- 
ducts, and  depends  upon  such  different  provisions  of  the  Con- 
stitution, that  they  can  scarcely  be  considered  as  analogous, 
unless  we  assume  broadly  that  every  clause  of  the  Constitution 
attaches  to  the  territories  as  well  as  to  the  States — a  claim  quite 
Inconsistent  with  the  position  of  the  court  in  the  Ccmter  Case. 
If  the  assumption  be  true,  that  slaves  are  indistinguishable  froni 
other  property,  the  inference  from  the  Dred  Scott  case  is  irre- 
sistible that  Congress  had  no  power  to  prohibit  their  introduc- 
tion into  a  territory.  It  would  scarcely  be  insisted  that  Congress 
could  with  one  hand  invite  settlers  to  locate  in  the  territories 
of  the  United  States,  and  with  the  other  deny  them  the  right 
to  take  their  property  and  belongings  with  them.    The  two 
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are  so  inseparable  from  each  other  that  one  ooold  scaroelj  be 
granted  and  the  other  withheld  without  an  exercise  of  arbi- 
trary power  inconsistent  with  the  underlying  principles  of  a 
free  government.  It  might  indeed  be  claimed  with  great  plausi- 
bility that  such  a  law  would  amount  to  a  deprivation  of  prop- 
erty within  the  Fourteenth  Amendment.  The  difficulty  with 
the  Ih*ed  Scott  case  was  that  the  court  refused  to  make  a  dis- 
tinction between  property  in  general,  and  a  wholly  exceptional 
class  of  property.  Mr.  Benton  tersely  stated  the  distinction 
by  saying  that  the  Virginian  might  carry  his  slave  into  the 
territories,  but  he  could  not  carry  with  him  the  Virginian  law 
which  made  him  a  slave. 

In  his  history  of  the  Dred  8eoU  case,  Mr.  Benton  states 
that  the  doctrine  of  the  Oonstitution  extended  to  territories  as 
well  as  to  States  first  made  its  appearance  in  the  Senate  in  the 
session  of  1848-1849,  by  an  attempt  to  amend  a  bill  giving  ter- 
ritorial, government  to  California,  New  Mexico  and  Utah,  (itself 
^'  hitched  on  "  to  a  general  appropriation  bill,)  by  adding  the 
words  ^'  that  the  Constitution  of  the  United  States  and  all  and 
singular  the  several  acts  of  Congress  (describing  them,)  be  and 
the  same  hereby  are  extended  and  given  full  force  and  efficacy 
in  said  territories."  Says  Mr.  Benton:  ^^The  novelty  and 
strangeness  of  this  proposition  called  up  Mr.  Webster,  who  re- 
pulsed as  an  absurdity  and  as  an  impossibility  the  scheme  of 
extending  the  Constitution  to  the  territories,  declaring  that  in- 
strument to  have  been  made  for  States,  not  territories ;  that 
Congress  governed  the  territories  independenjbly  of  the  Consti- 
tution and  incompatibly  with  it ;  that  no  part  of  it  went  to  a 
territory  but  what  Congress  chose  to  send ;  that  it  could  not 
act  of  itself  anywhere,  not  even  in  the  States  for  which  it  was 
made,  and  that  it  required  an  act  of  Congress  to  put  it  in  opera- 
tion before  it  had  effect  anyivhere.  Mr.  Clay  was  of  the  same 
opinion  and  added :  ^  Now,  really,  I  must  say  the  idea  that  eo 
instantly  upon  the  consummation  of  the  treaty,  the  Constitution 
of  the  United  States  spread  itself  over  the  acquired  territory 
and  carried  along  with  it  the  institution  of  slavery,  is  so  irrec- 
oncilable with  my  comprehension,  or  any  reason  I  possess,  that 
I  hardly  know  how  to  meet  it.'    Upon  the  other  lumd,  Mr.  Cal- 
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hoHn  boldly  avow^ed  his  intent  to  cairy  slavery  into  them  nnder 
the  wing  of  the  Constitution,  and  denounced  as  enemies  of  the 
South  all  who  opposed  it." 

The  amendment  was  rejected  by  the  House,  and  a  contest 
brought  on  which  threatened  the  loss  of  the  general  appropria- 
tion bill  in  which  this  amendment  was  incorporated,  and  the 
Senate  finally  receded  from  its  amendment.  '^  Such,"  said  Mr. 
Benton,  ^^  were  the  portentous  circumstances  under  which  this 
new  doctrine  first  revealed  itself  in  the  American  Senate,  and 
then  as  needing  legislative  sanction  requiring  an  act  of  Con- 
gress to  carry  the  Constitution  into  the  territories  and  to  give 
it  force  and  efficacy  there."  Of  the  Dred  ScoU  case  he  says : 
^^  I  conclude  this  introductory  note  with  recurring  to  the  great 
fundamental  error  of  the  court,  (father  of  all  the  political  errors,) 
that  of  assuming  the  extension  of  the  Constitution  to  the  terri- 
tories. I  call  it  assuming,  for  it  seems  to  be  a  naked  assump- 
tion without  a  reason  to  support  it,  or  a  leg  to  stand  upon, 
condemned  by  the  Constitution  itself,  and  the  whole  history  of 
its  formation  and  administration.  Who  were  the  parties  to  it? 
The  States  alone.  Their  delegates  framed  it  in  the  Federal 
convention ;  their  citizens  adopted  it  in  the  state  conventions. 
The  Northwest  Territory  was  then  in  existence  and  it  had 
been  for  three  years ;  yet  it  had  no  voice  either  in  the  framing 
or  adopting  of  the  instrument,  no  delegate  at  Philadelphia,  no 
submission  of  it  to  their  will  for  adoption.  The  preamble 
shows  it  made  by  States.    Territories  are  not  alluded  to  in  it." 

Finally,  in  summing  up  the  results  of  the  decisions  holding 
the  in  vaUdity  of  the  Missouri  Compromise  and  the  self-extension 
of  the  Constitution  to  the  territories,  he  declares  '^  that  the  de- 
sions  conflict  with  the  uniform  action  of  all  the  departments  of 
the  Federal  government  from  its  'foundation  to  the  present 
time,  and  cannot  be  received  as  rales  governing  Congress  and 
the  people  without  reversing  that  action,  and  admitting  the 
political  supremacy  of  the  court,  and  accepting  an  altered  Con- 
stitution from  its  hands  and  taking  a  new  and  portentous  point 
of  departure  in  the  working  of  the  government." 

To  sustain  the  judgment  in  the  case  under  consideration  it  by 
no  means  becomes  necessary  to  show  that  none  of  the  articles 
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of  the  Constitiition  apply  to  the  Island  of  Porto  Bioo.  There 
is  a  clear  distinction  between  such  prohibitions  as  go  to  the 
very  root  of  the  power  of  Congress  to  act  at  all,  irrespective  of 
time  or  place,  and  such  as  are  operative  only  ^'  throaghout  the 
United  States  "  or  among  the  several  States. 

Thus,  when  the  Constitution  declares  that  ^^  no  bill  of  attainder 
or  ex  past  facto  law  shall  be  passed,"  and  that  ''  no  title  of 
nobility  shall  be  granted  by  the  United  States,"  it  goes  to  the 
competency  of  Congress  to  pass  a  bill  of  that  description.  Per- 
haps, the  same  remark  may  apply  to  the  First  Amendment, 
that  ^^  Congress  shall  make  no  law  respecting  an  establishment 
of  religion,  or  prohibiting  the  free  exercise  thereof ;  or  abridg- 
ing the  freedom  of  speech,  or  of  the  press ;  or  the  right  of  the 
people  to  peacefully  assemble,  and  to  petition  the  government 
for  a  redress  of  grievances."  We  do  not  wish,  however,  to  be 
understood  as  expressing  an  opinion  how  far  the  bill  of  rights 
contained  in  the  first  eight  amendments  is  of  general  and  how 
far  of  local  application. 

Upon  the  other  hand,  when  the  Constitution  declares  that 
all  duties  shall  be  uniform  ^  throughout  the  United  States,"  it 
becomes  necessary  to  inquire  whether  there  be  any  territory 
over  which  Congress  has  jurisdiction  which  is  not  a  part  of  the 
^^  United  States,"  by  which  term  we  understand  the  Statee 
whose  people  %mited  to  form  the  Constitution,  and  such  as  have 
since  been  admitted  to  the  Union  upon  an  equality  with  them. 
Not  only  did  the  people  in  adopting  the  Thirteenth  Amend- 
ment thus  recognize  a  distinction  between  the  United  Sjtates 
and  ^'  any  place  subject  to  their  jurisdiction,"  but  Congress 
itself,  in  the  act  of  March  27, 1804,  c.  56,  2  Stat.  298,  providing 
for  the  proof  of  public  records,  applied  the  provisions  of  the  act 
not  only  to  "  every  court  and  office  within  the  United  States," 
but  to  the  ^^  courts  and  offices  of  the  respective  territories  of 
the  United  States,  and  countries  subject  to  the  jurisdiction  of 
the  United  States,"  as  to  the  courts  and  offices  of  the  several 
States.  This  classification,  adopted  by  the  Eighth  Congress,  is 
carried  into  the  Hevised  Statutes  as  follows : 

^^  Sbo.  905.  The  acts  of  the  legislature  of  any  State  or  Terri- 
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tory,  or  of  any  oountry  sobjeot  to  the  jarisdiotion  of  the  United 
States,  shall  be  authenticated,''  etc. 

**  Seo.  906.  All  records  and  exemplifications  of  books,  which 
may  be  kept  in  any  public  office  of  any  State  or  Territory,  or 
any  country  subject  to  the  jurisdiction  of  the  United  States,"  etc. 
.  Unless  these  words  are  to  be  rejected  as  meaningless,  we  must 
treat  them  as  a  recognition  by  Congress  of  the  fact  that  there 
may  be  territories  subject  to  the  jurisdiction  of  the  United 
States,  which  are  not  ojf^  the  United  States. 

In  determining  the  meaning  of  the  words  of  Article  I,  sec- 
tion 6,  ^^  uniform  throughout  the  United  States,"  we  are  bound 
to  consider  not  only  the  provisions  forbidding  preference  being 
given  to  the  ports  of  one  State  over  those  of  another,  (to  which 
attention  has  already  been  called,)  but  the  other  clauses  declar- 
ing that  no  tax  or  duty  shall  be  laid  on  articles  exported  from 
any  State,  and  that  no  State  shall,  without  the  consent  of  Con- 
gress, lay  any  imposts  or  duties  upon  imports  or  exports,  nor 
any  duty  on  tonnage.  The  object  of  aU  of  these  was  to  pro- 
tect the  States  which  united  in  forming  the  Constitution  from 
discriminations  by  Congress,  which  would  operate  unfairly  or 
injuriously  upon  some  States  and  not  equally  upon  others.  The 
opinion  of  Mr.  Justice  "White  in  KnowUon  v.  Moore^  178  U,  S. 
41,  contains  an  elaborate  historical  review  of  the  proceedings 
in  the  convention,  which  resulted  in  the  adoption  of  these  dif- 
ferent clauses  and  their  arrangement,  and  he  there  comes  to  the 
conclusion  (p.  105)  that  "  although  the  provision  as  to  preference 
between  ports  and  that  regarding  uniformity  of  duties,  imposts 
and  excises  were  one  in  purpose,  one  in  their  adoption,"  they 
were  originally  placed  together,  and  ^'  became  separate  only  in 
arranging  the  Constitution  for  the  purpose  of  style."  Thus 
construed  together,  the  purpose  is  irresistible  that  the  words 
**'  throughout  the  United  States  "  are  indistinguishable  from  the 
words  ^^  among  or  between  the- several  States,"  and  that  these 
prohibitions  were  intended  to  apply  only  to  commerce  between 
ports  of  the  several  States  as  they  then  existed  or  should  there- 
after be  admitted  to  the  Union. 

Indeed,  the  practical  interpretation  put  by  Congress  upon  the 
Constitution  has  been  long  continued  and  uniform  to  the  effect 
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that  the  Constitation  is  applicable  to  territorieB  aoqnired  by 
purchase  or  conquest  only  when  and  so  far  as  Ciongress  shall  so 
direct  Notwithstanding  its  duty  to  "  guarantee  to  every  State 
in  this  Union  a  republican  form  of  government,"  Art.  lY,  sec.  4, 
by  which  we  understand,  according  to  the  definition  of  Webster, 
"  a  government  in  which  the  supreme  power  resides  in  the  whole 
body  of  the  people,  and  is  exercised  by  representatives  elected 
by  them,"  Congress  did  not  hedtate,  in  the  original  organization 
of  the  territories  of  Louisiana,  Florida,  the  Northwest  Territory, 
and  its  subdivisions  of  Ohio,  Indiana,  Michigan,  Illinois  and 
Wisconsin,  and  still  more  recently  in  the  case  of  Alaska,  to  es- 
tablish a  form  of  government  bearing  a  much  greater  analogy 
to  a  British  crown  colony  than  a  republican  State  of  America, 
and  to  vest  the  legislative  power  either  in  a  governor  and  conn* 
cil,  or  a  governor  and  judges,  to  be  appointed  by  the  President. 
It  was  not  until  they  had  attained  a  certain  population  that 
power  was  given  them  to  organize  a  legislature  by  vote  of  the 
people.  In  all  these  cases,  as  well  as  in  Territories  subsequently 
organized  west  of  the  Mississippi,  Congress  thought  it  necessary 
either  to  extend  the  Constitution  and  laws  of  the  United  Stat^ 
over  them,  or  to  declare  that  the  inhabitants  should  be  entitled 
to  enjoy  the  right  of  trial  by  jury,  of  bail,  and  of  the  privilege 
of  the  writ  of  habeas  carpus^  as  well  as  other  privileges  of  the 
bill  of  rights. 

We  are  also  of  opinion  that  the  power  to  acquire  territory  by 
treaty  implies  not  only  the  power  to  govern  such,  territory,  but 
to  prescribe  upon  what  terms  the  United  States  will  receive  its 
inhabitants,  and  what  their  status  shall  be  in  what  Chief  Jus- 
tice Marshall  termed  the  '*  American  Empire."  There  seems 
to  be  no  middle  ground  between  this  position  and  the  doctrine 
that  if  their  inhabitants  do  not  become,  immediately  upon  an- 
nexation, citizens  of  the  United  States,  their  children  thereafter 
bom,  whether  savages  or  civilized,  are  such,  and  entitled  to  all 
the  rights,  privileges  and  immunities  of  citizeus.  If  such  be 
their  status,  the  consequences  wiU  be  extremely  serious.  In- 
deed, it  is  doubtful  if  Congress  would  ever  assent  to  the  annexa- 
tion of  territory  upon  the  condition  that  its  inhabitants,  how- 
ever foreign  they  may  be  to  our  habits,  traditions  and  modes 
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of  life,  shall  become  at  once  citissens  of  the  IJmted  States.  In 
1^  its  treaties  hitherto  the  treaty-making  power  has  mlule  special 
provision  for  this  subject ;  in  the  cases  of  Louisiana  and  Florida^ 
by  stipulating  that  '*  the  inhabitants  shall  be  incorporated  into 
the  Union  of  the  United  States  and  admitted  as  soon  as  possible 
.  .  .  to  the  enjoyment  of  all  the  rights,  advantages  and  im- 
munities of  citizens  of  the  United  States ; "  in  the  case  of  Mexico, 
that  they  should  ^'  be  incorporated  into  the  Union,  and  be  ^- 
mitted  at  the  proper  time,  (to  be  judged  of  by  the  Congress  of 
the  United  States,)  to  the  enjoyment  of  all  the  rights  of  citizens 
of  the  United  States ; "  in  the  case  of  Alaska,  that  the  inhabi- 
tants who  remained  three  years,  "  with  the  exception  of  uncivi- 
lized native  tribes,  shall  be  admitted  to  the  enjoyment  of  all 
the  rights,"  etc. ;  and  in  the  case  of  Porto  Rico  and  the  Philip- 
pines, ^^  that  the  civil  rights  and  political  8t<ittis  of  the  native 
inhabitants  .  .  .  shall  be  determined  by  Congress."  In 
all  these  cases  there  is  an  implied  denial  of  the  right  of  the  in- 
habitants to  American  citizenship  until  Congress  by  further 
action  shall  signify  its  assent  thereto. 

Orave  apprehensions  of  danger  are  felt  by  many  eminent 
men — a  fear  lest  an  unrestrained  possession  of  power  on  the 
part  of  Congress  may  lead  to  unjust  and  oppressive  legislation, 
in  which  the  natural  rights  of  territories,  or  their  inhabitants, 
may  be  engulfed  in  a  centralized  despotism.  These  fears,  how- 
ever, find  no  justification  in  the  action  of  Congress  in  the  past 
century,  nor  in  the  conduct  of  the  British  Parliament  towards 
its  outlying  possessions  since  the  American  Revolution.  In- 
deed, in  the  only  instance  in  which  this  court  has  declared  an 
act  of  Congress  unconstitutional  as  trespassing  upon  the  rights 
of  territories,  (the  Missouri  Compromise,)  such  action  was  dic- 
tated by  motives  of  humanity  and  justice,  and  so  far  com- 
manded popular  approval  as  to  be  embodied  in  the  Thirteenth 
Amendment  to  the  Constitution.  There  are  certain  principles 
of  natural  justice  inherent  in  the  Anglo-Saxon  character  which 
need  no  expression  in  constitutions  or  statutes  to  give  them 
effect  or  to  secure  dependencies  against  legislation  manifestly 
hostile  to  their  real  interests.  Even  in  the  Foraker  act  itself, 
the  constitutionality  of  which  is  so  vigorously  assailed,  power 
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was  given  to  i^e  legistative  assembly  of  Porto  Kioo  to  repeal 
the  very  tariff  in  question  in  this  case,  a  power  it  has  not  seen 
fit  to  exercise.  The  words  of  Chief  Justice  Marshall  in  Ghilh 
bans  V.  Ogden^  9  Wheat.  1,  with  respect  to  the  power  of  Con- 
gress to  regulate  commerce,  are  pertinent  in  this  connection : 
"  This  power,"  said  he,  "  like  all  others  vested  in  Congress,  is 
complete  in  itself,  may  be  exercised  to  its  utmost  extent,  and 
acknowledges  no  limitations  other  than  are  prescribed  in  the 
Constitution.  .  .  .  The  wisdom  and  discretion  of  Con- 
gress, their  identity  with  the  people,  and  the  inflaeilce  which 
their  constituents  possess  at  elections,  are,  in  this,  as  in  many 
other  instances,  as  that,  for  example,  of  declaring  war,  the  sole 
restraints  on  which  they  have  relied  to  secure  them  from  its 
abuse.  They  are  the  restraints  on  which  the  people  must  often 
rely  on  solely,  in  all  representative  governments." 

So,  too,  in  Joh/nson  v.  Mcintosh^  8  Wheat.  543,  589,  it  was 
said  by  him  : 

"  The  title  by  conquest  is  acquired  and  maintained  by  force. 
The  conqueror  prescribes  its  limits.  Humanity,  however,  act- 
ing on  public  opinion,  has  established,  as  a  general  rule,  that 
the  conquered  shall  not  be  wantonly  oppressed,  and  that  their 
condition  shall  remain  as  eligible  as  is  compatible  with  the  ob- 
jects of  the  conquest.  Most  usually,  they  are  incorporated 
with  the  victorious  nation,  and  become  subjects  or  citizens  of 
the  government  with  which  they  are  connected.  The  new  and 
old  members  of  the  society  mingle  Avith  each  other;  the  distinc- 
tion between  them  is  gradually  lost,  and  they  make  one  people. 
Where  this  incorporation  is  practicable,  humanity  demands,  and 
a  wise  policy  requires,  that  the  rights  of  the  conquered  to  prop- 
erty should  remain  unimpaired ;  that  the  new  subjects  should 
be  governed  as  equitably  as  the  old,  and  that  confidence  in 
their  security  should  gradually  banish  the  painful  sense  of  being 
separated  from  their  ancient  connections,  and  united  by  force 
to  strangers. 

"  When  the  conquest  is  complete,  and  the  conquered  inhabi- 
tants can  be  blended  with  the  conquerors,  or  safdy  governed  as 
a  distinct peopUy  public  opinion,  which  not  even  tHe  conqueror 
can  disregard,  imposes  these  restraints  upon  him ;  and  he  can- 
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not  neglect  them  without  injury  to  his  fame^  and  hazard  to  his 
power." 

The  following  remarks  of  Mr.  Justice  White  in  the  case  of 
KnowUon  v.  Moore^  178  U.  S.  41,  109,  in  which  the  court  up- 
held the  progressive  features  of  the  legacy  tax,  are  also  perti- 
nent: 

'^  The  grave  consequences  which  it  is  asserted  must  arise  in 
the  future  if  the  right  to  levy  a  progressive  tax  be  recognized 
involves  in  its  ultimate  aspect  the  mere  assertion  that  free  and 
representative  government  is  a  failure,  and  that  the  grossest 
abases  of  power  aie  foreshadowed  unless  the  courts  usurp  a 
purely  legislative  function.  If  a  case  should  ever  arise,  where 
an  arbitrary  and  confiscatory  exaction  is  imposed  bearing  the 
guise  of  a  progressive  or  any  other  form  of  tax,  it  will  be  time 
enough  to  consider  whether  the  judicial  power  can  afford  a 
remedy  by  applying  inherent  and  fundamental  principles  for 
the  protection  of  the  individual,  even  though  there  be  no  ex- 
press authority  in  the  Constitution  to  do  so." 

It  is  obvious  that  in  the  annexation  of  outlying  and  distant 
possessions  grave  questions  will  arise  from  differences  of  race, 
habits,  laws  and  customs  of  the  people,  and  from  differences  of 
soil,  climate  and  production,  which  may  require  action  on  the 
part  of  Congress  that  would  be  quite  unnecessary  in  the  annex- 
ation of  contiguous  territory  inhabited  only  by  people  of  the 
same  race,  or  by  scattered  bodies  of  native  Indians. 

We  suggest,  without  intending  to  decide,  that  there  may  be 
a  distinction  between  certain  natural  rights,  enforced  in  the 
Constitution  by  prohibitions  against  interference  with  them, 
and  what  may  be  termed  artificial  or  remedial  rights,  which 
are  peculiar  to  our  own  system  of  jurisprudence.  Of  the  former 
class  are  the  rights  to  one's  own  religious  opinion  and  to  a  public 
expression  of  them,  or,  as  sometimes  said,  to  worship  Qod  accord- 
ing to  the  dictates  of  one's  own  conscience ;  the  right  to  per- 
sonal liberty  and  individual  property ;  to  freedom  of  speech  and 
of  the  press;  to  free  access  to  courts  of  justice,  to  due  process 
of  law  and  to  an  equal  protection  of  the  laws ;  to  immunities 
from  unreasonable  searches  and  seizures,  as  well  as  cruel  and 
unusual  punishments ;  and  to  such  other  immunities  as  are  in- 
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dispensable  to  a  free  government.  Of  the  latter  class  are  the 
rights  to  citizenship,  to  suffrage,  Minor  v.  Happersett^  21  WalL 
162,  and  to  the  particular  methods  of  procedure  pointed  out  in 
the  Constitution,  which  are  peculiar  to  Anglo-Saxon  jurispru- 
dence, and  some  of  which  have  already  been  held  by  the  States 
to  be  unnecessary  to  the  proper  protection  of  individuals. 

Whatever  may  be  finally  decided  by  the  American  people  as  to 
the  status  of  these  islands  and  their  inhabitants — whether  they 
shall  be  introduced  into  the  sisterhood  of  States  or  be  permitted 
to  form  independent  governments — it  does  not  follow  that,  in  the 
meantime,  awaiting  that  decision,  the  people  are  in  the  matter  of 
personal  rights  unprotected  by  the  provisions  of  our  Constitu- 
tion, and  subject  to  the  merely  arbitrary  control  of  Congress. 
Even  if  regarded  as  aliens,  they  are  entitled  under  the  princi- 
ples of  the  Constitution  to  be  protected  in  life,  liberty  and 
property.  This  has  been  frequently  held  by  this  court  in  re- 
spect to  the  Chinese,  even  when  aliens,  not  possessed  of  the  po- 
litical rights  of  citizens  of  the  United  States.  Yiek  Wo  v.  Hop- 
Una,  118  U.  S.  356 ;  Fong  Tue  Ting  v.  Unitsd  States,  149  U.  S. 
698 ;  Zem  Moon  Sing  v.  United  States,  168  XJ.  S.  538, 547 ;  Wong 
Wing  V.  United  States,  163  TT.  S,  228.  We  do  not  desire,  how- 
ever,  to  anticipate  the  difficulties  which  would  naturally  arise  in 
this  connection,  but  merely  to  disclaim  any  intention  to  hold 
that  the  inhabitants  of  these  territories  are  subject  to  an  unre- 
strained power  on  the  part  of  Congress  to  deal  with  them  upon 
the  theory  that  they  have  no  rights  which  it  is  bound  to  respect 

Largo  powers  must  necessarily  be  entrusted  to  Congress  in 
dealing  with  these  problems,  and  we  are  bound  to  assume  that 
they  will  be  judiciously  exercised.  That  these  powers  may  be 
abused  is  possible.  But  the  same  may  be  said  of  its  powers  un- 
der the  Constitution  as  well  as  outside  of  it.  Human  wisdom 
has  never  devised  a  form  of  government  so  perfect  that  it  may 
not  be  perverted  to  bad  purposes.  It  is  never  conclusive  to 
argue  against  the  possession  of  certain  powers  from  possible 
abuses  of  them.  It  is  safe  to  say  that  if  Congress  should  ven- 
ture upon  legislation  manifestly  dictated  by  selfish  interests,  it 
would  receive  quick  rebuke  at  the  hands  of  the  people.  Indeed, 
it  is  scarcely  possible  that  Congress  could  do  a  greater  injustice 
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to  these  islands  than  woold  be  involved  in  holding  that  it  could 
not  impose  upon  the  States  taxes  and  excises  without  extending 
the  same  taxes  to  them.  Such  requirement  would  bring  them 
at  once  within  our  internal  revenue  system,  including  stamps, 
licenses,  excises  and  ail  the  paraphernalia  of  that  system,  and 
applying  it  to  territories  which  have  had  no  experience  of  this 
kind,  and  where  it  would'  prove  an  intolerable  burden. 

This  subject  was  carefully  considered  by  the  Senate  commit- 
tee in  charge  of  the  Foraker  bill,  which  found,  after  an  exami- 
nation of  the  facts,  that  property  in  Porto  Rico  was  already  bur- 
dened with  a  private  debt  amounting  probably  to  $30,000,000 ; 
that  no  system  of  property  taxation  was  or  ever  had  been  in 
force  in  the  island,  and  that  it  probably  would  require  two  years 
to  inaugurate  one  and  secure  returns  from  it ;  that  the  revenues 
had  always  been  chiefly  raised  by  duties  on  imports  and  exports, 
and  that  our  internal  revenue  laws,  if  applied  in  that  island, 
would  prove  oppressive  and  ruinous  to  many  people  and  inter- 
ests ;  that  to  undertake  to  collect  our  heavy  internal  revenue 
tax,  far  heavier  than  Spain  ever  imposed  upon  their  products 
and  vocations,  would  be  to  invite  violations  of  the  law  so  innu- 
merable as  to  make  prosecutions  impossible,  and  to  almost  cer- 
tainly alienate  and  destroy  the  friendship  and  good  will  of  that 
people  for  the  United  States. 

In  passing  upon  the  questions  involved  in  this  case  and  kindred 
cases,  we  ought  not  to  overlook  the  fact  that,  while  the  Consti- 
tution was  intended  to  establish  a  permanent  form  of  govern- 
ment for  the  States  which  should  elect  to  take  advantage  of  its 
conditions,  and  continue  for  an  indefinite  future,  the  vast  possi- 
bilities of  that  future  could  never  have  entered  the  minds  of  its 
framers.  The  States  had  but  recently  emerged  from  a  war 
with  one  of  the  most  powerful  nations  of  Europe ;  were  dis- 
heartened by  the  failure  of  the  confederacy,  and  were  doubtful  as 
to  the  feasibility  of  a  stronger  union.  Their  territory  was  con- 
fined to  a  narrow  strip  of  land  on  the  Atlantic  coast  from  Can- 
ada to  Florida,  with  a  somewhat  indefinite  ^laim  to  territory 
beyond  the  Alleghenies,  where  their  sovereignty  was  disputed 
by  tribes  of  hostile  Indians  supported,  as  was  popularly  believed, 
by  the  British,  who  had  never  formally  delivered  possession 
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nnder  the  treaty  of  peace.  The  vast  territory  beyond  the  Mis- 
sissippi, which  formerly  had  been  claimed  by  France,  since 
1762  bad  belonged  to  Spain,  still  a  powerful  nation,  and  the 
owner  of  a  great  part  of  the  Western  Hemisphere.  Under 
these  circaragtances  it  is  little  wonder  that  the  question  of  an* 
nexing  these  territories  was  not  made  a  subject  of  debate.  The 
difficulties  of  bringing  about  a  nnion  of  the  States  were  so  great, 
the  objections  to  it  seemed  so  formidable,  that  the  whole  thought 
of  tiie  convention  centered  upon  surmounting  these  obstacles. 
The  question  of  territories  was  dismissed  with  a  single  claose, 
apparently  applicable  only  to  the  territories  then  existing,  giv- 
ing Congress  the  power  to  govern  and  dispose  of  them. 

Had  the  acquisition  of  other  territories  been  contemplated  as 
a  possibility,  could  it  have  been  foreseen  that,  within  little  more 
than  one  hundred  years,  we  were  destined  to  acquire  not  only 
the  whole  vast  region  between  the  Atlantic  and  Pacific  Oceans, 
but  the  Russian  possessions  in  America  and  distant  islands  in 
the  Pacific,  it  is  incredible  that  no  provision  should  have  been 
made  for  them,  and  the  question  whether  the  Constitution 
should  or  should  not  extend  to  them  have  been  definitely  set- 
tled. If  it  be  once  conceded  that  we  are  at  liberty  to  acquire 
foreign  territory,  a  presumption  arises  that  our  power  with  re- 
spect to  such  territories  is  the  same  power  which  other  nations 
have  been  accustomed  to  exercise  with  respect  to  territories 
acquired  by  them.  If,  in  limiting  the  power  which  Congress 
was  to  exercise  within  the  United  Stat^  it  was  also  intended 
to  limit  it  with  regard  to  such  territories  as  the  people  of  the 
United  States  should  thereafter  acquire,  such  limitations  should 
have  been  expressed.  Instead  of  that,  we  find  the  Constitution 
speaking  only  to  States,  except  in  the  territorial  clause,  which 
is  absolute  in  its  terms,  and  suggestive  of  no  limitations  upon 
the  power  of  Congress  in  dealing  with  them.  The  States  could 
only  delegate  to  Congress  such  powers  as  they  themselves  pos- 
sessed, and  as  they  had  no  power  to  acquire  new  territory  they 
had  none  to  delegate  in  that  connection.  The  logical  inference 
from  this  is,  that  if  Congress  had  power  to  acquire  new  terri- 
tory, which  is  conceded,  that  power  was  not  hampered  by  the 
constitutional  provisions.    If,  upon  the  other  hand,  we  assume 
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that  the  territorial  clause  of  the  Oonstitatioii  was  not  intended 
to  be  restricted  to  such  territory  as  the  United  States  then  pos- 
sessedy  there  is  nothing  in  the  Constitution  to  indicate  that  the 
power  of  Congress  in  dealing  with  them  was  intended  to  be 
restricted  by  any  of  the  other  provisions. 

There  is  a  provision  that  ^^  new  States  may  be  admitted  by 
the  Congress  into  this  Union."  These  words,  of  course,  carry 
the  Constitution  with  them,  but  nothing  is  said  regarding  the 
acquisition  of  new  territories  or  the  extension  of  the  Constitu- 
tion over  them.  The  liberality  of  Congress  in  l^islating  the 
Constitution  into  all  our  contiguous  territories  has  undoubtedly 
fostered  the  impression  that  it  went  there  by  its  own  force,  but 
there  is  nothing  in  the  Constitution  itself,  and  little  in  the  in- 
terpretation put  upon  it,  to  confirm  that  impression.  There  is 
not  even  an  analogy  to  the  provisions  of  an  ordinary  mortgage 
for  its  attachment  to  after-acquired  property,  without  which  it 
covers  on\y  property  existing  at  the  date  of  the  mortgage.  In 
short j  there  is  absolute  silence  upon  the  subject.  The  executive 
and  legislative  departments  of  the  government  have  for  more 
than  a  century  interpreted  this  silence  as  precluding  the  idea 
that  the  Constitution  attached  to  these  territories  as  soon  as  ac- 
quired, and  unless  such  interpretation  be  manifestly  contrary 
to  the  letter  or  spirit  of  the  Constitution,  it  should  be  followed 
by  the  judicial  department.  Cooley's  Consti  lim.  sees.  81  to 
85.  Burrofv-OUes  Lithographic  Co.  v.  Sarony^  111  U.  S.  53, 
57 ;  lidd  v.  Clark,  143  U.  S.  649,  691. 

Patriotic  and  intelligent  men  may  differ  widely  as  to  the 
desireableness  of  this  or  that  acquisition,  but  this  is  solely  a 
political  question.  We  can  only  consider  this  aspect  of  the  case 
so  far  as  to  say  that  no  construction  of  the  Constitution  should 
be  adopted  which  would  prevent  Congress  from  considering 
each  case  upon  its  merits,  unless  the  language  of  the  instru- 
ment imperatively  demand  it.  A  false  step  at  this  time  might 
be  fatal  to  the  development  of  what  Chief  Justice  Marshall 
called  the  American  Empire.  Choice  in  some  cases,  the  natu- 
ral gravitation  of  small  bodies  towards  large  ones  in  others,  the 
result  of  a  successful  war  in  still  others,  may  bring  about  con- 
ditions which  would  render  the  annexation  of  distant  posses- 
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sions  desirable.  If  those  possessions  are  inhabited  by  alien 
races,  difiFering  from  us  in  religion,  customs,  laws,  methods  of 
taxation  and  modes  of  thought,  the  administration  of  govern- 
ment and  justice,  according  to  Anglo-Saxon  principles,  may  for 
a  time  be  impossible ;  and  the  question  at  once  arises  whether 
large  concessions  ought  not  to  be  made  for  a  time,  that,  ulti- 
mately, our  own  theories  may  be  carried  out,  and  the  blessings 
of  a  free  government  under  the  Constitution  extended  to  them. 
We  decline  to  hold  that  there  is  anything  in  the  Constitution 
to  forbid  such  action. 

We  are  therefore  of  opinion  that  the  Island  of  Porto  Rico  is 
a  territory  appurtenant  and  belonging  to  the  United  States, 
but  not  a  part  of  the  United  States  within  the  revenue  clauses 
of  the  Constitution ;  that  the  Foraker  act  is  constitutional,  so 
far  as  it  imposes  duties  upon  imports  from  such  island,  and  that 
the  plaintiff  cannot  recover  back  the  duties  exacted  in  this  case. 

The  judgment  of  the  Circuit  Court  is  therefore 

Affi/rmed. 

Mb.  Justice  WnrrE,  with  whom  concurred  Mb.  Justice  Shibas 
and  Mb.  Justice  McKxnna,  uniting  in  the  judgment  of  affirm- 
ance. 

Mb.  Justice  Bbowh,  in  announcing  the  judgment  of  affirm- 
ance, has  in  his  opinion  stated  his  reasons  for  his  concurrence 
in  such  judgment.  In  the  result  I  likewise  concur.  As,  how- 
ever, the  reasons  which  cause  me  to  do  so  are  different  from,  if 
not  in  conflict  with,  those  expressed  in  that  opinion,  if  its  mean- 
ing is  by  me  not  misconceived,  it  becomes  my  duty  to  state  the 
convictions  which  control  me. 

The  recovery  sought  is  the  amount  of  duty  paid  on  merchan- 
dise which  came  into  the  United  States  from  Porto  Bico  after 
July  1, 1900.  The  exaction  was  made  in  virtue  of  the  act  of 
Congress  approved  April  12, 1900,  entitled  "  An  act  temporarily 
to  provide  revenue  and  a  civil  government  for  Porto  Bico,  and 
for  other  purposes."  31  Stat.  77,  c.  191.  The  right  to  recover 
is  predicated  on  the  assumption  that  Porto  Bico,  bv  the  ratiti- 
cation  of  the  treaty  with  Spain,  became  incorporated  into  the 
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United  States,  and  therefore  the  act  of  Congress  which  imposed 
the  duty  in  question  is  repugnant  to  Article  I,  sec.  8,  clause  1, 
of  the  Constitution  providing  that  '^  The  Congress  shall  have 
Power  To  lay  and  collect  Taxes,  Duties,  Imposts  and  Excises,  to 
pay  the  Debts  and  provide  for  the  common  Defence  and  gen- 
eral Welfare  of  the  United  States ;  but  all  Duties,  Imposts  and 
Excises  shall  be  Uniform  throughout  the  United  States."  Sub- 
sidiarily, it  is  contended  that  the  duty  collected  was  also  repug- 
nant to  the  export  and  preference  clauses  of  the  Constitution. 
But  as  the  case  concerns  no  duty  on  goods  going  from  the  United 
States  to  Porto  Rico,  this  proposition  must  depend  also  on  the 
hypothesis  that  the  provisions  of  the  Constitution  referred  to 
apply  to  Porto  Bico  because  that  island  has  been  incorporated 
into  the  United  States.  It  is  hence  manifest  that  this  latter  con- 
tention is  involved  in  the  previous  one,  and  need  not  be  sepa- 
rately considered. 

The  arguments  at  bar  embrace  many  propositions  which  seem 
to  me  to  be  irrelevant,  or,  if  relevant,  to  be  so  contrary  to  rea- 
son and  so  in  conflict  with  previous  decisions  of  this  court  as  to 
cause  them  to  require  but  a  passing  notice.  To  eliminate  all  con- 
troversies of  this  character,  and  thus  to  come  to  the  pivotal  con- 
tentions which  the  case  involves,  let  me  state  and  concede  the 
soundness  of  some  principles,  referring,  in  doing  so,  in  the 
margin  to  the  authorities  by  which  they  are  sustained,  and 
making  such  comment  on  some  of  them  as  may  to  me  appear 
necessary. 

JF'irgt.  The  government  of  the  United  States  was  bom  of  the 
Constitution,  and  all  powers  which  it  enjoys  or  may  exercise' 
must  be  either  derived  expressly  or  by  implication  from  that 
instrument.  Ever  then,  when  an  act  of  any  department  is  chal- 
lenged, because  not  warranted  by  the  Constitution,  the  exist- 
ence of  the  authority  is  to  be  ascertained  by  determining  whether 
the  power  has  been  conferred  by  the  Constitution,  either  in  ex- 
press terms  or  by  lawful  implication,  to  be  drawn  from  the  ex- 
press authority  conferred  or  deduced  as  an  attribute  which  legit- 
imately inheres  in  the  nature  of  the  powers  given,  and  which 
flows  from  the  character  of  the  government  established  by  the 
Constitution.    In  other  words,  whilst  confined  to  its  constitu- 
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tional  orbit,  the  govemmeTit  of  the  United  States  is  supreme 
within  its  lawfal  sphere.* 

Second.  Every  function  of  the  government  being  thus  derived 
from  the  Constitution,  it  follows  that  that  instrument  is  every- 
where and  at  all  times  potential  in  so  far  as  its  provisions  are 
applicable.' 

Third.  Hence  it  is  that  wherever  a  power  is  given  by  the  Con- 
stitution and  there  is  a  limitation  imposed  on  the  authority, 
such  restriction  operates  upon  and  confines  every  action  on  the 
subject  within  its  constitutional  limits.^ 

Fourth.  Consequently  it  is  impossible  to  conceive  that  where 
conditions  are  brought  about  to  which  any  particular  provision 
of  the  Constitution  applies,  its  controlling  influence  may  be 
frustrated  by  the  action  of  any  or  all  of  the  departments  of  the 
government  Those  departments,  when  discharging,  within  the 
limits  of  their  constitutional  power,  the  duties  which  rest  on 
them,  may  of  course  deal  with  the  subjects  committed  to  them 
in  such  a  way  as  to  caase  the  matter  dealt  with  to  come  under 
the  control  of  provisions  of  the  Constitution  which  may  not 
have  been  previously  applicable.  But  this  does  not  conflict  with 
the  doctrine  just  stated,  or  presuppose  that  the  Constitution  may 
or  may  not  be  applicable  at  the  election  of  any  agency  of  the 
government. 

Fifth.  The  Constitution  has  undoubtedly  conferred  on  Con- 
gress the  right  to  create  such  municipal  organizations  as  it  may 
deem  best  for  all  the  territories  of  the  United  States  whether 
they  have  been  incorporated  or  not,  to  give  to  the  inhabitants 
as  respects  the  local  governments  such  degree  of  representation 
as  may  be  conducive  to  the  public  well-being,  to  deprive  such 

1  Marbury  v.  Madison,  1  Cranch,  187,  176  et.  seq. ;  Martin  v.  Hunter,  1 
Wheat  304,326;  JVeto  Orleans  t.  United  States,  10  Pet.  662,  736;  Oeofroy  v. 
Biggs,  133  U.  S.  258, 266;  United  States  v.  Gettysburg  Electric  Bailway,  160 
IT.  S.  668,  670,  and  cases  cited. 

«  The  City  of  Panama,  101  U.  S.  453,  460;  Fong  Tue  Ting  v.  United  States, 
148  U.  S.  608,  716,  788. 

*  Monongahela  Navigation  Company  v.  United  States,  148  U.  S.  312,  336; 
Interstate  Commerce  Commission  v.  Brimson,  154  U.  S.  447,  479;  United 
States  V.  Joint  Traffic  Association,  171 U.  S.  505,  571. 
VOL.  OLXXXII — 19 
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territority  of  representative  government  if  it  is  considered  just 
to  do  so,  and  to  change  such  local  governments  at  discretion.^ 

The  plentitude  of  the  power  of  Congress  as  just  stated  is  con- 
ceded by  both  sides  to  this  controversy.  It  has  been  manifest 
from  the  earliest  days  and  so  many  examples  are  afforded  of  it 
that  to  refer  to  them  seems  superfluous.  However,  there  is  an 
instance  which  exemplifies  the  exercise  of  the  power  substantially 
in  all  its  forms,  in  such  an  apt  way  that  reference  is  made  to  it 
The  instance  referred  to  is  the  District  of  Columbia,  which  has 
had  from  the  beginning  different  forms  of  government  conferred 
upon  it  by  Congress,  some  largely  representative,  others  only 
partially  so,  until,  at  the  present  time,  the  people  of  the  District 
live  under  a  local  government  totally  devoid  of  local  represent- 
ation, in  the  elective  sense,  administered  solely  by  officers  ap- 
pointed by  the  President,  Congress,  in  which  the  District  has 
no  representative  in  effect,  acting  as  the  local  legislature. 

In  some  adjudged  cases  the  power  to  locally  govern  at  dis- 
cretion has  been  declared  to  arise  as  an  incident  to  the  right  to 
acquire  territory.  In  others  it  has  been  rested  upon  the  clause 
of  section  3,  Article  IV,  of  the  Constitution,  which  vests  Con- 
gress with  the  power  to  dispose  of  and  make  all  needful  rules 
and  regulations  respecting  the  territory  or  other  property  of 
the  United  States.'  But  this  divergence,  if  not  conflict  of 
opinion,  does  not  imply  that  the  authority  of  Congress  to  govern 
the  territories  is  outside  of  the  Constitution,  since  in  either  case 
the  right  is  founded  on  the  Constitution,  although  referred  to 
different  provisions  of  that  instrument. 

Whilst,  therefore,  there  is  no  express  or  implied  limitation  on 
Congress  in  exercising  its  power  to  create  local  governments  for 

^UniUd  states  y.  Kagama,  118  U.  S.  875,  378;  Shivdy  v.  Bowlby,  152  U.  S. 
1,48. 

*  Sere  y.  Pitot,  6  Cranch,  382,  336;  McCuUoch  v.  Maryland,  4  Wheat  310, 
421;  American  Ins,  Co,  y.  Canter,  I  Pet  511,  542;  United  States  y.  Gratiot^ 
14  Pet  526,  537;  Dred  Scott  v.  Sandlford,  19  How.  393,  448;  Clinton  y.  Engl^- 
brechty  13  Wall.  434,  447;  Hamilton  y.  DUlin,  21  Wall.  73,  93;  National  Bank 
y.  County  cf  Yankton,  101  U.  S.  129,  132;  The  City  af  Panama,  101  U.  S. 
453,  457;  Murphy  y.  Ramsey,  114  U.  S.  15,  44;  United  States  y.  KagamOj 
118  U.  S.  375,  380;  Mormon  Church  y.  UniUd  States,  130  U.  S.  1,  42;  Boyd 
▼.  Thayer,  143  U.  S.  135,  109. 
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any  and  all  of  the  territories,  by  which  that  body  is 
from  the  widest  latitude  of  discretion,  it  does  not  follow  that 
there  may  not  be  inherent,  although  unexpressed,  principles 
which  are  the  basis  of  all  free  government  which  cannot  be 
with  impunity  transcended.  But  this  does  not  suggest  that 
every  express  limitation  of  the  Constitution  which  is  applicable 
has  not  force,  but  only  signifies  that  even  in  cases  where  there 
is  no  direct  command  of  the  Constitution  which  applies,  there 
may  nevertheless  be  restrictions  of  so  fundamental  a  nature  that 
they  cannot  be  transgressed,  although  ndt  expressed  in  so  many 
words  in  the  Constitution. 

Siooih.  As  Congress  in  governing  the  territories  is  subject  to 
the  Constitution,  it  results  that  all  the  limitations  of  the  Con- 
stitution which  are  applicable  to  Congress  in  exercising  this 
authority  necessarily  limit  its  power  on  this  subject.  It  fol- 
lows also  that  every  provision  of  the  Constitution  which  is 
applicable  to  the  territories  is  also  controlling  therein.  To 
justify  a  departure  from  this  elementary  principle  by  a  criti- 
cism of  the  opinion  of  Mr.  Chief  Justice  Taney  in  Scott  v. 
Sandford^  19  How.  393,  appears  to  me  to  be  unwarranted. 
Whatever  may  be  the  view  entertained  of  the  correctness  of 
the  opinion  of  the  court  in  that  case,  in  so  far  as  it  interpreted 
a  particular  provision  of  the  Constitution  concerning  slavery 
and  decided  that  as  so  construed  it  was  in  force  in  the  territo- 
ries, this  in  no  way  affects  the  principle  which  that  decision 
announced,  that  the  applicable  provisions  of  the  Constitution 
were  operative.  That  doctrine  was  concurred  in  by  the  dis- 
senting judges,  as  the  following  excerpts  demonstrate.  Thus 
Mr.  Justice  McLean,  in  the  course  of  his  dissenting  opinion, 
said,  (19  How.  542) : 

'^  In  organizing  the  government  of  a  territory.  Congress  is 
limited  to  means  appropriate  to  the  attainment  of  the  consti- 
tutional object.  No  powers  can  be  exercised  which  are  pro- 
hibited by  the  Constitution,  or  which  are  contrary  to  its 
spirit." 

1  Mormon  Church  y.  United  Stalest  136  U.  S.  1,  44. 
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Mr.  Justice  Curtis,  also  in  the  dissent  expressed  by  hini,  said 
(p.  614) : 

^^  If,  then,  this  clause  does  contain  a  power  to  legislate  respect- 
ing the  territory,  what  are  the  limits  of  that  power  ? 

^^  To  this  I  answer  that,  in  common  with  all  the  other  legis- 
lative powers  of  Congress,  it  finds  limits  in  the  express  prohibi- 
tions on  Congress  not  to  do  certain  things ;  that,  in  the  exercise 
of  the  legislative  power.  Congress  cannot  pass  an  ex  post  facAo 
law  or  bill  of  attainder ;  and  so  in  respect  to  each  of  the  other 
prohibitions  contained  in  the  Constitution." 

Seoenth.  In  the  case  of  the  territories,  as  in  every  other  in- 
stance, when  a  provision  of  the  Constitution  is  invoked,  the 
question  which  arises  is,  not  whether  the  Constitution  is  opera- 
tive, for  that  is  self-evident,  but  whether  the  provision  relied  on 
is  applicable. 

Eighth.  As  Congress  derives  its  authority  to  levy  local  taxes 
for  local  purposes  within  the  territories,  not  from  the  general 
grant  of  power  to  tax  as  expressed  in  the  Constitution,  it  fol- 
lows that  its  right  to  locally  tax  is  not  to  be  measured  by  the 
provision  empowering  Congress  "  To  lay  and  collect  Taxes,  Du- 
ties, Imposts  and  Excises,"  and  is  not  restrained  by  the  require- 
ment of  uniformity  throughout  the  United  States.  But  the 
power  just  referred  to,  as  well  as  the  qualification  of  uniform- 
ity, restrains  Congress  from  imposing  an  impost  duty  on  goods 
coming  into  the  United  States  from  a  territory  which  has  been 
incorporated  into  and  forms  a  part  of  the  United  States.  This 
results  because  the  clause  of  the  Constitution  in  question  does 
not  confer  upon  Congress  power  to  impose  such  an  impost  duty 
on  goods  coming  from  one  part  of  the  United  States  to  another 
part  thereof,  and  such  duty  besides  would  be  repugnant  to  the 
requirement  of  uniformity  throughout  the  United  States.^ 

To  question  the  principle  above  stated  on  the  assumption  that 
the  rulings  on  this  subject  of  Mr.  Chief  Justice  Marshall  in 
LoughhoTough  v.  Blake  were  mere  dicta^  seems  to  me  to  be  en- 
tirely inadmissible.    And,  besides,  if  such  view  was  justified, 

^Loughborough  v.  Blake,  6  Wheat.  317,  322;  Woodruff  y,  Parham,  8  WaU. 
123, 133;  Brown  t.  Houston,  114  U.  S.  622,  628;  Fairbank  v.  United  StateSj 
181  U.  S.  283. 
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the  principle  would  still  find  support  in  the  decision  in  Wood- 
ruff  V.  Pwham^  and  that  decision,  in  this  regard,  was  affirmed 
by  this  court  in  Brown  v.  Houston  and  Fairbank  v.  United 
StateSj  supra. 

From  these  conceded  propositions  it  follows  that  Congress  in 
legislating  for  Porto  Rico  was  only  empowered  to  act  within 
the  Constitution  and  subject  to  its  applicable  limitations,  and 
that  every  provision  of  the  Constitution  which  applied  to  a 
country  situated  as  was  that  island,  was  potential  in  Porto 
Bico. 

And  the  determination  of  what  particular  provision  of  the 
Constitution  is  applicable,  generally  speaking,  in  all  cases,  in- 
volves an  inquiry  into  the  situation  of  the  territory  and  its  re- 
lations to  the  United  States.  This  is  well  illustrated  by  some 
of  the  decisions  of  this  court  which  are  cited  in  the  margin.^ 
Some  of  these  decisions  hold  on  the  one  hand  that,  growing  out 
of  the  presumably  ephemeral  nature  of  a  territorial  govern- 
ment, the  provisions  of  the  Constitution  relating  to  the  life  ten- 
ure of  judges  is  inapplicable  to  courts  created  by  Congress, 
even  in  territories  which  are  incorporated  into  the  United 
States,  and  some  on  the  other  hand  decide  that  the  provisions  as 
to  common-law  juries  found  in  the  Constitution  are  applicable 
under  like  conditions ;  that  is  to  say,  although  the  judge  pre- 
siding over  a  jury  need  not  have  the  constitutional  tenure,  yet 
the  jury  must  be  in  accordance  with  the  Constitution.  And 
the  application  of  the  provision  of  the  Constitution  relating  to 
juries  has  been  also  considered  in  a  different  aspect,  the  case 
being  noted  in  the  margin.' 

The  question  involved  was  the  constitutionality  of  the  statutes 
of  the  United  States  conferring  power  on  ministers  and  consuls 


^American  Insurance  Co.  v.  Canter,  1  Pet  511;  Benner  v.  Porter,  9  How. 
235;  Webster  v.  Reid,  11  How.  4.^7,  400;  Clinton  v.  Englebrecht,  13  Wall. 
484;  BeynoldsY.  United  States,  9S  U.  S.  145;  CuUeny.  Wilson,  127  U.  S. 
640;  McAllister  v.  United  States,  141  U.  S.  174;  8pHngr>ille  v.  Thomas,  166 
U.  S.  707;  -Bat/man  v.  Ross,  167  U.  S.  548;  Thompson  y.  Utah,  170  U.  S.  343; 
Capital  Traction  Co.  v.  Hqf,  174  U.  S.  1 ;  Black  v.  Jackson,  177  U.  S.  349, 
308. 

•In  re  Boss,  140  U.  S.  453,  461,  462,  463. 
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to  try  Amerioan  citizens  for  crimes  committed  in  certain  foreign 
countries.  Bev.  Stat.  sees.  4083-4086.  The  court  held  the  pro- 
visions in  question  not  to  be  repugnant  to  the  Constitution,  and 
that  a  conviction  for  a  felony  without  a  previous  indictment  by 
a  grand  jury,  or  the  summoning  of  a  petty  jury,  was  valid. 

It  was  decided  that  the  provisions  of  the  Constitution  relat- 
ing to  grand  and  petty  juries  were  inapplicable  to  consular 
courts  exercising  their  jurisdiction  in  certain  countries  foreign  to 
the  United  States.  But  this  did  not  import  that  the  govern- 
ment of  the  United  States  in  creating  and  conferring  jurisdic- 
tion on  consuls  and  ministers  acted  outside  of  the  Constitution, 
since  it  was  expressly  held  that  the  power  to  call  such  courts 
into  being  and  to  confer  upon  them  the  right  to  try,  in  the  for- 
eign countries  in  question,  American  citizens  was  deducible  from 
the  treaty-making  power  as  conferred  by  the  Constitution.  The 
court  said  (p.  463) : 

^'  The  treaty-making  power  vested  in  our  government  extends 
to  all  proper  subjects  of  negotiation  with  foreign  governments. 
It  can,  equally  with  any  of  the  former  or  present  governments 
of  Europe,  make  treaties  providing  for  the  exercise  of  judicial 
authority  in  other  countries  by  its  officers  appointed  to  reside 
therein." 

In  other  words,  the  case  concerned  not  the  question  of  a  power 
outside  the  Constitution,  but  simply  whether  certain  provisions 
of  the  Constitution  were  applicable  to  the  authority  exercised 
under  the  circumstances  which  the  case  presented. 

Albeit,  as  a  general  rule,  the  siatits  of  a  particular  territory 
has  to  be  taken  in  view  when  the  applicability  of  any  provision 
of  the  Constitution  is  questioned,  it  does  not  follow  when  the 
Constitution  has  absolutely  withheld  from  the  government  all 
power  on  a  given  subject,  that  such  an  inquiry  is  necessary. 
Undoubtedly,  there  are  general  prohibitions  in  the  Constitution 
in  favor  of  the  liberty  and  property  of  the  citizen  which  are  not 
mere  regulations  as  to  the  form  and  manner  in  which  a  conceded 
power  may  be  exercised,  but  which  are  an  absolute  denial  of 
all  authority  under  any  circumstances  or  conditions  to  do  par- 
ticular acts.    In  the  nature  of  things,  limitations  of  this  char- 
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acter  cannot  be  under  any  circumstances  transcended,  because 
of  the  complete  absence  of  power 

The  distinction  which  exists  between  the  two  characters  of 
restrictions,  those  which  regulate  a  granted  power  and  those 
which  withdraw  all  authority  on  a  particular  subject,  has  in  ef- 
fect been  always  conceded,  even  by  those  who  most  strenuously 
insisted  on  the  erroneous  principle  that  the  Constitution  did  not 
apply  to  Congress  in  legislating  for  the  territories,  and  was  not 
operative  in  such  districts  of  country.  No  one  had  more  broadly 
asserted  this  principle  than  Mr.  Webster.  Indeed,  the  support 
which  that  proposition  receives  from  expressions  of  that  iUua- 
trious  man  have  been  mainly  relied  upon  to  sustain  it,  and  yet 
there  can  be  no  doubt  that,  even  whilst  insisting  upon  such  prin- 
ciple, it  was  conceded  by  Mr.  Webster  that  those  positive  pro- 
hibitions of  the  Constitution  which  withhold  all  power  on  a 
particular  subject  were  always  applicable.  His  view-s  of  the 
principal  proposition  and  his  concession  as  to  the  existence  of 
the  qualification  are  clearly  shown  by  a  debate  which  took  place 
in  the  Senate  on  February  24,  1849,  on  an  amendment  offered 
by  Mr.  Walker  extending  the  Constitution  and  certain  laws  of 
the  United  States  over  California  and  New  Mexico.  Mr.  Web- 
ster, in  support  of  bis  conception  that  the  Constitution  did  not, 
generally  speaking,  control  Congress  in  legislating  for  the  ter- 
ritories or  operate  in  such  districts,  said  as  follows  (20  Cong. 
Globe,  App.  p.  272) : 

"  Mr.  President,  it  is  of  importance  that  we  should  seek  to 
have  clear  ideas  and  correct  notions  of  the  question  which  this 
amendment  of  the  member  from  Wisconsin  has  presented  to 
us ;  and  especially  that  we  should  seek  to  get  some  conception 
of  what  is  meant  by  the  proposition,  \n  a  law,  to  ^  extend  the 
Constitution  of  the  United  States  to  the  territories.'  Why,  sir, 
the  thing  is  utterly  impossible.  All  the  legislation  in  the  world, 
in  this  general  fonn,  could  not  accomplish  it.  There  is  no 
cause  for  the  operation  of  the  legislative  power  in  such  a  mat- 
ter as  that.  The  Constitution,  what  is  it-— we  extend  the  Con- 
stitution of  the  United  States  by  law  to  a  territory  ?  What  is 
the  Constitution  of  the  United  States  ?  Is  not  its  very  first 
principle  that  all  within  its  influence  and  comprehension  shall 
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be  represented  in  the  legislature  which  it  establishes,  with  not 
only  the  right  of  debate  and  the  right  to  vote  in  both  houses 
of  Congress,  but  a  right  to  partake  in  the  choice  of  the  Presi- 
dent and  Vice  President  ?  And  can  we  by  law  extend  these 
rights,  or  any  of  them,  to  a  territory  of  the  United  States  ? 
Everybody  will  see  that  it  is  altogether  impracticable." 

Thereupon,  the  following  colloquy  ensued  between  Mr.  Under- 
wood and  Mr.  Webster : 

'^  Mr.  Underwood :  ^  The  learned  Senator  from  Massachusetts 
says,  and  says  most  appropriately  and  forcibly,  that  the  princi- 
ples of  the  Constitution  are  obligatory  upon  us  even  while  leg- 
islating for  the  territories.  That  is  true,  I  admit,  in  its  full- 
est force,  but  if  it  is  obligatory  upon  us  while  legislating  for  the 
territories,  is  it  possible  that  it  will  not  be  equally  obligatory 
upon  the  officers  who  are  appointed  to  administer  the  laws  in 
these  territories  ? ' 

"Mr.  Webster:  'I  never  said  it  was  not  obligatory  upon 
them.  What  I  said  was,  that  in  making,  laws  for  these  terri- 
tories it  was  the  high  duty  of  Congress  to  regard  those  great 
principles  in  the  Constitution  intended  for  the  security  of  per- 
sonal liberty  and  for  the  security  of  property.' 

"Mr.  Underwood:  '  .  .  .  Suppose  we  provide  by  our 
legislation  that  nobody  shall  be  appointed  to  an  office  there 
who  professes  the  Catholic  religion.  What  do  we  do  by  an  act 
of  this  sort  ? ' 

"Mr.  Webster:  'We  violate  the  Constitution,  which  says 
that  no  religious  test  shall  be  required  as  qualification  for 
office.' " 

And  this  was  the  state  of  opinion  generally  prevailing  in  the 
Free  Soil  and  Republican  parties,  since  the  resistance  of  those 
parties  to  the  extension  of  slavery  into  the  territories,  whilst 
in  a  broad  sense  predicated  on  the  proposition  that  the  Consti- 
tution was  not  generally  controlling  in  the  territories,  was  sus- 
tained by  express  reliance  upon  the  Fifth  Amendment  to  the 
Constitution  forbidding  Congress  from  depriving  any  person  of 
life,  liberty  or  property  without  due  process  of  law.  Every 
platform  adopted  by  those  parties  down  to  and  including  1860, 
whilst  propounding  the  general  doctrine,  also  in  effect  declared 


DOWNES  V.  BIDWELL.  297 

JvmoEB  Whitb,  Shibas  and  MgEsnna,  conourring. 

the  role  just  stated.  I  append  in  the  margin  an  excerpt  from 
the  platform  of  the  Free  Soil  Party  adopted  in  1842.* 

The  conceptions  embodied  in  these  resolutions  were  in  almost 
identical  language  reiterated  in  the  platform  of  the  Liberty 
Party  in  1843,  in  that  of  the  Free  Soil  Party  in  1852  and  in 
the  platform  of  the  Republican  Party  in  1866.  Stanwood, 
Hist,  of  Presidency,  pp.  218,  263,  264  and  271.  In  effect,  the 
same  thought  was  repeated  in  the  declaration  of  principles  made 
by  the  Republican  Party  convention  in  1860,  when  Mr.  Lincoln 
was  nominated,  as  will  be  seen  from  an  excerpt  therefrom  sot 
out  in  the  margin.' 

The  doctrine  that  those  absolute  withdrawals  of  power  which 

1  Extract  from  the  Free  Soil  Party  platform  of  1842  (Stanwood,  HiBt  of 
Presidency,  p.  240): 

^^Besolvedj  That  our  fathers  ordained  the  Constitution  of  the  United 
States  in  order,  among  other  graat  national  objects,  to  establish  justice, 
promote  the  general  welfare,  and  secure  the  blessings  of  liberty,  but  ex- 
pressly denied*  to  the  Federal  government,  which  they  created,  all  consti- 
tutional power  to  depriye  any  person  of  life,  liberty  or  property  without 
due  legal  process. 

*^Besolced^  That,  in  the  judgment  of  this  convention.  Congress  has  no 
more  power  to  make  a  slave  than  to  make  a  king  ;  no  more  power  to  in- 
stitute or  establish  slavery  than  to  institute  or  establish  a  monarchy.  Ho 
such  power  can  be  found  among  those  specifically  conferred  by  the  Con- 
stitution, or  derived  by  any  just  implication  from  them. 

^*  Besolvedj  That  it  is  the  duty  of  the  Federal  government  to  relieve  it- 
self from  all  responsibility  for  the  existence  or  continuance  of  slavery 
wherever  the  government  possesses  constitutional  authority  to  legislate  on 
that  subject,  and  is  thus  responsible  for  its  existence. 

"  Be8olvedy  Tliat  the  true  and  in  the  judgment  of  this  convention  the  only 
safe  means  of  preventing  the  extension  of  slavery  into  territory  now  free  is 
to  prohibit  its  exiHtence  in  all  such  temtoiy  by  an  act  of  Congress." 

'Excerpt  from  declai-ations  made  in  the  platform  of  the  Republican 
Party  in  1860  (Stanwood,  Hist  of  Presidency,  p.  293): 

''8.  That  the  normal  condition  of  all  the  territory  of  the  United  States 
is  that  of  freedom ;  that  as  our  republican  fathers,  when  they  had  abolished 
slavery  in  all  our  national  territory,  ordained  that  no  person  should  be  de- 
prived of  life,  liberty  or  property  without  due  process  of  law,  it  becomes 
our  duty,  by  legislation,  whenever  such  legislation  is  necessary,  to  main- 
tain this  provision  of  the  Constitution  against  all  attempts  tti  violate  it; 
and  we  deny  the  authority  of  Congress,  of  a  territorial  legislatura  or  of  any 
individual  to  give  legal  existence  to  slavery  in  any  territory  of  the  United 
SUtes." 
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the  Constitution  has  made  in  favor  of  human  liberty  are  appli« 
cable  to  every  condition  or  statiM  has  been  clearly  pointed  out 
by  this  court  in  Chicago^  Rock  Island  dkc.  Railway  v.  McOlinn^ 
(1885)  114  U.  S.  542,  where,  speaking  through  Mr.  Justice  Field, 
the  court  said  (p.  546) : 

'^  It  is  a  general  rule  of  public  law,  recognized  and  acted  upon 
by  the  United  States,  thnt  whenever  political  jurisdiction  and 
legislative  power  aver  any  territory  are  transferred  from  one 
nation  or  sovereign  to  another,  the  nMRiicipal  laws  of  the  country 
— that  is,  laws  which  are  intended  for  the  protection  of  private 
rights — continue  in  force  until  abrogated  or  changed  by  the 
new  government  or  sovereign.  By  the  cession  public  property 
passes  from  one  government  to  the  other,  but  private  property 
remains  as  before,  and  with  it  those  municipal  laws  which  are 
designed  to  secure  its  peaceful  use  and  enjoyment.  As  a  matter 
of  course,  all  laws,  ordinances,  and  regulations  in  conflict  with 
the  political  character,  institutions,  and  constitution  of  the  new 
government  are  at  once  displaced.  Thus,  upon  a  cession  of  po- 
litical jurisdiction  and  legislative  powet* — and  the  latter  is  in- 
volved in  the  former — to  the  United  States,  the  laws  of  the 
country  in  support  of  an  established  religion,  or  abridging  the 
freedom  of  the  press,  or  authorizing  cruel  and  unusual  punish- 
ments,- and  the  like,  would  at  once  cease  to  be  of  obligatory 
force  without  any  declaration  to  that  effect ;  and  the  laws  of 
the  country  on  other  subjects  would  necessarily  be  superseded 
by  existing  laws  of  the  new  government  upon  the  same  matters. 
But  with  res))ect  to  other  laws  affecting  the  possession,  use  and 
transfer  of  property,  and  designed  to  secure  good  order  and 
peace  in  the  community,  and  promote  its  health  and  prosperity, 
which  are  strictly  of  a  municipal  character,  the  rule  is  general 
that  a  change  of  government  leaves  them  in  force  until,  by  di- 
rect action  of  the  new  government,  they  are  altered  or  repealed. 
Amer.  Ins.  Co.  v.  Canter ^  1  Pet.  542 ;  Halleck,  Int.  Law,  chap.  34, 

§  14  » 

There  is  in  reason  then  no  room  in  this  case  to  contend  that 
Congress  can  destroy  the  liberties  of  the  people  of  Porto  Rico 
by  exercising  in  their  regard  powers  against  freedom  and  jus- 
tice which  the  Constitution  has  absolutely  denied.    There  can 
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also  be  no  controversy  as  to  the  right  of  Congress  to  looally 
govern  the  island  of  Porto  Eioo  as  its  wisdom  may  decide  and 
in  so  doing  to  accord  only  such  degree  of  representative  govern- 
ment as  may  be  determined  on  by  that  body.  There  can  also  be 
no  contention  as  to  the  authority  of  Congress  to  levy  such  local 
taxes  in  Porto  Eico  as  it  may  choose,  even  although  the  amount 
of  the  local  burden  so  levied  be  manifold  more  onerous  than 
is  the  duty  with  which  this  case  is  concerned.  But  as  the  duty 
in  question  was  not  a  local  tax,  since  it  was  levied  in  the  United 
States  on  goods  coming  from  Porto  Rico,  it  follows  that  if  that 
island  was  a  part  of  the  United  States,  the  duty  was  repugnant 
to  the  Constitution,  since  the  authority  to  levy  an  impost  duty 
conferred  by  the  Constitution  on  Congress,  does  not,  as  I  have 
conceded,  include  the  right  to  lay  such  a  burden  on  goods  com- 
ing from  one  to  another  part  of  the  United  States.  And,  be- 
sides, if  Porto  Rico  was  a  part  of  the  United  States  the  exaction 
was  repugnant  to  the  uniformity  clause. 

The  sole  and  only  issue,  then,  is  not  whether  Congress  has 
taxed  Porto  Rico  without  representation — for,  whether  the  tax 
was  local  or  national,  it  could  have  been  imposed,  although 
Porto  Rico  had  no  representative  local  government  and  was 
not  represented  in  Congress — but  is,  whether  the  particular 
tax  in  question  was  levied  in  such  form  as  to  cause  it  to  be 
repugnant  to  the  Constitution.  This  is  to  be  resolved  by  an- 
swering the  inquiry.  Had  Porto  Rico,  at  the  time  of  the  pas- 
sage of  the  act  in  question,  been  incorporated  into  and  become 
an  integral  part  of  the  United  States? 

On  the  one  hand,  it  is  affirmed  that,  although  Porto  Rico 
had  been  ceded  by  the  treaty  with  Spain  to  the  United  States, 
the  cession  was  accompanied  by  such  conditions  as  prevented 
that  island  from  becoming  an  integral  part  of  the  United  States, 
at  least,  temporarily,  and  until  Congress  had  so  determined. 
On  the  other  hand,  it  is  insisted  that  by  the  fact  of  cession  to 
the  United  States  alone,  irrespective  of  any  conditions  found 
in  the  treaty,  Porto  Rico  became  a  part  of  the  United  States, 
and  was  incorporated  into  it.  It  is  incompatible  with  the  Con- 
stitution, it  is  argued,  for  the  government  of  the  United  States 
to  accept  a  cession  of  territory  from  a  foreign  country  without 
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complete  incorporation  following  as  an  immediate  result,  and 
therefore  it  is  contended  that  it  is  immaterial  to  inquire  what 
were  the  conditions  of  the  cession,  since  if  there  were  any 
which  were  intended  to  prevent  incorporation  they  were  re- 
pugnant to  the  Constitution  and  void.  The  result  of  the  argu- 
ment is  that  the  Government  of  the  United  States  is  absolutely 
without  power  to  acquire  and  hold  territory  as  property  or  as 
appurtenant  to  the  United  States.  These  conflicting  conten- 
tions are  asserted  to  be  sanctioned  by  many  adjudications  of 
this  court  and  by  various  acts  of  the  executive  and  legislative 
branches  of  the  government ;  both  sides,  in  many  instances,  re- 
ferring to  the  same  decisions  and  to  the  like  acts,  but  deducing 
contrary  conclusions  from  them.  From  this  it  comes  to  pass 
that  it  will  be  impossible  to  weigh  the  authorities  relied  upon 
without  ascertaining  the  subject-matter  to  which  they  refer,  in 
order  to  determine  their  proper  influence.  For  this  reason,  in 
the  orderly  discussion  of  the  controversy,  I  propose  to  consider 
the  subject  from  the  Constitution  itself,  as  a  matter  of  first  im- 
pression, from  that  instrument  as  illustrated  by  the  history  of 
the  government,  and  as  construed  by  the  previous  decisions  of 
this  court.  By  this  process,  if  accurately  carried  out,  it  will 
follow  that  the  true  solution  of  the  question  will  be  ascertained, 
both  deductively  and  inductively,  and  the  result,  besides,  will 
be  adequately  proven. 

It  may  not  be  doubted  that  by  the  general  principles  of  the 
law  of  nations  every  government  which  is  sovereign  within  its 
sphere  of  action  possesses  as  an  inherent  attribute  the  power  to 
acquire  territory  by  discovery,  by  agreement  or  treaty,  and  by 
conquest.  It  cannot  also  be  gainsaid  that  as  a  general  rule 
wherever  a  government  acquires  territory  as  a  result  of  any  of 
the  modes  above  stated,  the  relation  of  the  territory  to  the  new 
government  is  to  be  determined  by  the  acquiring  power  in  the 
absence  of  stipulations  upon  the  subject.  These  general  princi- 
ples of  the  law  of  nations  are  thus  stated  by  Halleck  in  his 
treatise  on  International  Law,  page  126 : 

^*  A  state-  may  acquire  property  or  domain  in  various  ways ; 
its  title  may  be  acquired  originally  by  mere  occupancy,  and 
confirmed  bv  the  presumption  arising  from  the  lapse  of  time; 
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or  by  disoovery  and  lawful  poBsession ;  or  by  conquest,  con- 
firmed by  treaty  or  tacit  consent ;  or  by  grant,  cession,  purchase 
or  exchange ;  in  fine,  by  any  of  the  recognized  modes  by  which 
private  property  is  acquired  by  individuals.  It  is  not  our  ob- 
ject to  enter  into  any  general  discussion  of  these  several  modes 
of  acquisition,  any  further  than  may  be  necessary  to  distinguish 
the  character  of  certain  rights  of  property  which  are  the  pecu- 
liar objects  of  international  jurisprudence.  Wheaton,  Elm.  Int. 
Law,  pt.  2,  ch.  4,  sees.  1,  4,  5 ;  Phillimore  on  Int.  Law,  vol.  1, 
sees.  221-217;  Grotius^  de  Jur.  BeL  ac.  Pac.  lib.  2,  cap.  4 ;  Vat- 
tel,  Droit  des  Gens,  liv.  2,  chs.  7  and  11 ;  Butherford,  Institutes, 
b.  1,  ch.  3 ;  b.  2,  ch.  9 ;  Puflfendorf,  de  Jur.  Nat.  et  Gent.  lib.  4, 
chs.  4,  5,  6 ;  Moser,  Versuch,  etc.,  b.  5,  cap.  9 ;  Martens,  Pr6cis 
du  Droit  des  Gens,  sec  35,  et  seq. ;  Schmaltz,  Droit  des  Gens, 
liv.  4,  ch.  1 ;  Kluber,  Droit  des  Gens^  sees.  125,  126 ;  Heffter, 
Droit  International,  sec.  76 ;  Ortolan,  Domaine  International, 
sec.  53,  et  seq. ;  Bowyer,  Universal  Public  Law,  ch.  28,  Bello, 
Derecho  Inter nacional,  pt.  1,  cap.  4 ;  Riquelme,  Derecho  Pub. 
Int.  lib.  1,  tit.  1,  cap.  2 ;  Burlamaqui,  Droit  de  la  Nat.  et  des 
Gens,  tome  4,  pt.  3,  ch.  5." 

Speaking  of  a  change  of  sovereignty,  Halleck  says  (pp.  76, 
814) : 

'^  Ch.  Ill,  Sec.  23.  The  sovereignty  of  a  state  may  be  lost  in 
various  ways.  It  may  be  vanquished  by  a  foreign  power,  and 
become  incorporated  iuUt  the  conquering  state  (is  a  pravinoe  or 
as  one  of  its  component  parts ;  or  it  may  voluntarily  unite  itself 
with  another  in  such  a  way  that  its  independent  existence  as  a 
state  will  entirely  cease." 

«  «  «  «•«  4(  «  « 

^^  Ch.  XXXIII,  Sec.  3.  If  the  hostile  nation  be  subdued  and 
the  entire  state  conquered,  a  question  arises  as  to  the  manner  in 
which  the  conqueror  may  treat  it  without  transgressing  the  just 
bounds  established  by  the  rights  of  conquest.  If  he  simply  re- 
places the  former  sovereign,  and,  on  the  submission  of  the  peo- 
ple, governs  them  according  to  the  laws  of  the  State,  they  can 
have  no  cause  of  complaint.  Again,  if  he  incorporates  them 
with  his  former  states,  giving  to  them  the  rights,  privileges  and 
immunities  of  his  own  subjects^  he  does  for  them  all  that  is  due 
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from  a  humane  and  equitable  oonqueror  to  his  vanquished  foes, 
fiut  if  the  conquered  are  a  fierce,  savage  and  restless  people,  he 
may,  according  to  the  degree  of  their  indocility,  govern  them 
with  a  tighter  rein,  so  as  to  curb  their  ^impetuosity,  and  to  keep 
them  under  subjection.'  Moreover,  the  rights  of  conquest  may, 
in  certain  cases,  justify  him  in  imposing  a  tribute  or  other  bur- 
then, either  a  compensation' for  the  expenses  of  the  war  or  as  a 
punishment  for  the  injustice  he  has  suffered  from  them.  .  .  . 
Vattel,  Droit  des  Gens,  liv.  3,  ch.  13,  §201;  Curtis,  History, 
etcf,  liv.  7,  cap.  8 ;  Grotius,  de  Jur.  Bel.  ac.  Pao.  lib.  8,  caps.  8, 
16 ;  Puffendorf,  de  Jur.  Nat.  et  Gent.,  lib.  8,  cap.  6,  §  24 ;  Real, 
Science  du  Gouvemement,  tome  5,  ch.  2,  §  5 ;  Heffter,  Droit 
International,  §  124 ;  Abegg,  Untersuchungen,  etc.,  p.  86." 

In  American  Ins,  Co,  v.  Canter^  1  Pet.  511,  the  general  doc- 
trine was  thus  summarized,  in  the  opinion  delivered  by  Mr. 
Chief  Justice  Marshall  (p.  542) : 

"  If  it  (conquered  territory)  be  ceded  by  the  treaty,  the  acqui- 
sition is  confirmed,  and  the  ceded  territory  becomes  a  part  of 
the  nation  to  which  it  is  annexed,  either  on  the  terms  stipulated 
in  the  treaty  of  cession,  or  en  such  as  its  new  master  shaU  im- 
pose?^ 

When  our  forefathers  threw  off  their  allegiance  to  Great  Bri- 
tain and  established  a  republican  government,  assuredly  they 
deemed  that  the  nation  which  they  called  into  being  was  en- 
dowed with  those  general  powers  to' acquire  territory  which  all 
independent  governments  in  virtue  of  their  sovereignty  eiljoyed. 
This  is  demonstrated  by  the  concluding  paragraph  of  the  Dec- 
laration of  Independence,  which  reads  as  follows : 

^'  As  free  and  independent  States,  they  [the  United  States  of 
America]  have  full  power  to  levy  war,  conclude  peace,  contract 
alliances,  establish  commerce,  and  to  do  all  other  acts  and  things 
which  independent  States  may  of  right  do." 

That  under  the  confederation  it  was  considered  that  the  gov- 
ernment of  the  United  States  had  authority  to  acquire  territory 
like  any  other  sovereignty,  is  clearly  established  by  the  elev- 
enth of  the  articles  of  confederation. 

The  decisions  of  this  court  leave  no  room  for  question  that, 
under  the  Constitution,  the  government  of  the  United  States, 
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in  virtae  of  its  sovereignty,  snpreme  within  the  sphere  of  its 
delegated  power,  has  the  full  right  to  acquire  territory  pnjoyed 
by  every  other  sovereign  nation. 

In  American  Insisrance  Co,  v.  Canter,  1  Pet.  611,  the  court, 
by  Mr.  Chief  Justice  Marshall,  said  (p.  542) :  "  The  Constitution 
confers  absolutely  on  the  government  of  the  Union,  the  powers 
of  making  war,  and  of  making  treaties ;  consequently,  that  gov< 
emment  possesses  the  power  of  acquiring  territory,  either  by 
conquest  or  by  treaty." 

In  United  States  v.  Euckahee,  (1872)  16  Wall.  414,  the  court, 
speaking  through  Mr.  Justice  Clififord,  said  (p.  434) :  '*  Power 
to  acquire  territory  either  by  conquest  or  treaty  is  vested  by 
the  Constitution  in  the  United  States.  Conquered  territory, 
however,  is  usually  held  as  a  mere  military  occupation  until 
the  fate  of  the  nation  from  which  it  is  conquered  is  determined, 
but  if  the  nation  is  entirely  subdued,  or  in  case  it  be  destroyed 
and  ceases  to  exist,  the  right  of  occupation  becomes  permanent, 
and  the  title  vests  absolutely  in  the  conqueror.  American  Ins. 
Co.  V.  Cantery  1  Pet.  511 ;  Hogsheads  ofSuga/r  v.  Boyle,  9  Cranch, 
195 ;  Shamks  v.  Dwpont,  3  Pet.  246 ;  United  States  v.  Rice,  4 
Wheat.  254 ;  The  Amy  Warwick,  2  Sprague,  143 ;  Johnson  v. 
Mcintosh,  8  Wheat.  588.  Complete  conquest,  by  whatever 
mode  it  may  be  perfected,  carries  with  it  all  the  rights  of  the 
former  government,  or,  in  other  words,  the  conqueror,  by  the 
completion  of  his  conquest,  becomes  the  absolute  owner  of  the 
property  conquered  from  the  enemy,  nation  or  state.  His  rights 
are  no  longer  limited  to  mere  occupation  of  what  he  has  taken 
into  his  actual  possession,  but  they  extend  to  all  the  property 
and  rights  of  the  conquered  state,  including  even  debts  as  wdl 
as  personal  and  real  property.  HaUeck,  International  Law, 
839;  Elphinstone  v.  liedreechund,  1  Knapp's  Privy  Council 
Cases,  329 ;  Vattel,  365 ;  3  PhiUimore's  International  Law,  605." 

In  Mormon  Church  v.  United  States,  (1889)  136  U.  S.  1,  Mr. 
Justice  Bradley,  announcing  the  opinion  of  the  court,  declared 
(p.  42) :  *'  The  power  to  acquire  territory,  other  than  the  terri- 
tory northwest  of  the  Ohio  River,  (which  belonged  to  the  Uni- 
ted States  at  the  adoption  of  the  Constitution,)  is  derived  from 
the  treaty-making  power  and  the  power  to  declare  and  carry 
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on  war.  The  incidents  of  these  powers  are  those  of  national 
sovereignty,  and  belong  to  all  independent  governments.  The 
power  to  make  acquisitions  of  territory  by  conqaest,  by  treaty 
and  by  cession  is  an  incident  of  national  sovereignty.  The 
Territory  of  Louisiana,  when  acquired  from  France,  and  the 
territories  west  of  the  Rocky  Mountains,  when  acquired  from 
Mexico,  became  the  absolute  property  and  domain  of  the  United 
States,  subject  to  such  conditions  as  the  government,  in  its 
diplomatic  negotiations,  had  seen  fit  to  accept  relating  to  the 
rights  of  the  people  then  inhabiting  those  territories." 

Indeed,  it  is  superfluous  to  cite  authorities  establishing  the 
right  of  the  government  of  the  United  States  to  acquire  terri- 
tory, in  view  of  the  possession  of  the  Northwest  Territory  when 
the  Constitution  was  framed  and  the  cessions  to  the  general 
government  by  various  States  subsequent  to  the  adoption  of 
the  Constitution,  and  in  view  also  of  the  vast  extension  of  the 
territory  of  the  United  States  brought  about  since  the  existence 
of  the  Constitution  by  substantially  every  form  of  acquisition 
known  to  the  law  of  nations.  Thus,  in  part  at  least,  '^  the  title 
of  the  United  States  to  Oregon  was  founded  upon  original  dis- 
covery and  actual  settlement  of  citizens  of  the  United  States, 
authorized  or  approved  by  the  government  of  the  United 
States."  Shi/oely  v.  Bowlhy,  152  U.  S.  50.  The  Province  of 
Louisiana  was  ceded  by  France  in  1803;  the  Floridas  were 
transferred  by  Spain  in  1819;  Texas  was  admitted  into  the 
Union  by  compact  with  Congress  in  1845  ;  California  and  New 
Mexico  were  acquired  by  the  treaty  with  Mexico  of  1848,  and 
other  western  territory  from  Mexico  by  the  treaty 'of  1853; 
numerous  islands  have  been  brought  within  the  dominion  of 
the  United  States  under  the  authority  of  the  act  of  August  18, 
1856,  c.  164,  usually  designated  as  the  Guano  Islands  act,  re- 
enacted  in  Revised  Statutes,  sections  5570-5578 ;  Alaska  was 
ceded  by  Russia  in  1867 ;  Med  way  Island,  the  western  end  of 
the  Hawaiian  group,  1200  miles  from  Honolulu,  was  acquired 
in  1867,  and  $50,000  was  expended  in  efforts  to  make  it  a  naval 
station ;  on  the  renewal  of  a  treaty  with  Hawaii,  November  9, 
1887,  Pearl  Harbor  w^as  leased  for  a  permanent  naval  station ; 
by  joint  resolution  of  Congress  the  Hawaiian  Islands  came  un- 
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der  the  sovereigxity  of  the  United  States  in  1898;  and  on 
April  30, 1900,  an  act  for  the  government  of  Hawaii  was  ap- 
proved, by  wMch  the  Hawaiian  Islands  were  given  the  ^toabis 
of  an  incorporated  territory ;  on  May  21, 1890,  there  was  pro- 
claimed by  the  President  an  agreement,  concluded  and  signed 
with  (Germany  and  Great  Britain,  for  the  joint  administration 
of  the  Samoan  Islands,  26  Stat.  1497 ;  and,  on  Febraary  16, 
1900,  31  Stat.  67,  there  was  proclaimed  a  convention  between 
the  United  States,  Germany  and  Great  Britain,  by  which  Ger- 
many and  Great  Britain  renounced  in  favor  of  the  United  States 
all  their  rights  and  claims  over  and  in  respect  to  the  Island  of 
Tntuilla  and  all  other  islands  of  the  Samoan  group  east  of  longi- 
tude 171®  west  of  Greenwich.  And  finally  the  treaty  with 
Spain  which  terminated  the  recent  war  was  ratified. 

It  is  worthy  of  remark  that,  beginning  in  the  administration 
of  President  Jefferson,  the  acquisitions  of  foreign  territory  above 
referred  to  were  largely  made  whilst  that  political  party  was 
in  power,  which  announced,  as  its  fundamental  tenet,  the  duty 
of  strictly  construing  the  Constitution,  and  it  is  true  to  say  that 
all  shades  of  political  opinion  have  admitted  the  power  to  ac- 
quire and  lent  their  aid  to  its  accomplishment.  And  the  power 
has  been  asserted  in  instances  where  it  has  not  *been  exercised. 
Thus,  during  the  administration  of  President  Pierce,  in  1854,  a 
draft  of  a  treaty  for  the  annexation  of  Hawaii  was  agreed  upon, 
but,  owing  to  the  death  of  the  King  of  the  Hawaiian  Islands, 
was  not  executed.  The  second  article  of  the  proposed  treaty 
provided  as  follows  (Ex.  Doc.  Senate,  55th  Congress,  2d  sess., 
Beport  No.  681,  Calendar  No.  747,  p.  91) : 

"  Article  II. 

^  The  Kingdom  of  the  Hawaiian  Islands  shall  be  incorporated 
into  the  American  Union  as  a  State,  enjoying  the  same  degree 
of  sovereignty  as  other  States,  and  admitted  as  such  as  soon 
as  it  can  be  done  in  consistency  with  the  principles  and  require- 
ments of  the  Federal  Constitution,  to  all  the  rights,  privileges 
and  immunities  of  a  State  as  aforesaid,  on  a  perfect  equality 
with  the  other  States  of  the  Union." 

It  is  insisted,  however,  that,  conceding  the  right  of  the  gov- 
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en^ment  of  the  United  States  to  acquire  territory,  as  all  such 
territory  when  acquired  becomes  absolutely  incorporated  into 
the  United  States,  every  provision  of  the  Constitution  which 
would  apply  under  that  situation  is  controlling  in  such  acquired 
territory.  This,  however,  is  but  to  admit  the  power  to  acquire 
and  immediately  to  deny  its  beneficial  existence. 

The  general  principle  of  the  law  of  nations,  already  stated, 
is  that  acquired  territory,  in  the  absence  of  agreement  to  the 
contrary,  will  bear  such  relation  to  the  acquiring  government 
as  may  be  by  it  determined.     To  concede  to  the  government 
of  the  United  States  the  right  to  acquire  and  to  strip  it  of  all 
power  to  protect  the  birthright  of  its  own  citizens  and  to  pro- 
vide for  the  well-being  of  the  acquired  territory  by  such  enact- 
ments as  may  in  view  of  its  condition  be  essential,  is,  in  effect^ 
to  say  that  the  United  States  is  helpless  in  the  family  of  nar 
tions,  and  does  not  possess  that  authority  which  has  at  all  times 
been  treated  as  an  incident  of  the  right  to  acquire.    Let  me 
illustrate  the  accuracy  of  this  statement.    Take  a  case  of  dis- 
covery.   Citizens  of  the  United  States  discover  an  unknown 
island,  peopled  with  an  uncivilized  race,  yet  rich  in  soil^  and 
valuable  to  the  United  States  for  commercial  and  strategic  rea- 
sons.   Clearly,  by  the  law  of  nations,  the  right  to  ratify  such 
acquisition  and  thus  to  acquire  the  territory  would  pertain  to 
the  government  of  the  United  States.    Johnson  v.  Mcintosh^  8 
Wheat.  643,  595  ;  Martin  v.  WaddeU,  16  Pet.  367,  409 ;  Jones 
V.   United  States,  137  U.  S.  202,  212 ;  Shivelt/  v.  BowUyy,  152 
U.  S.  1, 50.    Can  it  be  denied  that  such  right  could  not  be  prac- 
tically exercised  if  the  result  would  be  to  endow  the  inhabitants 
with  citizenship  of  the  United  States  and  to  subject  them  not 
only  to  local  but  also  to  an  equal  proportion  of  national  taxes, 
even  although  the  consequence  woUld  be  to  entail  ruin  on  the 
discovered  territory  and  to  inflict  grave  detriment  on  the  United 
States  to  arise  both  from  the  dislocation  of  its  fiscal  system  and 
the  immediate  bestowal  of  citizenship  on  those  absolutely  unfit 
to  receive  it  ? 

The  practice  of  the  government  has  been  otherwise.  As 
early  as  1856  Congress  enacted  the  Guano  Islands  act,  hereto- 
fore referred  to,  which,  by  section  1,  provided  that,  when  any 
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citizen  of  the  TTnited  States  shall  ^^  discover  a  deposit  of  gnano 
on  any  island,  rock  or  key,  not  within  the  lawful  jurisdiction 
of  any  other  government,  and  not  occupied  by  the  citizens  of 
any  other  government,  and  shall  take  peaceable  possession 
thereof,  and  occupy  thd  same,  said  island,  rock  or  key  may,  at  the 
discretion  of  the  President  of  the  United  States,  be  considered 
as  appertaining  U>  the  TTnited  States."  11  Stat.  119,  c.  164; 
Kev.  Stat.  §  5670.  Under  the  act  referred  to,  it  was  stated  in 
argument,  that  the  government  now  holds  and  protects  Amer- 
ican citizens  in  the  occupation  of  some  seventy  islands.  The 
statute  came  under  consideration  in  Jones  v.  United  Statesy  187 
U.  S.  202,  where  the  question  was  whether  or  not  the  act  was 
valid  and  it  was  decided  that  the  act  was  a  lawful  exercise  of 
power,  and  that  islands  thus  acquired  were  ^^  appurtenant "  to 
the  United  States.  The  court,  in  the  course  of  the  opinion, 
speaking  through  Mr.  Justice  Oray,  said  (p.  212) : 

*'  By  the  law  of  nations,  recognized  by  all  civilized  states,  do- 
minion of  new  territory  may  be  acquired  by  discovery  and  oc- 
cupation, as  well  as  by  cession  or  conquest ;  and  when  citizens 
or  subjects  of  one  nation,  in  its  name,  and  by  its  authority  or 
with  its  assent,  take  and  bold  actual,  continuous  and  useful  pos- 
session, (although  only  for  the  purpose  of  carrying  on  a  partic- 
ular business,  such  as  catching  and  curing  fish  or  working 
mines,)  of  territory  unoccupied  by  any  other  government  or  its 
citizeus,  the  nation  to  which  they  belong  may  exercise  such  ju- 
risdiction and  for  such  period  as  it  sees  fit  over  territory  so  ac- 
quired. This  principle  affords  ample  warrant  for  the  legisla- 
tion of  Congress  concerning  guano  islands.  Vattel,  lib.  1,  chap. 
18  ;  Wheaton  on  International  Law  (8th  ed.),  §§  161,  165, 176, 
note  104 ;  Halleck  on  International  Law,  chap.  6,  §§  7,  15 ; 
1  PhiUimore  on  International  Law  (3d  ed.),  §§  227,  229,  230, 
242  ;  1  Calvo,  Droit  International  (4th  ed.),  §§  266,  277,  300 ; 
Whiton  V.  Albany  County  Ins.  Co.^  109  Mass.  24,  81." 

And  these  considerations  concerning  discovery  are  equally 
applicable  to  ownership  resulting  from  conquest.  A  just  war  is 
declared  and  in  its  prosecution  the  territory  of  the  enemy  is 
invaded  and  occupied.  Would  not  the  war,  even  if  waged  suc- 
cessfully, be  fraught  with  danger  if  the  effect  of  occupation  was 
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to  necessarily  incorporate  an  alien  and  hostile  people  into  the 
United  States  ?  Take  another  illustration.  Suppcjse  at  the  ter- 
mination of  a  war  the  hostile  government  had  been  overthrown 
and  the  entire  territory  or  a  portion  thereof  was  occupied  by 
the  United  States,  and  there  was  no  government  to  treat  with 
or  none  willing  to  cede  by  treaty,  and  thus  it  became  necessary 
for  the  United  States  to  hold  the  conquered  country  for  an  in- 
definite period,  or  at  least  until  such  time  as  Congress  deemed 
that  it  should  be  either  released  of  retained  because  it  was  apt 
for  incorporation  into  the  United  States.  If  holding  was  to 
have  the  effect  which  is  now  claimed  for  it,  would  not  the  exer- 
cise of  judgment  respecting  the  retention  be  so  fraught  with 
danger  to  the  American  people  that  it  could  not  be  safely 
exercised  ? 

Yet,  again.  Suppose  the  United  States,  in  consequence  of 
outrages  perpetrated  upon  its  citizens,  was  obliged  to  move  its 
armies  or  send  its  fleets  to  obtain  redress,  and  it  came  to  pass 
that  an  expensive  war  resulted  and  culminated  in  the  occupa- 
tion of  a  portion  of  the  territory  of  the  enemy,  and  that  the 
retention  of  such  territory — an  event  illustrated  by  examples 
in  history — could  alone  enable  the  United  States  to  recover  the 
pecuniary  loss  it  had  buffered.  And  suppose  further  that  to  do 
so  would  require  occupation  for  an  indefinite  period,  dependent 
upon  whether  or  not  payment  was  made  of  the  required  in- 
demnity. It  being  true  that  incorporation  must^  necessarily 
follow  the  retention  of  the  territory,  it  would  result  that  the 
United  States  must  abandon  all  hope  of  recouping  itself  for  the 
loss  suffered  by  the  unjust  war,  and,  hence,  the  whole  burden 
would  be  entailed  upon  the  people  of  the  United  States.  This 
would  be  a  necessary  consequence,  because  if  the  United  States 
did  not  hold  the  territory  as  security  for  the  needed^ndemnity 
it  could  not  collect  such  indemnity,  and  on  the  other  hand  if 
incorporation  must  follow  from  holding  the  territory  the  uni- 
formity provision  of  the  Constitution  would  prevent  the  assess- 
ment of  the  cost  of  the  war  solely  upon  the  newly  acquired 
country.  In  this,  as  in  the  case  of  discovery,  the  traditions 
and  practices  of  the  government  demonstrate  the  unsoundness 
of  the  contention.    Congress,  on  May  13, 1846,  declared  that 
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war  existed  with  Mexico.  In  the  sammer  of  that  year  New 
Mexico  and  California  were  subdued  by  the  American  arms  and 
the  military  occupation  which  f ollbwed  continued  until  after  the 
treaty  of  peace  was  ratified,  in  May,  1848.  Tampico,  a  Mexican 
port,  was  occupied  by  our  forces  on  November  15,  1846,  and 
possession  was  not  surrendered  until  after  the  ratification.  In 
the  spring  of  1847  President  Polk,  through  the  Secretary  of 
the  Treasury,  prepared  a  tariff  of  duties  on  imports  and  tonnage 
which  was  put  in  force  in  the  conquered  country.  1  Senate 
Documents,  First  Session,  80th  Congress,  pp.  562,  569.  By 
this  tariff,  duties  were  laid  as  well  on  merchandise  exported 
from  the  United  States  as  from  other  countries,  except  as  to 
supplies  for  our  army,  and  on  May  10, 1847,  an  exemption  from 
tonnage  duties  was  accorded  to  ^'  all  vessels  chartered  by  the 
United  States  to  convey  supplies  of  any  and  all  descriptions  to 
our  army  and  navy,  and  actually  laden  with  supplies."  lb.  588. 
An  interesting  debate  respecting  the  constitutionality  of  this 
action  of  the  President  is  contained  in  18  Cong.  Globe,  First 
Session,  30th  Congress,  at  pp.  478,  479,  484-489,  495,  498,  etc. 
In  Fleming  v.  Page^  9  How.  608,  it  was  held  that  the  revenue 
officials  properly  treated  Tampico  as  a  port  of  a  foreign  country 
during  the  occupation  by  the  military  forces  of  the  United  States, 
and  that  duties  on  imports  into  the  United  States  from  Tampico 
were  la\vfnlly  levied  under  the  general  tariff  act  of  1846.  Thus, 
although  Tampico  was  in  the  possession  of  the  United  States, 
and  the  court  expressly  held  that  in  an  international  sense  the 
port  was  a  part  of  the  territory  of  the  United  States,  yet  it  was 
decided  that,  in  the  sense  of  the  revenue  laws,  Tampico  was  a  for- 
eign country.  The  special  tariff  act  promulgated  by  President 
Polk  was  in  force  in  New  Mexico  and  California  until  after  no- 
tice was  received  of  the  ratification  of  the  treaty  of  peace.  In 
Cross  V.  Siarrison,  16  How.  164,  certain  collections  of  impost 
duties  on  goods  brought  from  foreign  countries  into  California 
prior  to  the  time  when  official  notification  had  been  received  in 
California  that  the  treaty  of  cession  had  been  ratified,  as  well  as 
impost  duties  levied  after  the  receipt  of  such  notice,  were  called 
in  question.  The  duties  collected  prior  to  the  receipt  of  notice 
were  laid  at  the  rate  fixed  by  the  tariff  promulgated  by  the  Pred- 
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dent ;  those  laid  after  the  notification  conformed  to  the  general 
tariff  laws  of  the  United  States.  The  oonrt  decided  that  all 
the  duties  collected  were  valid.  The  court  undoubtedly  in  the 
course  of  its  opinion  said  that  immediately  upon  the  ratification 
of  the  treaty  California  became  a  part  of  the  United  States  and 
subject  to  its  revenue  laws.  However,  the  opinion  pointedly 
referred  to  a  letter  of  the  Secretary  of  the  Treasury  directing 
the  enforcement  of  the  tariff  laws  of  the  United  States,  upon  the 
express  ground  that  Congress  had  enacted  laws  which  recognized 
the  treaty  of  cession.  Besides,  the  decision  was  expressly  placed 
upon  the  conditions  of  the  treaty,  and  it  was  stated,  in  so  many 
words,  that  a  different  rule  would  have  been  applied  had  the 
stipulations  in  the  treaty  been  of  a  different  character. 

But,  it  is  argued,  all  the  instances  previously  referred  to  may 
be  conceded,  for  they  but  illustrate  the  rule  inter  arma  M&nt 
leges.  Hence,  they  do  not  apply  to  acts  done  after  the  cessation 
of  hostilities  when  a  treaty  of  peace  has  been  concluded.  This 
not  only  begs  the  question,  but  also  embodies  a  fallacy.  A  case 
has  been  supposed  in  which  it  was  impossible  to  make  a  treaty 
because  of  the  unwillingness  or  disappearance  of  the  hostile  gov- 
ernment, and,  therefore,  the  occupation  necessarily  continued, 
although  actual  war'had  ceased.  The  fallacy  lies  in  admitting 
the  right  to  exercise  the  power,  if  only  it  is  exerted  by  the  mil- 
itary arm  of  the  government,  but  denying  it  wherever  the  civil 
power  comes  in  ta  regulate  and  make  the  conditions  more  in 
accord  with  the  spirit  of  our  free  institutions.  Why  it  can  be 
thought,  although  under  the  Constitution  the  military  arm  of 
the  government  is  in  effect  the  creature  of  Congress,  that  such 
arm  may  exercise  a  power  without  violating  the  Constitution, 
and  yet  Congress — ^the  creator — may  not  regulate,  I  fail  to  com- 
prehend. 

This  further  argument,  however,  is  advanced.  Granting  that 
Congress  may  regulate  without  incorporating,  where  the  mili- 
tary arm  baa  taken  possession  of  foreign  territory,  and  where 
there  has  been  or  can  be  no  treaty,  this  does  not  concern  the 
decision  of  this  case,  since  there  is  here  involved  no  regulation 
but  an  actual  cession  to  the  United  States  of  territory  by  treaty. 
The  general  rule  of  the  law  of  nations,  by  which  the  acquiring 
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government  fixes  the  stontus  of  acquired  territory,  it  is  urged, 
does  not  apply  to  the  goyemment  of  the  United  States,  because 
it  is  incompatible  with  the  Constitution  that  that  government 
should  hold  territory  under  a  cession  and  administer  it  as  a  de- 
pendency without  its  becoming  incorporated.  This  claim,  I 
have  previously  said,  rests  on  the  erroneous  assumption  that  the 
United  States  under  the  Constitution  is  stripped  of  those  powers 
which  are  absolutely  inherent  in  and  essential  to  nationaJ  exist- 
ence. The  certainty  of  this  is  illustrated  by  the  examples  al- 
ready made  use  of  in  the  supposed  cases  of  discovery  and  con- 
quest. 

If  the  authority  by  treaty  is  limited  as  suggested,  then  it  will 
be  impossible  to  terminate  a  successful  war  by  acquiring  terri- 
tory through  a  treaty,  without  immediately  incorporating  such 
territory  into  the  United  States.  Let  me,  however,  eliminate  the 
case  of  war  and  consider  the  treaty-making  power  as  subserving 
the  purposes  of  the  peaceful  evolution  of  national  life.  Suppose 
the  necessity  of  acquiring  a  naval  station  or  a  coaling  station 
on  an  island  inhabited  with  people  utterly  unfit  for  American 
citizenship  and  totally  incapable  of  bearing  their  proportionate 
burden  of  the  national  expense.  Could  such  island,  under  the 
rule  which  is  now  insisted  upon,  be  taken  %  Suppose  again  the 
acquisition  of  territory  for  an  interoceanic  canal,  where  an  in- 
habited strip  of  land  on  either  side  is  essential  to  the  United 
States  for  the  preservation  of  the  work.  Can  it  be  denied  that, 
if  the  requirements  of  the  Constitution  as  to  taxation  are  to  im- 
mediately control,  it  might  be  impossible  by  treaty  to  accom- 
plish the  desired  result  I 

Whilst  no  particular  provision  of  the  Constitution  is  referred 
to  to  sustain  the  argument  that  it  is  impossible  to  acquire  terri- 
tory by  treaty  without  immediate  and  absolute  incorporation,  it 
is  said  that  the  spirit  of  the  Constitution  excludes  the  concep- 
tion of  property  or  dependencies  possessed  by  the  United  States, 
and  which  are  not  so  completely  incorporated  as  to  be  in  all  re- 
spects a  part  of  the  United  States ;  that  the  theory  upon  which 
the  Constitution  proceeds  is  that  of  confederated  and  independ- 
ent States,  and  that  no  teiritory  therefore  can  be  acquired  which 
does  not  contemplate  statehood,  and  excludes  the  acquisition  of 
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any  territory  which  is  not  in  a  position  to  be  treated  as  an  in- 
tegral part  of  the  United  States.  Bat  this  reasoning  is  based 
on  political  and  not  judicial  considerations.  Cionceding  that 
the  conception  npon  which  the  Constitution  proceeds  is  that 
no  territory  as  a  general  rule  should  be  acquired  unless  the 
territory  may  reasonably  be  expected  to  be  worthy  of  state- 
hood, the  determination  of  when  such  blessing  is  to  be  bestowed 
is  wholly  a  political  question,  and  the  aid  of  the  judiciary  can- 
not be  invoked  to  usurp  political  discretion  in  order  to  save  the 
Constitution  from  imaginary  or  even  real  dangers.  The  Con- 
stitution may  not  be  saved  by  destroying  its  fundamental  limitar 
tions. 

Let  me  come,  however,  to  a  consideration  of  the  express  pow- 
ers which  are  conferred  by  the  Constitution  to  show  how  un- 
warranted is  the  principle  of  immediate  incorporation,  which  is 
here  so  strenuously  insisted  on.  In  doing  so  it  is  conceded  at 
once  that  the  true  rule  of  construction  is  not  to  consider  one 
provision  of  the  Constitution  alone,  but  to  contemplate  all,  and 
therefore  to  limit  one  conceded  attribute  by  those  qualifications 
which  naturally  result  from  the  other  powers  granted  by  that 
instrument,  so  that  the  whole  may  be  interpreted  by  the  spirit 
which  vivifies,  and  riot  by  the  letter  which  kiUeth.  Undoubt- 
edly, the  power  to  carry  on  war  and  to  make  treaties  implies 
also  the  exercise  of  those  incidents  which  ordinarily  inhere  in 
them.  Indeed,  in  view  of  the  rule  of  construction  which  I  have 
just  conceded — that  all  powers  conferred  by  the  Constitution 
must  be^interpreted  with  reference  to  the  nature  of  the  gov- 
ernment and  be  construed  in  harmony  with  related  provisions 
of  the  Constitution — ^it  seems  to  me  impossible  to  conceive  that 
the  treaty-making  power  by  a  mere  cession  can  incorporate  an 
alien  people  into  the  United  States  without  the  express  or  im- 
plied approval  of  Congress.  And  from  this  it  must  follow  that 
there  can  be  no  foundation  for  the  assertion  that  where  the 
treaty-making  power  has  inserted  conditions  which  preclude 
incorporation  until  Congress  has  acted  in  respect  thereto,  such 
conditions  are  void  and  incorporation  results  in  spite  thereof. 
If  the  treaty-making  power  can  absolutely,  without  the  con- 
sent of  Congress,  incorporate  territory,  and  if  that  power  may 
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not  insert  conditions  against  incorporation,  it  mtust  follow  that 
the  treaty-making  power  is  endowed  by  the  Constitation  with 
the  most  unlimited  right,  sosoeptible  of  destroying  every  other 
provision  of  the  Constitation ;  that  is,  it  may  wreck  onr  insti- 
tntions.  If  the  proposition  be  true,  then  millions  of  inhabi- 
tants of  alien  territory,  if  acquired  by  treaty,  can,  without  the 
desire  or  consent  of  the  people  of  the  United  States  speaking 
through  Congress,  be  immediately  and  irrevocably  incorporated 
into  the  United  States,  and  the  whole  structure  of  the  govern- 
ment be  overthrown.  While  thus  aggrandizing  the  treaty- 
making  power  on  the  one  hand,  the  construction  at  the  same 
time  minimizes  it  on  the  other,  in  that  it  strips  that  authority 
of  any  right  to  acquire  territory  upon  any  condition  which 
woul(l  guard  the  people  of  the  United  States  from  the  evil  of 
immediate  incorporation.  The  treaty-making  power  then,  un- 
der this  contention,  instead  of  having  the  symmetrical  func- 
tions which  belong  to  it  from  its  very  nature,  becomes  distorted 
— vested  with  the  right  to  destroy  upon  the  one  hand  and  de- 
prived of  all  power  to  protect  the  government  on  the  other. 

And,  looked  at  from  another  point  of  view,  the  effect  of  the 
principle  asserted  is  equally  antagonistic,  not  only  to  the  ex- 
press provisions  but  to  the  spirit  of  the  Constitution  in  other 
respects.  Thus,  if  it  be  true  that  the  treaty-making  power  has 
the  authority  which  is  asserted,  what  becomes  of  that  branch 
of  Congress  which  is  peculiarly  the  representative  of  the  people 
of  the  United  States,  and  what  is  left  of  the  functions  of  that 
body  under  the  Constitution  ?  For,  although  the  House  of  Rep- 
resentatives might  be  unwilling  to  agree  to  the  incorporation  of 
alien  races,  it  would  be  impotent  to  prevent  its  accomplishment, 
and  the  express  provisions  conferring  upon  Congress  the  power 
to  regulate  commerce,  the  right  to  raise  revenue — bills  for  which, 
by  the  Constitution,  must  originate  in  the  House  of  Representa> 
tives — ^and  the  authority  to  prescribe  uniform  naturalization 
laws  would  be  in  effect  set  at  naught  by  the  treaty-making 
power.  And  the  consequent  result — incorporation — would  be 
beyond  all  future  control  of  or  remedy  by  the  American  people, 
since,  at  once  and  without  hope  of  redress  or  power  of  change, 
incorporation  by  the  treaty  would  have  been  brought  about 


814  OCTOBER  TERM,  1900. 

jTrsncna  Whttb,  Shiras  and  MoEbhva,  oonomrliig. 

The  inoonsistenoy  of  the  position  is  at  once  manifest.  The  basis 
of  the  argument  is  that  the  treaty  must  be  considered  to  have 
been  incorporated,  because  acquisition  presupposes  the  exercise 
of  judgment  as  to  fitness  for  immediate  incorporation.  But  the 
deduction  drawn  is,  although  the  judgment  exercised  is  against 
immediate  incorporation  and  this  result  is  plainly  expressed,  the 
conditions  are  void  because  no  judgment  against  incorporation 
can  be  called  into  play. 

All  the  confusion  and  dangers  above  indicated,  however,  it  is 
argued,  are  more  imaginary  than  real,  since,  although  it  be  con- 
ceded that  the  treaty- making  power  has  the  right  by  cession  to 
incorporate  without  the  consent  of  Congress,  that  body  may 
correct  the  evil  by  availing  itself  of  the  provision  of  the  Con- 
stitution giving  to  Congress  the  right  to  dispose  of  the  territory 
and  other  property  of  the  United  States.  This  assumes  that 
there  has  been  absolute  incorporation  by  the  treaty-making  power 
on  the  one  band,  and  yet  asserts  that  Congress  may  deal  with 
the  territory  as  if  it  had  not  been  incorporated  into  the  United 
States.  In  other  words,  the  argument  adopts  conflicting  theo- 
ries of  the  Constitution  and  applies  them  both  at  the  same  time. 
I  am  not  unmindful  that  there  has  been  some  contrariety  of  de- 
cision on  the  subject  of  the  meaning  of  the  clause  empowering 
Congress  to  dispose  of  the  territories  and  other  property  of  the 
United  States,  some  adjudged  cases  treating  that  article  as  re- 
ferring to  property  as  such  and  others  deriving  from  it  the  gen- 
eral grant  of  power  to  govern  territories.  In  view,  however, 
of  the  relations  of  the  territories  to  the  government  of  the  Uni- 
ted States  at  the  time  of  the  adoption  of  the  Constitution,  and 
the  solemn  pledge  then  existing  that  they  should  forever  ^  remain 
a  part  of  the  confederacy  of  the  United  States  of  America,"  I 
cannot  resist  the  belief  that  the  theory  that  the  disposing  clause 
relates  as  well  to  a  relinquishment  or  cession  of  sovereignty 
as  to  a  mere  transfer  of  rights  of  property,  is  altogether  erro- 
neous. 

Observe  again  the  inconsistency  of  this  argument.  It  con- 
siders, on  the  one  hand,  that  so  vital  is  the  question  of  incorpo- 
ration that  no  alien  territory  may  be  acquired  by  a  cession  with- 
out absolutely  endowing  the  territory  with  incorporation  and 
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the  inhabitants  with  resnlting  citizenship,  because,  under  our 
sj'stem  of  goyemment,  the  assumption  that  a  territory  and  its 
inhabitants  may  be  held  by  any  other  title  than  one  incorporat- 
ing is  impossible  to  be  thought  of.  And  yet  to  avoid  the  evil 
consequences  which  must  follow  from  accepting  this  proposi- 
tion, the  argument  is  that  all  citizenship  of  the  United  States 
is  precarious  and  fleeting,  subject  to  be  sold  at  any  moment  like 
any  other  property.  That  is  to  say,  to  protect  a  newly  acquired 
people  in  their  presumed  rights,  it  is  essential  to  d^rade  the 
whole  body  of  American  citizenship. 

The  reasoning  which  has  sometimes  been  indulged  in  by  those 
who  asserted  that  the  Constitution  was  not  at  all  operative  in 
the  territories  is  that,  as  they  were  acquired  by  purchase,  the 
right  to  buy  included  the  right  to  sell.  This  has  been  met  by 
the  proposition  that  if  the  country  purchased  and  its  inhabit- 
ants became  incorporated  into  the  United  States,  it  came  under 
the  shelter  of  the  Constitution,  and  no  power  existed  to  sell 
American  citizens.  In  conformity  to  the  principles  which  I 
have  admitted  it  is  impossible  for  me  to  say  at  one  and  the  same 
time  that  territory  is  an  integral  part  of  the  United  States  pro- 
tected by  the  Constitution,  and  yet  the  safeguards,  privileges, 
rights  and  immunities  which  arise  from  this  situation  are  so 
ephemeral  in  their  character  that  by  a  mere  act  of  sale  they 
noay  be  destroyed.  And,  applying  this  reasoning  to  the  provi- 
sions of  the  treaty  under  consideration,  to  me  it  seems  indubitable 
that  if  the  treaty  with  Spain  incorporated  all  the  territory  ceded 
into  the  United  States,  it  resulted  that  the  millions  of  people  to 
whom  that  treaty  related  were,  without  the  consent  of  the  Amer^ 
ican  people  as  expressed  by  Congress,  and  without  any  hope  of 
relief,  indissolubly  made  a  part  of  our  common  country. 

Undoubtedly,  the  thought  that  under  the  Constitution  power 
existed  to  dispose  of  people  and  territory  and  thus  to  annihilate 
the  rights  of  American  citizens  was  contrary  to  the  conceptions 
of  the  Constitution  entertained  by  Washington  and  Jefferson. 
In  the  written  suggestions  of  Mr.  Jefferson,  when  Secretary  of 
State,  reported  to  President  Washington  in  March,  1792,  on  the 
subject  of  proposed  negotiations  between  the  United  States  and 
Spain,  which  were  intended  to  be  communicated  by  way  of  in- 
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straotion  to  the  commissioners  of  the  United  States  appointed 
to  manage  such  negotiations,  it  was  observed,  in  discussing  the 
possibility  as  to  compensation  being  demanded  by  Spain  ^^  for 
the  ascertainment  of  our  right "  to  navigate  the  lower  part  of 
the  Mississippi,  as  follows : 

"  We  have  nothing  else "  (than  a  relinquishment  of  certain 
claims  on  Spain)  "  to  give  in  exchange.  For  as  to  territory,  we 
have  neither  the  right  nor  the  disposition  to  alienate  an  inch  of 
what  belongs  to  any  member  of  our  Union.  Such  a  proposition 
therefore  is  totally  inadmissible,  and  not  to  be  treated  for  a  mo- 
ment."   Ford's  Writings  of  Jefferson,  vol.  v,  p.  476. 

The  rough  draft  of  these  observations  was  submitted  to  Mr. 
Hamilton,  then  Secretary  of  the  Treasury,  for  suggestions,  pre- 
viously to  sending  it  to  the  President,  some  time  before  March  5, 
and  Hamilton  made  the  following  (among  other)  notes  upon  it : 

"  Page  25.  Is  it  true  that  the  United  States  have  no  right  to 
aUeruUe  an  inch  of  the  territory  in  question,  except  in  the  case 
of  necessity  intimated  in  another  plspce  f  Or  will  it  be  useful 
to  avow  the  denial  of  such  a  right  ?  It  is  apprehended  that  the 
doctrine  which  restricts  the  alienation  of  territory  to  cases  of 
extreme  necessity  is  applicable  rather  to  peopled  territory  than 
to  waste  and  uninhabited  districts.  Positions  restraining  the 
right  of  the  United  States  to  accommodate  to  exigencies  which 
may  arise  ought  ever  to  be  advanced  with  great  caution."  Ford's 
Writings  of  Jefferson,  vol.  v,  p.  443. 

Respecting  this  note,  Mr.  Jefferson  commented  as  follows : 

^^  The  power  to  alienate  the  unpeopled  territories  of  any  State 
18  not  among  the  enumerated  powers,  given  by  the  Constitution 
to  the  general  government,  and  if  we  may  go  out  of  that  instru- 
ment and  accommodate  to  exigencies  which  m^  arise  by  alien- 
ating the  rmpecpled  territory  of  a  State,  we  may  accommodate 
ourselves  a  little  more  by  alienating  that  which  m  peopled j  and 
still  a  little  more  by  selling  the  people  themselves.  A  shade  or 
two  more  in  the  degree  of  exigency  is  all  that  will  be  requisite, 
and  of  that  degree  we  shall  ourselves  be  the  judges.  However, 
may  it  not  be  hoped  that  these  questions  are  forever  laid  to  rest 
by  the  Twelfth  Amendment  once  made  a  part  of  the  Constitu- 
tion, declaring  expressly  that  ^  the  powers  not  delegated  to  the 
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TJnited  States  by  the  Constitution  are  reserved  to  the  States  re- 
spectively I'  And  if  the  general  government  has  no  power  to 
alienate  the  territory  of  a  State,  it  is  too  irresistible  an  argument 
to  deny  ourselves  the  use  of  it  on  the  present  occasion."    lb. 

The  opinions  of  Mr.  Jefferson,  however,  met  the  approval  of 
President  Washington.  On  March  19,  1792,  in  inclosing  to 
the  commissioners  to  Spain  their  commission,  he  said,  among 
other  things : 

"  You  will  herewith  receive  your  commission ;  as  also  obser- 
vations on  these  several  subjects  reported  to  the  President  and 
approved  by  him,  which  will  therefore  serve  as  instructions  for 
you.  These  expressing  minutely  the  sense  of  our  government, 
and  what  they  wish  to  have  done,  it  is  unnecessary  for  me  to 
do  more  here  than  desire  you  to  pursue  these  objects  unremit- 
tingly," etc.    Ford's  Writings  of  Jefferson,  vol.  v,  p.  456. 

When  the  subject-matter  to  which  the  negotiation  related  is 
considered  it  becomes  evident  that  the  word  ^^  State  "  as  above 
used  related  merely  to  territory  which  was  either  claimed  by 
some  of  the  States,  as  Mississippi  Territory  was  by  Georgia,  or 
to  the  Northwest  Territory  embraced  within  the  ordinance  of 
1787,  or  the  territory  south  of  the  Ohio  (Tennessee),  which  had 
also  been  endowed  with  all  the  rights  and  privileges  conferred 
by  that  ordinance,  and  all  which  territory  had  originally  been 
ceded  by  States  to  the  United  States  under  express  stipulations 
that  such  ceded  territory  should  be  ultimately  formed  into  States 
of  the  Union.  And  this  meaning  of  the  word  ^^  State  "  is  ab- 
solutely in  accord  with  what  I  shall  hereafter  have  occasion  to 
demonstrate  was  the  conception  entertained  by  Mr.  Jefferson 
of  what  constituted  the  United  States. 

True,  from  the  exigency  of  a  calamitous  war  or  the  necessity 
of  a  settlement  of  boundaries,  it  maybe  that  citizens  of  the 
United  States  may  be  expatriated  by  the  action  of  the  treaty- 
making  power,  impliedly  or  expressly  ratified  by  Congress. 

Sut  the  arising  of  these  particular  conditions  cannot  justify 
the  general  proposition  that  territory  which  is  an  integral  part 
of  the  United  States  may,  as  a  mere  act  of  sale,  be  disposed  of. 
If  however  the  right  to  dispose  of  an  incorporated  American 
territory  and  citizens  by  the  mere  exertion  of  the  power  to  sell 
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be  conceded,  arguendo^  it  would  not  relieve  the  dilemma*  It 
is  ever  true  that  where  a  malign  principle  is  adopted,  as  long 
as  the  error  is  adhered  to  it  must  continue  to  produce  its  bale- 
ful results.  Certainly,  if  there  be  no  power  to  acquire  subject 
to  a  condition,  it  must  follow  that  there  is  no  authority  to  dis- 
pose of  subject  to  conditions,  since  it  cannot  be  that  the  mere 
change  of  form  of  the  transaction  could  bestow  a  power  which 
the  Constitution  has  not  conferred.  It  would  follow  then  that 
any  conditions  annexed  to  a  disposition  which  looked  to  the 
protection  of  the  people  of  the  United  States  or  to  enable  them 
to  safeguard  the  disposal  of  territory  would  be  void ;  and  thus 
it  would  be  that  either  the  United  States  must  hold  on  abso- 
lutely or  must  dispose  of  unconditionally. 

A  practical  illustration  will  at  once  make  the  consequences 
clear.  Suppose  Congress  should  determine  that  the  millions  of 
inhabitants  of  the  Philippine  Islands  should  not  continue  ap- 
purtenant to  the  United  States,  but  that  they  should  be  allowed 
to  establish  an  autonomous  government,  outside  of  the  Consti- 
tution of  the  United  States,  coupled,  however,  with  such  con- 
ditions providing  for  control  as  far  only  as  essential  to  the 
guarantee  of  life  and  property  and  to  protect  against  foreign 
encroachment.  If  the  proposition  of  incorporation  be  well 
founded,  at  once  the  question  would  arise  whether  the  ability 
to  im{)06e  these  conditions  existed,  since  no  power  was  conferred 
by  the  Constitution  to  annex  conditions  which  would  limit  the 
disposition.  And  if  it  be  that  the  question  of  whether  territory 
is  immediately  fit  for  incorporation  when  it  is  acquired  is  a  ju- 
dicial and  not  a  legislative  one,  it  would  follow  that  the  validity 
of  the  conditions  would  also  come  within  the  scope  of  judicial 
authority,  and  thus  the  entire  political  policy  of  the  government 
be  alone  controlled  by  the  judiciary. 

The  theory  as  to  the  treaty-making  power  upon  which  the 
ari^ument  which  has  just  been  commented  upon  rests,  it  is  now 
proposed  to  be  shown,  is  refuted  by  the  history  of  the  govern- 
ment from  the  beginning.  There  has  not  been  a  single  cession 
made  from  the  time  of  the  Confederation  up  to  the  present  day, 
excluding  the  recent  treaty  with  Spain,  which  has  not  contained 
stipulations  to  the  effect  that  the  United  States  through  Con- 
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b4  gress  would  either  not  disincorporate  or  would  incorporate  the 

rii.  ceded  territory  into  the  "United  States.    There  were  such  condi- 

jec  tions  in  the  deed  of  cession  by  Virginia  when  it  conveyed  the 

^  •    Northwest  Territory  to  the  "United  States.    Like  conditions 

en  were  attached  by  North  Carolina  to  the  cession  whereby  the 

y  territory  south  of  the  Ohio,  now  Tennessee,  was  transferred. 

^  Similar  provisions  were  contained  in  the  cession  by  Georgia 

^  of  the  Mississippi  territory,  now  the  States  of  Alabama  and 

Mississippi.  Such  agreements  were  also  expressed  in  the  treaty 
of  1803,  ceding  Louisiana ;  that  of  1819,  ceding  the'  Floridas, 
and  in  the  treaties  of  1848  and  1853,  by  which  a  large  extent 
of  territory  was  ceded  to  this  country,  as  also  in  the  Alaska 
treaty  of  1867.  To  adopt  the  limitations  on  the  treaty-making 
power  now  insisted  upon  would  presuppose  that  every  one  of 
these  conditions  thus  sedulously  provided  for  was  superfluous, 
since  the  guaranties  which  they  afforded  would  have  obtained, 
although  they  were  not  expressly  provided  for. 

When  the  various  treaties  by  which  foreign  territory  has  been 
acquired  are  considered  in  the  light  of  the  circumstances  which 
surrounded  them,  it  becomes  to  my  mind  clearly  established 
that  the  treaty-making  power  was  always  deemed  to  be  devoid 
of  authority  to  incorporate  territory  into  the  United  States 
without  the  assent,  express  or  implied,  of  Congress,  and  that  no 
question  to  the  contrary  has  ever  been  even  mooted.  To  appreci- 
ate this  it  is  essential  to  bear  in  mind  what  the  words  "  United 
States  "  signified  at  the  time  of  the  adoption  of  the  Constitution. 
When  by  the  treaty  of  peace  with  Great  Britain  the  independ- 
ence of  the  United  States  was  acknowledged,  it  is  unquestioned 
that  all  the  territory  within  the  boundaries  defined  in  that  treaty, 
whatever  may  have  been  the  disputes  as  to  title,  substantially 
belonged  to  particular  States.  The  entire  territory  was  part  of 
the  United  States,  and  all  the  native  white  inhabitants  were 
citizens  of  the  United  States  and  endowed  with  the  rights  and 
privileges  arising  from  that  relation.  When,  as  has  already 
been  said,  the  Northwest  Territory  was  ceded  by  Virginia,  it 
was  expressly  stipulated  that  the  rights  of  the  inhabitants  in 
this  regard  should  be  respected.  The  ordinance  of  1787,  provid- 
ing for  the  government  of  the  Northwest  Territory,  fulfilled 
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this  promise  on  behalf  of  the  Confederation.  Without  imder- 
taking  to  reprodaoe  the  text  of  the  ordinance,  it  saffioes  to  say 
that  it  contained  a  bill  of  rights,  a  promise  of  ultimate  statehood, 
and  it  provided  (italics  mine)  that ''  The  said  territory  and  the 
States  which  may  be  formed  therein  ahaU  ever  remain  apart  of 
this  confederacy  of  the  United  States  of  America^  sabject  to  the  ar- 
ticles of  confederation,  and  to  such  alterations  therein  as  shall 
be  constitutionally  made,  and  to  all  the  acts  and  ordinances  of 
the  United  States  in  Congress  assembled,  conformably  thereto." 
It  submitted  the  inhabitants  to  a  liability  for  a  tax  to  pay  their 
proportional  part  of  the  public  debt  and  the  expenses  of  the  gov- 
ernment to  be  assessed  by  the  rule  of  apportionment  which  gov- 
erned the  States  of  the  confederation.  It  forbade  slavery 
within  the  Territory,  and  contained  a  stipulation  that  the  pror 
visions  of  the  ordinance  should  ever  remain  unalterable  unless 
by  ooiomon  consent. 

Thus  it  was  that,  at  the  adoption  of  the  Constitution,  the  Uni- 
ted States,  as  a  geographical  unit  and  as  a  governmental  concep- 
tion both  in  the  international  and  domestic  sense,  consisted  not 
only  of  States,  but  also  of  territories,  all  the  native  white  inhab- 
tiants  being  endowed  with  citizenship,  protected  by  pledges  of  a 
common  union,  and,  except  as  to  political  advantages,  all  enjoy- 
ing equal  rights  and  freedom,  and  safeguarded  by  substantially 
similar  guaranties,  all  being  under  the  obligation  to  contribute 
their  proportionate  share  for  the  liquidation  of  the  debt  and 
future  expenses  of  the  general  government. 

The  opinion  has  been  expressed  that  the  ordinance  of  1787 
became  inoperative  and  a  nullity  on  the  adoption  of  the  Con- 
stitution (Taney,  C.  J.,  in  ScoU  v.  Sandford,  19  How.  893,  438,) 
while,  on  the  other  hand,  it  has  been  said  that  the  ordinance  of 
1787  was  ^^  the  most  solemn  of  all  engagements,''  and  became 
a  part  of  the  Constitution  of  the  United  States  by  reason  of 
the  sixth  article,  which  provided  that  ^^  all  debts  contracted  and 
engagements  entered  into,  before  the  adoption  of  this  Constitn- 
tion,  shall  be  as  valid  against  the  United  States  under  this 
Constitution  as  under  the  confederation."  Per  Baldwin,  J., 
concurring  opinion  in  Lessee  of  PcUard^s  Heirs  v.  ^Ktbbe^  14: 
Pet.  353,  417,  and  per  Catron,  J.,  in  dissenting  opinion  in  t^ra- 
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der  V.  Cfraham^lO  How.  82,  98.  Whatever  view  majr  be  taken 
of  this  difference  of  legal  opinion,  my  mind  refases  to  assent  to 
the  conclnsion  that  nnder  the  Constitution  the  provision  of  the 
Northwest  Territory  ordinance  making  such  territory  forever 
a  part  of  the  confederation  was  not  binding  on  the  government 
of  the  United  States  when  the  Constitution  was  formed.  When 
it  is  borne  in  mind  that  large  tracts  of  this  territory  were  re- 
served for  distribution  among  the  continental  soldiers,  it  is  im- 
possible for  me  to  believe  that  it  was  ever  considered  that  the 
result  of  the  cession  was  to  take  the  Northwest  Territory  oat 
of  the  Union,  the  necessary  effect  of  which  would  have  been 
to  expatriate  the  very  men  who  by  their  suffering  and  valor 
had  secured  the  liberty  of  their  united  ooantry.  Can  it  be  con- 
ceived that  North  Carolina*,  after  the  adoption  of  the  Constita- 
tion,  would  cede  to  the  general  government  the  territory  sonth 
of  the  Ohio  River,  intending  thereby  to  expatriate  those  daunt- 
less mountaineers  of  North  Carolina  who  had  shed  lustre  upon 
the  Eevolntionary  arms  by  the  victory  of  King's  Mountain  t 
And  the  rights  bestowed  by  Congress  after  the  adoption  of  the 
Constitution,  as  I  shall  proceed  to  demonstrate,  were  utterly 
incompatible  with  such  a  theory. 

Beyond  question,  in  one  of  the  early  laws  enacted  at  the  first 
session  of  the  First  Congress,  the  binding  force  of  the  ordinance 
was  recognized,  and  certain  of  its  provisions  concerning  the 
appointment  of  officers  in  the  territory  were  amended  to  con- 
form the  ordinance  to  the  new  Constitution,  c.  8,  August  7, 
1789, 1  Stat.  50. 

In  view  of  this  it  cannot,  it  seems  to  me,  be  doubted  that  the 
United  States  continued'  to  be  composed  of  States  and  terri- 
tories, all  forming  an  integral  part  thereof  and  incorporated 
therein,  as  was  the  case  prior  to  the  adoption  of  the  Constitu- 
tion. Subsequently,  the  territory  now  embraced  in  the  State 
of  Tennessee  was  ceded  to  the  United  States  by  the  State  of 
North  Carolina.  In  order  to  insure  the  rights  of  the  native  in- 
habitants, it  was  expressly  stipulated  that  the  inhabitants  of 
the  ceded  territory  should  enjoy  all  the  rights,  privileges,  bene- 
fits and  advantages  set  forth  in  the  ordinance  ^^  of  the  late  Con- 
gress for  the  government  of  the  western  territory  of  the  United 
VOL.  oLxxxn — 21 
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States."  A  condition  was,  however,  inserted  in  the  cession 
that  no  regulation  should  be  made  by  Congress  tending  to 
emancipate  slaves.  By  act  of  April  2, 1790,  1  Stat.  106,  c.  6, 
this  cession  was  accepted.  .  And,  at  the  same  session,  on  May  26, 
1790,  an  act  was  pajssed  for  the  government  of  this  territory, 
under  the  designation  of  "  the  territory  of  the  United  States 
south  of  the  Ohio  Biver."  1  Stat.  123,  c.  14.  This  act,  except 
as  to  the  prohibition  which  was  found  in  the  Northwest  Terri- 
tory ordinance  as  to  slavery,  in  express  terms  declared  that  the 
inhabitants  of  the  territory  should  enjoy  all  the  rights  conferred 
by  that  ordinance. 

A  government  for  the  Mississippi  Territory  was  organized 
on  April  7, 1798.  1  Stat.  549,  c.  28.  The  land  embraced  was 
claimed  by  the  State  of  Georgia,  and  her  rights  were  saved  by 
the  act.    The  sixth  section  thereof  provided  as  follows : 

"  Seo.  6.  AtuI  he  it  further  enacted^  That  from  and  after  the 
establishment  of  the  said  government,  the  people  of  the  afore- 
said  territory,  shall  be  entitled  to  and  enjoy,  all  and  singular 
the  rights,  privileges  and  advantages  granted  to  the  people  of 
the  territory  of  the  United  States  northwest  of  the  river  Ohio, 
in  and  by  the  aforesaid  ordinance  of  the  thirteenth  day  of  July, 
in  the  year  one  thousand  seven  hundred  and  eighty-seven,  in 
as  full  and  ample  a  manner  as  the  same  are  possessed  and  en- 
joyed by  the  people  of  the  said  last-mentioned  territory." 

Thus  clearly  defined  by  boundaries,  by  common  citizenship, 
by  like  guarantees,  stood  the  United  States  when  the  plan  of 
acquiring  by  purchase  from  France  the  Province  of  Louisiana 
was  conceived  by  President  Jefferson.  Naturally,  the  sugges- 
tion which  arose,  was  the  power  on  the  part  of  the  government 
of  the  United  States,  under  the  Constitution,  to  incorporate 
into  the  United  States — a  Union  then  composed,  as  I  have 
stated,  of  States  and  Territories — a  foreign  province  inhabited 
by  an  alien  people,  and  thus  make  them  partakers  in  the  Amer- 
ican commonwealth.  Mr.  Jefferson,  not  doubting  the  power 
of  the  United  States  to  acquire,  consulted  Attorney  General 
Lincoln  as  to  the  right  by  treaty  to  stipulate  for  incorporation. 
By  that  officer  Mr.  Jefferson  was,  in  effect,  advised  that  the 
power  to  incorporate,  that  is,  to  share  the  privileges  and  im- 
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inanities  of  the  people  of  the  United  States  with  a  foreign  popu- 
lation, required  the  consent  of  the  people  of  the  United  States, 
and  it  was  suggested,  theref ore,  that  if  a  treaty  of  cession  were 
made  containing  such  agreements  it  should  be  put  in  the  form 
of  a  change  of  boundaries  instead  of  a  cession,  so  as  thereby  to 
bring  the  territory  within  the  United  States.  The  letter  of 
Mr.  Lincoln  was  sent  by  President  Jefferson  to  Mr.  Gallatin, 
the  Secretary  of  the  Treasury.  Mr.  Gallatin  did  not  agree  as 
to  the  propriety  of  the  expedient  suggested  by  Mr.  Lincoln. 
In  a  letter  to  President  Jefferson,  in  effect  so  stating,  he  said : 

'*  But,  does  any  constitutional  objection  really  exist  {  To  me 
it  would  appear  (1)  that  the  United  States  as  a  nation  have,  an 
inherent  right  to  acquire  territory ;  (2)  that  whenever  that  ac- 
quisition is  by  treaty,  the  same  constituted  authorities  in  which 
the  treaty-making  power  is  vested  have  a  constitutional  right 
to  sanction  the  acquisition ;  (3)  that  whenever  the  territory  has 
been  acquired  Congress  have  the  power  either  of  admitting  into 
the  Union  as  a  new  State  or  of  annexing  to  a  State,  with  the 
consent  of  that  State,  or  of  making  regulations  for  the  govern- 
ment of  such  territory."    Gallatin's  Writings,  vol.  1,  p.  11,  etc. 

To  this  letter  President  Jefferson  replied  in  January,  1803, 
clearly  showing  that  he  thought  there  was  no  question  what- 
ever of  the  right  of  the  United  States  to  acquire,  but  that  he 
did  not  believe  incorporation  could  be  stipulated  for  and  carried 
into  effect  without  the  consent  of  the  people  of  the  United 
States.    He  said  (italics  mine) : 

^'  You  are  right,  in  my  opinion,  as  to  Mr.  L.'s  proposition : 
There  is  no  constihctional  difficulty  as  to  the  acquisition  of  terri- 
torj/y  and  whether  when  acquired  it  may  be  taken  into  the  Union 
by  the  Constitution  as  it  now  stands  will  become  a  question  of 
expediency.  I  think  it  will  be  safer  not  to  permit  the  enlarge- 
ment of  the  Union  but  by  amendment  of  the  (constitution." 
Gallatin's  Writings,  vol.  1,  p.  115. 

And  the  views  of  Mr.  Madison,  then  Secretary  of  State,  exactly 
conformed  to  those  of  President  Jefferson,  for,  on  March  2, 
1803,  in  a  letter  to  the  commissioners  who  were  negotiating 
the  treaty,  he  said : 

"  To  incorpomte  the  inhabitants  of  the  hereby  ceded  territory 
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with  the  citizens  of  the  United  States,  being  a  provision  which 
cannot  now  be  made,  it  is  to  be  expected  from  the  character 
and  policy  of  the  United  States  that  such  incorporation  will 
take  place  without  unnecessary  delay/'    State  Papers,  II,  540. 

Let  us  pause  for  a  moment  to  accentuate  the  irreconcilable 
conflict  which  exists  between  the  interpretation  given  to  the 
Constitution  at  the  time  of  the  Louisiana  treaty  by  Jefferson 
and  Madison,  and  the  iini)ort  of  that  instiniinent  as  now  insisted 
upon.  You  are  to  negotiate,  Siiid  Madison  to  the  commissioners, 
to  obtain  a  cession  of  the  territory,  but  you  must  not  under  any 
circumstances  agree  '^  to  incorporate  the  inhahitcmts  of  the  her^ 
ceded  territory  toith  the  citizens  of  the  United  States,  heing  a 
jprovision  which  cafinot  now  be  made?^  Under  the  theory  now 
urged,  Mr.  Madison  should  have  said :  You  are  to  negotiate  for 
the  cession  of  the  territory  of  Louisiana  to  the  United  States,  and 
if  deemed  by  you  expedient  in  accomplishing  this  purpose,  you 
may  provide  for  the  immediate  incorporation  of  the  inliabitants 
of  the  acquired  territory  into  the  United  States.  This  you  can 
freely  do  because  the  Constitution  of  the  United  States  has  con- 
ferred upon  the  treaty-making  power  the  absolute  right  to  bring 
all  the  alien  people  residing  in  acquired  territory  into  the  United 
States  and  thus  divide  with  them  the  rights  which  peculiarly 
belong  to  the  citizens  of  the  United  States.  Indeed,  it  is  im- 
material whether  you  make  such  agreements,  since  by  the  effect 
of  the  Constitution  without  reference  to  any  agreements  vrhich 
you  may  make  for  that  purpose,  all  the  alien  territory  and  its 
inhabitants  will  instantly  become  incorporated  into  the  United 
States  if  the  territory  is  acquired. 

Without  going  into  details,  it  suffices  to  say  that  a  compliance 
with  the  instructions  given  them  would  have  prevented  the 
negotiators  on  behalf  of  the  United  States  from  inserting  in 
the  treaty  any  provision  looking  even  to  the  ultimate  inoorpo- 
ration  of  the  acquired  territory  into  the  United  States.  In 
view  of  the  emergency  and  exigencies  of  the  negotiations,  how- 
ever, the  commissioners  were  constrained  to  make  such  a  stipu- 
lation, and  the  treaty  provided  as  follows : 

"  Art.  III.  The  inhabitants  of  the  ceded  territory  shall  be 
incorporated  into  the  Union  of  the  United  States,  and  admitted 
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as  soon  as  possible,  according  to  the  principles  of  the  Federal 
CoDstitQtion,  to  the  enjoyment  of  all  the  rights,  advantages  and 
immunities  of  citizens  of  the  United  States ;  and  in  the  mean 
time  they  shall  be  maintained  and  protected  in  the  free  enjoy- 
ment of  their  liberty,  property  and  the  religion  which  they  pro- 
fess."   8  Stat.  202. 

Weighing  the  provisions  just  quoted,  it  is  evident  they  refute 
the  theory  of  incorporation  arising  at  once  from  the  mere  force 
of  a  treaty,  even  although  such  result  be  directly  contrary  to 
any  provisions  which  a  treaty  may  contain.  Mark  the  lan- 
guage. It  expresses  a  promise :  ^'  The  inhabitants  of  the  ceded 
territory  shall  he  incorporated  into  the  Union  of  the  United 
States.  .  .  ."  Observe  how  guardedly  the  fulfillment  of  this 
pledge  is  postponed  until  its  accomplishment  is  made  possible 
by  the  will  of  the  American  people,  since  it  is  to  be  executed 
only  "  as  soon  as  possible  according  to  the  principles  of  the  FedercH 
Constitution^  If  the  view  now  urged  be  true,  this  wise  cir- 
cumspection was  unnecessary,  and,  indeed,  as  I  have  previously 
said,  the  entire  proviso  was  superfluous,  since  everything  which 
it  assured  for  the  future  was  immediately  and  unalterably  to 
arise. 

It  is  said,  however,  that  the  treaty  for  the  purchase  of  Lou- 
isiana took  for  granted  that  the  territory  ceded  would  be  imme- 
diately incorporated  into  the  United  States,  and  hence  the 
guarantees  contained  in  the  treaty  related,  not  to  such  incor- 
poration, but  was  a  pledge  that  the  ceded  territory  was  to  be 
made  a  part  of  the  Union  as  a  State.  The  minutest  analysis, 
however,  of  the  clauses  of  the  treaty  fails  to  disclose  any  refer- 
ence to  a  promise  of  statehood,  and  hence  it  can  only  be  that 
the  pledges  made  referred  to  incorporation  into  the  United 
States.  This  will  further  appear  when'  the  opinions  of  Jeffer- 
son and  Madison  and  their  acts  on  the  subject  are  reviewed. 
The  argument  proceeds  upon  the  theory  that  the  words  of  the 
treaty  ^' shall  be  incorporated  into  the  Union  of  the  United 
States,"  could  only  have  referred  to  a  promise  of  statehood, 
since  the  then  existing  and  incorporated  Territories  were  not  a 
part  of  the  Union  of  the  United  States,  as  that  Union  consisted 
only  of  the  States.    But  this  has  been  shown  to  be  unfounded, 
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since  the  ^^  Union  of  the  United  States  "  was  composed  of  States 
and  Territories,  both  having  been  embraced  within  the  bounda- 
ries fixed  by  the  treaty  of  peace  between  Great  Britain  and  the 
United  States  which  terminated  the  Bevolutionary  war,  the 
latter,  the  Territories,  embracing  districts  of  country  which 
were  ceded  by  the  States  to  the  United  States  under  the  express 
pledge  that  they  should  forever  remain  a  part  thereof.  That 
this  conception  of  the  Union  composing  the  United  States  was 
the  understanding  of  Jefferson  and  Madison,  and  indeed  of  all 
those  who  participated  in  the  events  which  prcK^ed  and  led 
up  to  the  Louisiana  treaty,  results  from  what  I  have  already 
said,  and  will  be  additionally  demonstrated  by  statements  to  be 
hereafter  made.  Again,  the  inconsistency  of  the  argument  is 
evident.  Thus,  whilst  the  premise  upon  which  it  proceeds  is 
that  foreign  territory,  when  acquired,  becomes  at  once  a  part 
of  the  United  States,  despite  conditions  in  the  treaty  expressly 
excluding  such  consequence,  it  yet  endeavors  td  escape  the  refi;- 
tation  of  such  theory  which  arises  from  the  history  of  the  gov- 
ernment by  the  contention  that  the  territories  which  were  a 
part  of  the  United  States  were  not  component  constituents  of 
the  Union  which  composed  the  United  States.  I  do  not  under- 
stand how  foreign  territory  which  has  been  acquired  by  treaty 
can  be  asserted  to  have  been  absolutely  incorporated  into  the 
United  States  as  a  part  thereof  'despite  conditions  to  the  con- 
trary inserted  in  the  treaty,  and  yet  the  assertion  be  made  that 
the  territories  which,  as  I  have  said,  were  in  the  United  States 
originally  as  a  part  of  the  States  and  which  were  ceded  by  them 
upon  express  condition  that  they  should  forever  so  remain  a 
part  of  the  United  States,  were  not  a  part  of  the  Union  com- 
posing the  United  States.  The  argument,  indeed,  reduces  itself 
to  this,  that  for  the  purpose  of  incorporating,  foreign  territory 
into  the  United  States  domestic  territory  must  be  disincorpo- 
rated. In  other  words,  that  the  Union  must  be,  at  least  in  the- 
ory, dismembered  for  the  purpose  of  maintaining  the  doctrine 
of  the  immediate  incorporation  of  alien  territory. 

That  Mr.  Jefferson  deemed  the  provision  of  the  treaty  re- 
lating to  incorporation  to  be  repugnant  to  the  Constitution  is 
unquestioned.    Whilst  he  conceded,  as  has  been  seen,  the  right 
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to  acquire,  he  doabted  the  power  to  incorporate  the  territory 
into  the  United  States  without  the  consent  of  the  people  by  a 
constitutional  amendment.  In  July,  1803,  he  proposed  two 
drafts  of  a  proposed  amendment,  which  he  thought  ought  to  be 
submitted  to  the  people  of  the  TTnited  States  to  enable  them  to 
ratify  the  terms  of  the  treaty.  The  first  of  these,  which  is 
dated  July,  1803,  is  printed  in  the  margin.^ 

The  second  and  revised  amendment  was  as  follows : 

"  Louisiana,  as  ceded  by  France  to  the  United  States,  is  made 
a  part  of  the  United  States.  Its  white  inhabitants  shall  be  cit- 
izens, and  stand,  as  to  their  rights  and  obligations,  on  the  same 
footing  with  other  citizens  of  the  United  States,  in  analogous 
situations.  Save  only  that,  as  to  the  portion  thereof  lying 
north  of  the  latitude  of  the  mouth  of  Arcana  River,  no  new 
State  shall  be  established  nor  any  grants  of  land  made  therein 
other  than  to  Indians  in  exchange  for  equivalent  portions  of 
lands  occupied  by  them  until  an  amendment  of  the  Constitu- 
tion shall  be  made  for  those  purposes. 

"Florida  also,  whensoever  it  may  be  rightfully  obtained, 
shall  become  a  part  of  the  United  States.  Its  white  inhabitants 
shall  thereupon  become  citizens,  and  shall  stand,  as  to  their 
rights  and  obligations,  on  the  same  footing  with  other  citizens 
of  the  United  States  in  analogous  situations."  Ford's  Writ- 
ings of  Jefferson,  vol.  8,  p.  241. 

It  is  strenuously  insisted  that  Mr.  Jefferson's  conviction  on  the 
subject  of  the  repugnancy  of  the  treaty  to  the  Constitution  was 


1  First  draft  of  Mr.  Jefferson's  proposed  amendment  to  the  Constitution. 
**  The  Province  of  Louisiana  is  incorporated  with  the  United  States  and 
made  part  tliereof.  The  rights  of  occupancy  in  the  soil  and  of  self-govern- 
ment are  confirmed  to  Indian  inhabitants  as  they  now  exist."  It  then  pro- 
ceeded with  other  provisions  relative  to  Indian  rights  and  possession  and 
exchange  of  lands,  and  forbidding  Congress  to  dispose  of  the  lands  other- 
wise than  is  therein  provided  without  further  amendment  to  the  Constitu- 
tion. This  draft  closes  thus:  **  Except  as  to  that  portion  thereof  which 
lies  south  of  the  latitude  of  31^  which,  whenever  they  deem'  expedient, 
they  may  enact  into  a  territorial  government,  either  separate  or  as  making 
part  with  one  on  the  eastern  side  of  the  river,  vesting  the  inhabitants 
thereof  with  all  rights  possessed  by  other  territorial  citizens  of  the  United 
States.**    Writings  of  Jefferson,  edited  by  Ford,  vol.  8,  p.  241. 
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based  alone  upon  the  fact  that  he  tiiought  the  treaty  exceeded 
the  limits  of  the  Constitution,  because  he  deemed  that  it  pro- 
vided for  the  admission,  according  to  the  Constitution,  of  the 
acquired  territory  as  a  new  State  or  States  into  the  Union,  and 
hence,  for  the  purpose  of  conferring  this  power,  he  drafted  the 
amendment.  The  contention  is  refuted  by  two  considerations ; 
the  first,  because  the  two  forms  of  amendment  which  Mr.  Jeffer- 
son prepared  did  not  purport  to  confer  any  power  upon  Con- 
gress to  admit  new  States ;  and,  second,  they  absolutely  forbade 
Congress  from  admitting  a  new  State  out  of  a  described  part 
of  the  territory  without  a  further  amendment  to  the  Constitu- 
tion. It  cannot  be  conceived  that  Mr.  Jefferson  would  have 
drafted  an  amendment  to  cure  a  defect  which  he  thought  ex- 
isted and  yet  say  nothing  in  the  amendment  on  the  subject  of 
such  defect.  And,  moreover,  it  cannot  be  conceived  that  he 
drafted  an  amendment  to  confer  a  power  he  supposed  to  be 
wanting  under  the  Constitution,  and  thus  ratify  the  treaty,  and 
yet  in  the  very  amendment  withhold  in  express  terms,  as  to  a 
part  of  the  ceded  territory,  the  authority  which  it  was  the  pur- 
pose of  the  amendment  to  confer. 
I  excerpt  in  the  margin  ^  two  letters  from  Mr.  Jefferson,  one 

1  Letter  to  William  Dunbar  of  July  7,  1803: 

**  Before  you  receive  this  you  wiU  have  heard  through  the  channel  of  the 
public  papers  of  the  ce^ion  of  Louisiana  by  France  to  the  United  States. 
The  terms  as  stated  in  the  National  InteUigencer  are  accurate.  That  the 
treaty  may  be  ratified  in  time,  I  have  found  it  necessary  to  convene  Con- 
gress on  the  17th  of  October,  and  it  is  very  important  for  the  happiness  of 
the  country  that  they  should  possess  all  information  which  can  be  obtained 
respecting  it,  that  they  make  the  best  arrangements  practicable  for  its  good 
government.  It  is  most  necessaiy  because  they  will  be  obliged  to  ask 
from  the  people  an  amendment  of  the  Constitution  authorizing  their  re- 
ceiving the  province  into  the  Union  and  providing  for  its  government,  and 
limitations  of  power  which  shaU  be  given  by  that  amendment  will  be  un- 
alterable but  by  the  same autho^ity.^'     Jefferson^s  Writings,  voL  8,  p.  254. 

Letter  to  Wilson  Caiy  Nicholas  of  September  7,  1803: 

**  I  am  aware  of  the  force  of  the  observations  you  make  on  the  power 
given  by  the  Constitution  to  Congress  to  admit  new  States  into  the  Union 
without  restraining  the  subject  to  the  territory  then  constituting  the 
United  States.  But  when  I  consider  that  the  limits  of  the  United  States 
are  precisely  fixed  by  the  treaty  of  1783,  that  the  Constitution  expressly 
declares  itself  to  be  made  for  the  United  States,  I  cannot  help  believing 
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written  under  date  of  July  7,  180<S,  to  William  Dunbar,  and 
the  other  dated  September  7,  1803,  to  Wilson  Gary  Nicholas, 
which  show  clearly  the  difficulties  which  were  in  the  mind  of 
Mr.  Jefferson,  and  which  remove  all  doubt  concerning  the 
meaning  of  the  amendment  which' he  wrote  and  the  adoption 
of  which  he  deemed  necessary  to  cure  any  supposed  want  of 
power  concerning  the  treaty  would  be  provided  for. 

These  letters  show  that  Mr.  Jefferson  bore  in  mind  the  fact 
that  the  Constitution  in  express  terms  delegated  to  Congress  the 
power  to  admit  new  States,  and,  therefore,  no  further  authority 
on  this  subject  was  required.  But  he  thought  this  power  in 
Congress  was  confined  to  the  area  embraced  within  the  limits  of 
the  United  States,  as  existing  at  the  adoption  of  the  Constitu- 
tion. To  fulfill  the  stipulations  of  the  treaty  so  as  to  cause  the 
ceded  territory  to  become  a  part  of  the  United  States,  Mr.  Jef- 
ferson deemed  an  amendment  to  the  Constitution  to  be  essen- 
tial. For  this  reason  the  amendment  which  he  formulated  de- 
clared that  the  territory  ceded  was  to  be  ^^  a  part  of  the  United 
States^  and  its  white  inhabitants  shall  be  citizens,  and  stand,  as 
to  their  rights  and  obligations,  on  the  same  footing  with  other 
citizens  of  the  United  States,  in  cmalogoue  sittuUionsy  What 
these  words  meant  is  not  open  to  doubt  when  it  is  observed 
that  they  were  but  the  paraphrase  of  the  following  words, 
which  were  contained  in  the  first  proposed  amendment  which 
Mr.  Jefferson  wrote :  "  Vesting  the  inhabitants  thereof  with  all 
rights  possessed  by  other  territorial  ciiizens  of  the  United  Statee^^ 
which  clearly  show  that  it  was  the  want  of  power  to  incorpo- 
rate the  ceded  country  into  the  United  States  as  a  territory 
which  was  in  Mr.  Jefferson's  mind,  and  to  accomplish  which  re- 

that  the  intention  was  to  peinmit  Congress  to  admit  into  the  Union  new 
States  which  should  be  formed  out  of  the  territory  for  which  and  under 
whose  authority  alone  they  were  then  acting.  I  do  not  believe  it  was 
meant  that  they  might  receive  England,  Ireland,  Holland,  etc,  into  it, 
which  would  be  the  case  under  your  construction.  When  an  instrument 
admits  two  constructions,  the  one  safe,  the  other  dangerous,  the  one  pre- 
cise, the  other  indefinite,  I  prefer  that  which  is  safe  and  precise.  I  liad 
rather  ask  an  enlargement  of  power  from  tlie  nation  where  it  is  found  nec- 
essary than  to  assume  it  by  a  construction  which  would  make  our  powers 
boundless.^*    Writings  of  Jefferson,  voL  8,  p.  247. 
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suit  he  thought  an  amendment  to  the  CooBtitation  wba  re- 
quired. This  provision  of  the  amendment  applied  to  all  of  the 
territory  ceded,  and,  therefore,  brought  it  ail  into  the  United 
States,  and  hence  placed  it  in  a  position  where  the  power  of 
Congress  to  admit  new  States  would  have  attached  to  it  As 
Mr.  Jefferson  deemed  that  every  requirement  of  the  treaty 
would  be  fulfilled  by  incorporation,  and  that  it  would  be  un- 
wise to  form  a  new  State  out  of  the  upper  part  of  the  new  ter- 
ritory, after  thus  providing  for  the  complete  execution  of  the 
treaty  by  incorporation  of  all  the  territory  into  the  United 
States,  he  inserted  a  provision  forbidding  CanffreMfram  admiir 
ting  a  new  State  out  of  a  part  of  the  territory. 

With  the  debates  which  todk  place  on  the  subject  of  the  treaty 
I  need  not  particularly  concern  myself.  Some  shared  Mr.  Jef- 
ferson's doubts  as  to  the  right  of  the  treaty-making  power  to  in- 
corporate the  territory  into  the  United  States  without  an  amend- 
ment of  the  Constitution ;  others  deemed  that  the  provision  of 
the  treaty  was  but  a  promise  that  Congress  would  ultimately 
incorporate  as  a  territor}^  and  until  by  the  action  of  Congress 
this  latter  result  was  brought  about  full  power  of  legislation  to 
govern  as  deemed  best  was  vested  in  Congress.  This  latter 
view  prevailed.  Mr.  Jefferson's  proposed  amendment  to  the 
Constitution,  therefore,  was  never  adopted  by  Congress,  and 
hence  was  never  submitted  to  the  people. 

An  act  was  approved  on  October  31, 1808,  2  Stat.  245,  "to 
enable  the  President  of  the  United  States  to  take  possession  of 
the  territories  ceded  by  France  to  the  United  States  by  the  treaty 
concluded  at  Paris  on  the  30th  of  April  last,  and  for*  the  tem- 
porary government  thereof."  The  provisions  of  this  act  were 
absolutely  incompatible  with  the  conception  that  the  territory 
had  been  incorporated  into  the  United  States  by  virtue  of  the 
cession.  On  November  10, 1803, 2  Stat.  245,  an  act  was  passed 
providing  for  the  issue  of  stock  to  raise  the  funds  to  pay  for  the 
territory.  On  February  24, 1804,  2  Stat.  251,  an  act  was  ap- 
proved which  expressly  extended  certain  revenue  and  other 
laws  over  the  ceded  country.  On  March  26, 1804,  2  Stat.  283, 
an  act  was  passed  dividing  the  "Province  of  Louisiana"  into 
Orleans  Territory  on  the  south  and  the  District  of  Louisiana  to 
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fhe  north.  This  act  extended  over  the  Territory  of  Orleans  a 
large  number  of  the  general  laws  of  the  United  States  and  pro- 
vided a  form  of  government.  For  the  purposes  of  government 
the  District  of  Louisiana  was  attached  to  the  Territory  of  Indi- 
ana, which  had  been  carved  out  of  the  Northwest  Territory. 
Although  the  area  described  as  Orleans  Territory  was  thus  un* 
der  the  authority  of  a  territorial  government  and.  many  laws  of 
the  United  States  had  been  extended  by  act  of  Congress  to  it^ 
it  was  manifest  that  Mr.  Jefferson  thought  that  the  requirement 
of  the  treaty  that  it  should  be  incorporated  into  the  United 
States  had  not  been  complied  with. 

In  a  letter  written  to  Mr.  Madison  on  July  14, 1804,  Mr.  Jef- 
ferson, speaking  of  the  treaty  of  cession,  said  (Ford's  Writings 
of  Jefferson,  vol.  8,  p.  313) : 

"  The  enclosed  reclamations  of  Girod  &  Chote  against  the 
claims  of  Bapstroop  to  a  monopoly  of  the  Indian  commerce 
supposed  to  be  under  the  protection  of  the  third  article  of  the 
Louisiana  convention,  as  well  as  some  other  claims  to  abusive 
grants,  will  probably  force  us  to  meet  that  question.  The  article 
has  been  worded  with  remarkable  caution  on  the  part  of  our 
negotiators.  It  is  that  the  inhabitants  shall  be  admitted  as 
soon  as  possible,  according  to  the  principles  of  our  Co'nstitution, 
to  the  enjoyment  of  all  the  rights  of  citizens,  and,  in  the  mean 
time,  en  aUendcmt^  shall  be  maintained  in  their  liberty,  prop- 
erty and  religion.  That  is,  that  they  shall  continue  under  the 
protection  of  the  treaty,  until  the  principles  of  our  Constitution 
can  be  extended  to  them,  when  the  protection  of  the  treaty  is 
to  cease,  and  that  of  our  own  principles  to  take  its  place.  But 
as  this  could  not  be  done  at  once,  it  has  been  provided  to  be  as 
soon  as  our  rules  will  admit.  Accordingly,  Congress  has  begun 
by  extending  about  twenty  particular  laws  by  their  titles,  to 
Louisiana.  Among  these  is  the  act  concerning  intercourse  with 
the  Indians,  which  establishes  a  system  of  commerce  with  them 
admitting  no  monopoly.  That  class  of  rights  therefore  are  now 
taken  from  under  the  treaty  and  placed  under  the  principles  of 
our  laws.  I  imagine  it  will  be  necessary  to  express  an  opinion 
to  Governor  Claiborne  on  this  subject,  after  you  shall  have  mado 
up  one." 
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In  another  letter  to  Mr.  Madison,  under  date  of  Augnst  15, 
1804,  Mr.  Jeflferson  said  (lb.  p.  815) : 

"  I  am  so  much  impressed  with  the  expediency  of  putting  a 
termination  to  the  right  of  France  to  patronize  the  rights  of 
Louisiana,  which  will  cease  with  their  complete  adoption  as 
citizens  of  the  United  States,  that  I  hope  to  see  that  take  place 
on  the  meeting  of  Congress." 

At  the  following  session  of  Congness,  on  March  2, 1805,  2 
Stat.  322,  c.  23,  an  act  was  approved,  which,  among  other  pur- 
poses, doubtless  was  intended  to  fulfill  the  hope  expressed  by 
Mr.  Jefferson  in  the  letter  just  quoted.  That  act,  in  the  first 
section,  provided  that  the  inhabitants  of  the  Territory  of  Or- 
leans "  shall  he  entiiUd  to  and  enjoy  all  the  rights^  prwileges 
and  advantages  secured  hy  the  said  ordinance^^  (that  is,  the  or- 
dinance of  1787,)  "  and  now  enjoyed  hy  the  people  of  the  Mis- 
sissippi Territory, ^^  As  will  be  remembered,  the  ordinance  of 
1787  had  been  extended  to  that  territory.  1  Stat.  560,  c.  28.  Thus, 
strictly  in  accord  with  the  thought  embodied  in  the  amend- 
ments contemplated  by  Mr.  Jefferson,  citizenship  was  conferred, 
and  the  Territory  of  Orleans  was  incorporated  into  the  United 
States  to  fulfill  the  requirements  of  the  treaty,  by  placing  it 
exactly  in  the  poisition  which  it  would  have  occupied  had  it 
been  within  the  boundaries  of  the  United  States  as  a  territory 
at  the  time  the  Constitution  was  framed.  It  is  pertinent  to  re- 
call that  the  treaty  contained  stipulations  giving  certain  prefer- 
ences and  commercial  privileges  for  a  stated  period  to  the  ves- 
sels of  French  and  Spanish  subjects,  and  that  even  after  the 
action  of  Congress  above  stated  this  condition  of  the  treaty 
continued  to  be  enforced,  thus  demonstrating  that  even  after 
the  incorporation  of  the  territory  the  express  provisions  con* 
ferring  a  temporary  right  which  the  treaty  had  stipulated  for 
and  which  Congress  had  recognized  were  not  destroyed,  the  ef- 
fect being  that  incorporation  as  to  such  matter  was  for  the  time 
being  in  abeyance. 

The  upper  part  of  the  Province  of  Louisiana,  designated  by 
the  act  of  March  26,  1804,  2  Stat.  283,  c.  38,  as  the  District 
of  Louisiana,  and  by  the  act  of  March  3, 1805, 2  Stat.  331,  c.  27, 
as  the  Territory  of  Louisiana,  was  created  the  Territory  of  Mis- 
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soari  on  June  4, 1812.  2  Stat.  748,  o  95.  By  this  latter  act, 
though  the  ordinance  of  1787  was  not  in  express  terms  extended 
over  the  territory — probably  owing  to  the  slavery  agitation — 
the  inhabitants  of  the  territory  were  accorded  substantially  all 
the  rights  of  the  inhabitants  of  the  Northwest  Territory.  Citi- 
zenship was  in  effect  recognized  in  the  ninth  section,  whilst  the 
fourteenth  section  contained  an  elaborate  declaration  of  the 
rights  secured  to  the  people  of  the  territory. 

Pausing  to  analyze  the  practical  construction  which  resulted 
from  the  acquisition  of  the  vast  domain  covered  by  the  Louisiana 
purchase,  it  indubitably  results,  first,  that  it  was  conceded  by 
every  shade  of  opinion  that  the  government  of  the  United  States 
had  the  undoubted  right  to  acquire,  hold  and  govern  the  terri- 
tory as  a  possession,  and  that  incorporation  into  the  United 
States  could  under  no  circumstances  arise  solely  from  a  treaty 
of  cession,  even  although  it  contained  provisions  for  the  accom- 
plishment of  such  result ;  second,  it  was  strenuously  denied  by 
many  eminent  men  that  in  acquiring  territory,  citizenship  could 
be  conferred  upon  the  inhabitants  within  the  acquired  territory ; 
in  other  words,  that  the  territory  could  be  incorporated  into 
the  United  States  without  an  amendment  to  the  Constitution ; 
and,  third,  that  the  opinion  which  prevailed  was  that,  although 
the  treaty  might  stipulate  for  incorporation  and  citizenship 
under  the  Constitution,  such  agreements  by  the  treaty-making 
power  were  but  promises  depending  for  their  fulfillment  on  the 
future  action  of  Congress.  In  accordance  with  this  view  the 
territory  acquired  by  the  Louisiana  purchase  was  governed  as 
a  mere  dependency,  until,  conformably  to  the  suggestion  of  Mr. 
Jefferson,  it  was  by  the  action  of  Congress  incorporated  as  a 
Territory  into  the  United  States  and  the  same  rights  were  con* 
ferred  in  the  same  mode  by  which  other  Territories  had  pre- 
viously been  incorporated,  that  is,  by  bestowing  the  privileges 
of  citizenship  and  the  rights  and  immunities  which  pertained 
to  the  Northwest  Territory. 

Florida  was  ceded  by  treaty  signed  on  February  2,  1819. 
8  Stat.  252.  Whilst  drafted  in  accordance  with  the  precedent 
afforded  by  the  treaty  ceding  Louisiana,  the  Florida  treaty  was 
slightly  modified  in  its  phraseology,  probably  to  meet  the  view 
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that  under  the  Constitution  Congress  had  the  right  to  deter- 
mine the  time  when  incorporation  was  to  arise.  Acting  under 
the  precedent  afforded  by  the  Louisiana  case  Congress  adopted 
a  plan  of  government  which  was  wholly  inconsistent  with  the 
theory  that  the  territory  had  been  incorporated.  General  Jack- 
son was  appointed  governor  under  this  act,  and  exercised  a  de- 
gree of  authority  entirely  in  conflict  with  the  conception  that 
the  territory  was  a  part  of  the  United  States,  in  the  sense  of 
incorporation,  and  that  those  provisions  of  the  Constitution 
which  would  have  been  applicable  under  that  hypothesis  were 
then  in  force.  It  will  serve  no  useful  purpose  to  go  through  the 
gradations  of  legislation  adopted  as  to  Florida.  Suffice  it  to 
say  that  in  1822,  (3  Stat.  654,  c.  13,)  an  act  was  passed,  as  in 
the  case  of  Missouri,  and  presumably  for  the  same  reason, 
which,  whilst  not  referring  to  the  Northwest  Territory  ordi- 
nance, in  effect  endowed  the  inhabitomta  of  that  territory  with 
the  rights  granted  hy  such  ordvno/iice. 

This  treaty  also,  it  is  to  be  remarked,  contained  discrimina- 
tory commercial  provisions  incompatible  with  the  conception 
of  immediate  incorporation  arising  from  the  treaty,  and  they 
were  enforced  by  the  executive  officers  of  the  government. 

The  intensity  of  the  political  differences  which  existed  at  the 
outbreak  of  hostilities  with  Mexico,  and  at  the  termination  of 
the  war  with  that  country,  and  the  subject  around  which  such 
conflicts  of  opinion  centered  probably  explains  why  the  treaty 
of  peace  with  Mexico  departed  from  the  form  adopted  in  the 
previous  treaties  concerning  Florida  and  Louisiana.  That 
treaty,  instead  of  expressing  a  cession  in  the  form  previously 
adopted,  whether  intentionally  or  not  I  am  unable,  of  course, 
to  say,  resorted  to  the  expedient  suggested  by  Attorney  Gen- 
eral Lincoln  to  President  Jefferson,  and  accomplished  the  cession 
hy  changing  the  boundaries  of  the  two  countries  ;  in  other  words, 
hy  'bringing  the  acquired  territo?^/  within  the  described  bound- 
aries of  the  United  States.  The  treaty,  besides,  contained  a 
stipulation  for  rights  of  citizenship ;  in  other  words,  a  provi- 
sion equivalent  in  terms  to  those  used  in  the  previous  treaties 
to  which  I  have  referred.  The  controversy  which  was  then 
flagrant  on  the  subject  of  slavery  prevented  the  passage  of  a 
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bill  giving  California  a  territorial  form  of  government,  and 
California  after  considerable  delay  was  therefore  directly  ad- 
mitted into  the  Union  as  a  State.  After  the  ratification  of  the 
treaty  various  laws  were  onacted  by  Congress,  which  in  effect 
treated  the  territory  as  acquired  by  the  United  States,  and  the 
executive  officers  of  the  government,  conceiving  that  these  acts 
were  an  implied  or  express  ratification  of  the  provisions  of  the 
treaty  by  Congress,  acted  upon  the  assumption  that  the  pro- 
visions of  the  treaty  were  thus  made  operative,  and  hence  in- 
corporation had  thus  become  efficacious. 

Ascertaining  the  general  rule  from  the  provisions  of  this 
latter  treaty  and  the  practical  execution  which  it  received,  it 
will  be  seen  that  the  precedents  established  in  the  cases  of 
Louisiana  and  Florida  were  departed  from  to  a  certain  extent ; 
that  is,  the  rule  was  considered  to  be  that  where  the  treaty,  in 
express  terms,  brought  the  territory  within  the  boundaries  of 
the  United  States  and  provided  for  incorporation,  and  the  treaty 
was  expressly  or  impliedly  recognized  by  Congress,  the  pro- 
visions of  the  treaty  ought  to  be  given  immediate  effect.  But 
this  did  not  conflict  with  the  general  principles  of  the  law  of 
nations  which  I  have  at  the  outset  stated,  but  enforced  it,  since 
the  action  taken  assumed,  not  that  incorporation  was  brought 
about  by  the  treaty-making  power  wholly  without  the  consent 
of  Congress,  but  only  that  as  the  treaty  provided  for  incorpo- 
ration in  express  terms,  and  Congress  had  acted  without  repu- 
diating it,  its  provisions  should  be  at  once  enforced. 

Without  referring  in  detail  to  the  acquisition  from  Russia  of 
Alaska,  it  suffices  to  say  that  that  treaty  also  contained  provi- 
sions for  incorporation  and  was  acted  upon  exactly  in  accord 
with  the  practical  construction  applied  in  the  case  of  the  ac- 
quisitions from  Mexico  as  just  stated.  However,  the  treaty 
ceding  Alaska  contained  an  express  provision  excluding  from 
citizenship  the  uncivilized  native  tribes,  and  it  has  been  nowhere 
contended  that  this  condition  of  exclusion  was  inoperative  be- 
cause of  the  want  of  power  under  the  Constitution  in  the  treaty- 
making  authority  to  so  provide,  which  must  be  the  case  if,  the 
limitation  on  the  treaty- naking  power,  which  is  here  asserted, 
be  well  founded.    The  treaty  concerning  Alaska,  therefore,  adds 
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cogency  to  the  conception  established  by  every  act  of  the  gov- 
ernment from  the  foundation — ^that  the  condition  of  a  treaty, 
when  expressly  or  impliedly  ratified  by  Congress,  becomes  the 
measure  by  which  the  rights  arising  from  the  treaty  are  to  be 
adjusted. 

The  demonstration  which  it  seems  to  me  is  afforded  by  the 
review  which  has  preceded  is  besides  sustained  by  various  other 
acts  of  the  government  which  to  me  are  wholly  inexplicable  ex- 
cept upon  the  theory  that  it  was  admitted  that  the  government 
of  the  United  States  had  the  power  to  acquire  and  hold  territory 
without  immediately  incorporating  it.  Take,  for  instance,  the 
simultaneous  acquisition  and  admission  of  Texas,  which  was  ad- 
mitted into  the  Union  as  a  State  by  joint  resolution  of  Congress 
instead  of  by  treaty.  To  what  grant  of  power  under  the  Con- 
stitution can  this  action  be  referred,  unless  it  be  admitted  that 
Congress  is  vested  with  the  right  to  determine  when  incorpora- 
tion arises?  It  cannot  be  traced  to  the  authority  conferred  on 
Congress  to  admit  new  States,  for  to  adopt  that  theory  would 
be  to  presuppose  that  this  power  gave  the  prerogative  of  con- 
ferring statehood  on  wholly  foreign  territory.  But  this  I  have 
incidentally  shown  is  a  mistaken  conception.  Hence,  it  must 
be  that  the  action  of  Congress  at  one  and  the  same  time  fulfilled 
the  function  of  incorporation ;  and  this  being  so,  the  privilege 
of  statehood  was  added.  But  I  shall  not  prolong  this  opinion 
by  occupying  time  in  referring  to  the  many  other  acts  of  the 
government  which  further  refute  the  correctness  of  the  proposi- 
tions which  are  here  insisted  on  and  which  I  have  previously 
shown  to  be  without  merit.  In  concluding  my  appreciation  of 
the  history  of  the  government  attention  is  called  to  the  Thir- 
teenth Amendment  to  the  Constitution,  which  to  my  mind  seems 
to  be  conclusive.  The  first  section  of  the  amendment,  the  italics 
being  mine,  reads  as  follows :  "  Sec.  1.  Neither  slavery  nor  in- 
voluntary servitude,  except  as  a  punishment  for  crime,  whereof 
the  party  shall  have  been  duly  convicted,  shall  exist  within  the 
United  States,  or  aivy  place  subject  to  their  jurisdictiati,^^  Ob- 
viously this  provision  recognized  that  there  may  be  places  sub- 
ject to  the  jurisdiction  of  the  United  States  but  which  are  not 
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incorporated  into  it,  and  hence  are  not  within  the  United  States 
in  the  completest  sense  of  those  words. 

Let  me  proceed  to  show  that  the  decisions  of  this  court,  with- 
out a  single  exception,  are  absolutely  in  accord  with  the  true 
rule  as  evolved  from  a  correct  construction  of  the  Constitution 
as  a  matter  of  first  impression  and  as  shown  by  the  history  of 
the  government  which  has  been  previously  epitomized.  As  it 
is  appropriate  here,  I  repeat  the  quotation  which  has  hereto- 
fore been  made  from  the  opinion,  delivered  by  Mr.  Chief  Jus- 
tice Marshall,  in  American  Insurance  Co.  v.  Canter,  1  Pet.  511, 
where,  considering  the  Florida  treaty,  the  court  said  (p.  542) : 

"  The  usage  of  the  world  is,  if  a  nation  be  not  entirely  sub- 
dued, to  consider  the  holding  of  conquered  territory  as  a  mere 
military  occupation,  until  its  fate  shall  be  determined  at  the 
treaty  of  peace.  If  it  be  ceded  by  the  treaty,  the  acquisition  is 
confirmed,  and  the  ceded  territory  beieomes  a  part  of  the  nation 
to  which  it  is  annexed,  either  on  the  terms  stipulated  in  the 
treaty  of  cession,  or  on  such  as  its  new  master  shall  impose." 

In  Fleming  v.  Page  the  court,  speaking  through  Mr.  Chief 
Justice  Taney,  discussing  the  acts  of  the  military  forces  of  the 
United  States  while  holding  possession  of  Mexican  territory, 
said  (9  How.  603,  614) : 

"  The  United  States,  it  is  true,  may  extend  its  boundaries  by 
conquest  or  treaty,  and  may  demand  the  cession  of  territory  as 
the. condition  of  peace,  in  order  to  indemnify  its  citizens  for  the 
injuries  they  have  suffered,  or  to  reimburse  the  government  for 
the  expense  of  the  war.  But  this  can  be  done  only  by  the 
treaty-making  power  or  the  legislative  authority.*' 

In  Cross  v.  Harrison^  16  How.  164,  the  question  for  decision, 
as  I  have  previously  observed,  was  as  to  the  legality  of  certain 
duties,  collected  both  before  and  after  the  ratification  of  the 
treaty  of  peace,  on  foreign  merchandise  imported  into  Califor- 
nia. Part  of  the  duties  collected  were  assessed  upon  importa- 
tions made  by  local  officials  before  notice  had  been  received  of 
the  ratification  of  the  treaty  of  peace,  and  when  duties  were 
laid  under  a  tarilBf  which  had  been  promulgated  by  the  Presi- 
dent. Other  duties  were  imposed  subsequent  to  the  receipt  of 
notification  of  the  ratification,  and  these  latter  duties  were  laid 
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aooording  to  the  tariff  as  provided  in  the  laws  of  the  United 
States.  All  the  exactions  were  upheld.  The  coort  decided 
that  prior  to  and  up  to  the  receipt  of  notice  of  the  ratification 
of  the  treaty,  the  local  government  lawfully  imposed  the  tariff 
then  in  force  in  California,  although  it  differed  from  that  pro- 
vided by  Congress,  and  that  subsequent  to  the  receipt  of  notice 
of  the  ratification  of  the  treaty,  the  duty  prescribed  by  the  act 
of  Congress  which  the  President  had  ordered  the  local  officials 
to  enforce  could  be  lawfully  collected.  The  opinion  undoubt- 
edly expressed  the  thought  that  by  the  ratification  of  the  treaty 
in  question,  which^  as  I  have  shown,  not  only  iucluded  the  ceded 
territory  within  the  boundaries  of  the  United  States,  but  also  ex- 
pressly provided  for  incorporation,  the  territory  had  become  a 
part  of  the  United  States,  and  the  body  of  the  opinion  quoted  the 
letter  of  the  Secretary  of  the  Treasury  which  referred  to  the  en- 
actment of  laws  of  Congress  by  which  the  treaty  had  been  im- 
pliedly ratified.  The  decision  of  the  court  as  to  duties  imposed 
subsequent  to  the  receipt  of  notice  of  the  ratification  of  the 
treaty  of  peace  undoubtedly  took  the  fact  I  have  just  stated 
into  view  and,  in  addition,  unmistakably  proceeded  upon  the 
nature  of  the  rights  which  the  treaty  conferred.  No  comment 
can  obscure  or  do  itway  with  the  patent  fact,  namely,  that 
it  was  unequivocally  decided  that  if  different  provisions  had 
been  found  in  the  treaty,  a  contrary  result  would  have  followed. 
Thus,  speaking  through  Mr.  Justice  Wayne,  the  court  said  (16 
How.  197) : 

/'  By  the  ratification  of  the  treaty,  California  became  a  part 
of  the  United  States.  And,  a«  there  is  nothing  differently  stip- 
ulated in  the  treaty  with  respect  to  commerce^  it  became  instantly 
bound  and  privileged  by  the  laws  which  Congress  had  passed 
to  raise  a  revenue  from  duties  on  imports  and  tonnage." 

It  is  then,  as  I  think,  indubitably  settled  by  the  principles  of 
the  law  of  nations,  by  the  nature  of  the  government  created 
under  the  Constitution,  by  the  express  and  implied  powers  con- 
ferred upon  that  government  by  the  Constitution,  by  the  mode 
in  which  those  powers  have  been  executed,  from  the  begin* 
ning,  and  by  an  unbroken  line  of  decisions  of  this  court,  first 
announced  by  Marshall  and  followed  and  lucidly  expounded 
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by  Taney,  that  the  treaty-making  power  oamjiot  inoorporate 
territory  into  the  United  States  without  the  express  or  implied 
assent  of  Oongress,  that  it  may  insert  in  a  treaty  oonditions 
against  immediate  incorporation,  and  that  on  the  other  hand 
when  it  has  expressed  in  the  treaty  the  conditions  favorable  to 
incorporation,  they  will,  if  the  treaty  be  not  repudiated  by 
Congress,  have  the  force  of  the  law  of  the  land,  and  therefore 
by  the  fulfillment  of  such  conditions  cause  incorporation  to 
result.  It  must  follow,  therefore^  that  where  a  treaty  contains 
no  conditions  for  incorporation,  and,  above  all,  where  it  not 
only  has  no  such  conditions  but  expressly  provides  to  the  con- 
trary, incorporation  does  not  arise  until  in  the  wisdom  of  Con- 
gress it  is  deemed  that  the  acquired  territory  has  reached 
that  state  where  it  is  proper  that  it  should  enter  into  and  form 
a  part  of  the  American  family. 

Does,  then,  the  treaty  in  question  contain  a  provision  for 
incorporation,  or  does  it,  on  the  contrary,  stipulate  that  incor- 
poration shall  not  take  place  from  the  mere  ^eot  of  the  treaty 
and  until  Congress  has  so  determined  ?  is  then  the  onl  v  ques- 
tion remaining  for  consideration. 

The  provisions  of  the  treaty  with  respect  to  the  riaku  of 
Porto  Rico  and  its  inhabitants  are  as  follows : 

"Article  II. 

"  Spain  cedes  to  the  United  States  the  Ldand  of  Porto  Rico 
and  other  islands  now  under  Spanish  sovereignty  in  the  West 
Indies,  and  the  Island  of  Ouam  in  the  Marianas  or  Ladrones." 

«  Article  IX. 

"  Spanish  subjects,  natives  of  the  Peninsula,  residing  in  the 
territory  over  which  Spain  by  the  present  treaty  relinquishes 
or  cedes  her  sovereignty,  may  remain  in  such  territory  or  may 
remove  therefrpm,  retaining  in  either  event  all  their  rights  of 
property,  including  the  right  to  sell  or  dispose  of  such  prop- 
erty or  of  its  proceeds ;  and  they  shall  also  have  the  right  to 
carry  on  their  industry,  commerce  and  professions,  being  sub- 
ject in  respect  thereof  to  such  laws  as  are  applicable  to  other 
foreigners.    In  case  they  remain  in  the  territory  they  may  pre- 
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senre  their  allegiance  to  the  crown  of  Spain  by  making,  before 
a  court  of  record,  within  a  year  from  the  date  of  the  exchange 
of  ratifications  of  this  treaty,  a  declaration  of  their  decision  to 
preserve  such  allegiance ;  in  default  of  which  declaration  they 
shall  be  held  to  have  renounced  it  and  to  have  adopted  the 
nationality  of  the  territory  in  which  they  may  reside. 

^'The  civil  rights  and  political  stattis  of  the  native  inhabi- 
tants of  the  territories  hereby  ceded  to  the  United  States  shall 
be  determined  by  the  Congress. 

"  Article  X. 

"  The  inhabitants  of  the  territories  over  which  Spain  relin- 
quishes or  cedes  her  sovereignty  shall  be  secured  in  the  free 
exercise  of  their  religion." 

It  is  to  me  obvious  that  the  above  quoted  provisions  of  the 
treaty  do  not  stipulate  for  incorporation,  but  on  the  contrary 
expressly  provide  that  the  '^  civil  rights  and  political  status  of 
the  native  inhabitants  of  the  territories  hereby  ceded,"  shall 
be  determined  by  Congress.  When  the  rights  to  which  this 
careful  provision  refers  are  put  in  juxtaposition  with  those 
which  have  been  deemed  essential  from  the  foundation  of  the 
government  to  brin^  about  incorporation,  all  of  which  have 
been  previously  referred  to,  I  cannot  doubt  that  the  express 
purpose  of  the  treaty  was  not  only  to  leave  the  statvs  of  the 
territory  to  be  determined  by  Congress  but  to  prevent  the 
treaty  from  operating  to  the  contrary.  Of  course,  it  is  evi- 
dent that  the  express  or  implied  acquiescence  by  Congress  in 
a  treaty  so  framed  cannot  import  that  a  result  was  brought 
about  which  the  treaty  itself — giving  elBfect  to  its  provisions 
— could  not  produce.  And,  in  addition,  the  provisions  of  the 
act  by  which  the  duty  here  in  question  was  imposed,  taken 
as  a  whole,  seem  to  me  plainly  to  manifest  the  intention  ot 
Congress  that  for  the  present  at  least  Porto  Bico  is  not  to  be 
incorporated  into  the  United  States. 

The  fact  that  the  act  directs  the  officers  to  swear  to  support 
the  Constitution  does  not  militate  against  this  view,  for,  as  I 
have  conceded,  whether  the  island  be  incorporated  or  not,  the 
applicable  provisions  of  the  Constitution  are  there  in  force.    A 
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farther  aiialysis  of  the  provisions  of  the  act  seems  to  me  not  to 
be  required  in  view  of  the  fact  that  as  the  act  was  reported 
from  the  committee  it  contained  a  provision  conferring  citizen- 
ship upon  the  inhabitants  of  Porto  Rico,  and  this  was  stricken 
out  in  the  Senate.  The  argument,  therefore,  can  only  be  that 
rights  were  conferred,  which,  after  consideration,  it  was  deter* 
mined  should  not  be  granted.  Moreover  I  fail  to  see  how  it  is 
possible,  on  the  one  hand,  to  declare  that  Congress  in  passing 
the  act  had  exceeded  its  powers  by  treating  Porto  Eico  as  not 
incorporated  into  the  United  States,  and,  at  the  same  time,  it 
be  said  that  the  provisions  of  the  act  itself  amount  to  an  incor- 
poration of  Porto  Rico  into  the  United  States,  although  the 
treaty  had  not  previously  done  so.  It  in  reason  cannot  be  that 
the  act  is  void  because  it  seeks  to  keep  the  island  disincorpo- 
rated, and,  at  the  same  time,  that  material  provisions  are  not 
to  be  enforced,  because  the  act  does  incorporate.  Two  irrecon- 
cilable  views  of  that  act  cannot  be  taken  at  the  same  time,  the 
consequence  being  to  cause  it  to  be  unconstitutional. 

In  what  has  preceded  I  have  in  effect  considered  every  sub- 
stantial proposition  and  have  dither  conceded  or  reviewed  every 
authority  referred  to  as  establishing  that  immediate  incorpora- 
tion resulted  from  the  treaty  of  cession  which  is  under  consid- 
eration. Indeed,  the  whole  argument  in  favor  of  the  view  that 
immediate  incorporation  followed  upon  the  ratification  of  the 
treaty  in  its  last  analysis  necessarily  comes  to  this :  Since  it  has 
been  decided  that  incorporation  flows  from  a  treaty  which  pro- 
vides for  that  result,  when  its  provisions  have  been  expressly 
or  impliedly  approved  by  Congress,  it  must  follow  that  the 
same  effect  flows  from  a  treaty  which  expressly  stipulates  to 
the  contrary,  even  although  the  condition  to  that  end  has  been 
approved  by  Congress.  That  is  to  say,  the  argument  is  this : 
Because  a  provision  for  incorporation  when  ratified  incorporates, 
therefore  a  provision  against  incorporation  must  also  produce 
the  very  consequence  which  it  expressly  provides  against. 

The  result  of  what  has  been  said  is  that  whilst  in  an  inter 
national  sense  Porto  Rico  was  not  a  foreign  country,  since  it 
was  subject  to  the  sovereignty  of  and  was  owned  by  the  United 
States,  it  was  foreign  to  the  United  States  in  a  domestic  sense. 
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because  the  island  had  not  been  incorporated  into  the  United 
States,  but  was  merely  appurtenant  thereto. as  a  possession. 
As  a  necessary  consequence,  the  impost  in  question  assessed  on 
merchandise  coming  from  Porto  Rico  into  the  United  States 
after  the  cession  was  within  the  power  of  Congress,  and  that 
body  was  not,  moreover,  as  to  such  imposts,  controlled  by  the 
clause  requiring  that  imposts  should  be  uniform  throughout  the 
United  States ;  in  other  words,  the  provision  of  the  Constitution 
just  referred  to  was  not  applicable  to  Congress  in  legislating 
for  Porto  Bico. 

Incidentally  I  have  heretofore  pointed  out  that  the  arguments 
of  expediency,  pressed  with  so  much  earnestness  and  ability  con- 
cern the  legislative  and  not  the  judicial  department  of  the  gov- 
ernment. But  it  may  be  observed  that  even  if  the  disastrous 
consequences  which  are  foreshadowed  as  arising  from  conced- 
ing that  the  government  of  the  United  States  may  hold  prop- 
erty without  incorporation  were  to  tempt  me  to  depart  from  what 
seems  to  me  to  be  the  plain  line  of  judicial  duty,  reason  admon- 
ishes me  that  so  doing  would  not  serve  to  prevent  the  grave  evils 
which  it  is  insisted  must  come,  but,  on  the  contrary,  would  only 
render  them  more  dangerous.  This  must  be  the  result,  since, 
as  already  said,  it  seems  to  me  it  is  not  open  to  serious  dispute, 
that  the  military  arm  of  the  government  of  the  United  States 
may  hold  and  occupy  conquered  territory  without  incorpora- 
tion for  such  length  of  time  as  may  seem  appropriate  to  Con- 
gress in  the  exercise  of  its  discretion.  The  denial  of  the  right 
of  the  civil  power  to  do  so  would  not  therefore  prevent  the 
holding  of  territory  by  the  United  States  if  it  was  deemed 
best  by  the  political  department  of  the  government,  but  would 
simply  necessitate  that  it  should  be  exercised  by  the  military 
instead  of  by  the  civil  power. 

And  to  me  it  further  seems  apparent  that  another  and  more 
disastrous  result  than  that  just  stated  would  follow  as  a  conse- 
quence of  an  attempt  to  cause  judicial  judgment  to  invade  the 
domain  of  legislative  discretion.  Quite  recently  one  of  the 
stipulations  contained  in  the  treaty  with  Spain  which  is  now 
under  consideration  came  under  review  by  this  court.  By  the 
provision  in  question  Spain  relinquished  ^^  all  claim  of  sover- 
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eignty  over  and  title  to  Caba.'^  It  was  farther  provided  in 
the  treaty  as  follows : 

"  And  as  the  island  is  upon  the  evacuation  by  Spain  to  be 
occupied  by  the  United  States,  the  United  States  will  so  long 
as  such  occupation  shall  last  assume  and  discharge  the  obliga- 
tions that  may  under  international  law  result  from  the  fact  of 
its  occupation  and  for  the  protection  of  life  and  property.'' 

It  cannot,  it  is  submitted,  be  questioned  that,  under  this  pro- 
vision of  the  treaty,  as  long  as  the  occupation  of  the  United 
States  lasts,  the  benign  sovereignty  of  the  United  States  ex- 
tends over  and  dominates  the  Island  of  Cuba.  Likewise,  it  is 
not,  it  seems  to  me,  questionable  that  the  period  when  that 
sovereignty  is  to  cease  is  to  be  determined  by  the  legislative 
department  of  the  government  of  the  United  States  in  the  ex- 
ercise of  the  great  duties  imposed  upon  it  and  with  the  sense 
of  the  responsibility  which  it  owes  to  the  people  of  the  United 
States  and  the  high  respect  which  it  of  course  feels  for  all  the 
moral  obligations  by  which  the  government  of  the  United 
States  may,  either  expressly  or  impliedly,  be  bound.  Consid- 
ering the  provisions  of  this  treaty  and  reviewing  the  pledges  of 
this  government  extraneous  to  that  instrument,  by  which  the 
sovereignty  of  Cuba  is  to  be  held  by  the  United  States  for  the 
benefit  of  the  people  of  Cuba  and  for  their  account,  to  be  re- 
linquished to  them  when  the  conditions  justify  its  accomplish- 
ment, this  court  unanimously  held  in  I^&ely  v.  JBenkd^  180  U.  S. 
109,  that  Cuba  was  not  incorporated  into  the  United  States  and 
was  a  foreign  country.  It  follows  from  this  decision  that  it  is 
lawful  for  the  United  States  to  take  possession  of  and  hold  in 
the  exercise  of  its  sovereign  power  a  particular  territory,  with- 
out incorporating  it  into  the  United  States,  if  there  be  obliga- 
tions of  honor  and  good  faith  which,  although  not  expressed  in 
the  treaty,  nevertheless  sacredly  bind  the  United  States  to  ter- 
minate the  dominion  and  control,  when,  in  its  political  discre- 
tion, the  situation  is  ripe  to  enable  it  to  do  so.  Conceding, 
then,  for  the  purpose  of  the  argument,  it  to  be  true  that  it 
would  be  a  violation  of  duty  under  the  Constitution  for  the 
legislative  department,  in  the  exercise  of  its  discretion,  to  ac- 
cept a  cession  of  and  permanently  hold  territory  which  is  not 
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intended  to  be  incorporated,  the  presamption  necessarily  must 
be  that  that  department,  which  within  its  lawful  sphere  is  but 
the  expression  of  the  political  conscience  of  the  people  of  the 
United  States,  will  be  faithful  to  its  duty  under  the  Constitu- 
tion, and,  therefore,  when  the  unfitness  of  particular  territory 
for  incorporation  is  demonstrated  the  occupation  will  termi- 
nate. I  cannot  conceive  how  it  can  be  held  that  pledges  made 
to  an  alien  people  can  be  treated  as  more  sacred  than  is  that 
great  pledge  given  by  every  member  of  every  department  of 
the  government  of  the  United  States  to  support  and  defend 
the  Constitution. 

But  if  it  can  be  supposed — which,  of  course,  I  do  not  think 
to  be  conceivable — that  the  judiciary  would  be  authorized  to 
draw  to  itself  by  an  act  of  usurpation  purely  political  functions, 
upon  the  theory  that  if  such  w^rong  is  not  committed  a  greater 
harm  will  arise,  because  the  other  departments  of  the  govern- 
ment will  forget  their  duty  to  the  Constitution  and  wantonly 
transcend  its  limitations,  I  am  further  admonished  that  any  ju- 
dicial action  in  this  case  which  would  be  predicated  upon  such 
an  unwarranted  conception  would  be  absolutely  unavailing.  It 
cannot  be  denied  that  under  the  rule  clearly  settled  in  Nedy  v. 
Senkd^  9upra^  the  sdvereignty  of  the  United  States  may  be  ex- 
tended over  foreign  territory  to  remain  paramount  until  in  the 
discretion  of  the  political  department  of  the  government  of  the 
United  States  it  be  relinquished.  This  method,  then,  of  deal- 
ing with  foreign  territory,  would,  in  any  event,  be  available. 
Thus,  the  enthralling  of  the  treaty-making  power,  which  would 
result  from  holding  that  no  territory  could  be  acquired  by  treaty 
of  cession  without  immediate  incorporation,  would  only  result 
in  compelling  a  resort  to  the  subterfuge  of  relinquishment  of 
sovereignty,  and  thus  indirection  would  take  the  place  of  direct- 
ness of  action — a  course  which  would  be  incompatible  with  the 
dignity  and  honor  of  the  government. 

I  am  authorized  to  say  that  Mr.  Justice  Shisas  and  Mr.  Jus- 
tice MoKbhna  concur  in  this  opinion. 

Mb.  Justice  Gbat,  concurrmg. 
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Concurring  in  the  judgment  of  affirmance  in  this  case,  and  in 
substance  agreeing  with  the  opinion  of  Mr.  Justice  White,  I 
will  sura  up  the  reasons  for  my  concurrence  in  a  few  proposi- 
tions, which  may  also  indicate  my  position  in  other  cases  now 
standing  for  judgment. 

The  cases  now  before  the  court  do  not  touch  the  authority  of 
the  United  States  over  the  Territories,  in  the  strict  and  technical 
sense,  being  those  which  lie  within  the  Uiiited  States,  as  bounded 
by  the  Atlantic  and  Pacific  Oceans,  the  Dominion  of  Canada 
and  the  EepubUc  of  Mexico,  and  the  Territories  of  Alaska  and 
Hawaii ;  but  they  relate  to  territory,  in  the  broader  sense,  ac- 
quired by  the  United  States  by  war  with  a  foreign  State. 

As  Chief  Justice  Marshall  said :  "  The  Constitution  confers 
absolutely  on  the  government  of  the  Union  the  powers  of  mak- 
ing war,  and  of  making  treaties ;  consequently,  that  govemmfint 
possesses  the  power  of  acquiring  territory,  either  by  conquest 
or  by  treaty.  The  usage  of  the  world  is,  if  a  nation  be  not  en- 
tirely subdued,  to  consider  the  holding  of  conquered  territory 
as  a  mere  military  occupation,  until  its  fate  shall  be  determined 
at  the  treaty  of  peace.  If  it  be  ceded  by  the  treaty,  the  acqui- 
sition is  confirmed,  and  the  ceded  territory  becomes  a  part  of  the 
nation  to  which  it  is  annexed ;  either  on  the  terms  stipulated 
in  the  treaty  of  cession,  or  on  such  as  its  new  master  shall  im- 
pose." American  Insurcmce  Co.  v.  Cdnter^  (1828)  1  Pet.  611, 
542. 

The  civil  government  of  the  United  States  cannot  extend  im- 
mediately, and  of  its  own  force,  over  territory  acquired  by  war. 
Sach  territory  must  necessarily,  in  the  first  instance,  be  gov- 
erned by  the  military  power  under  the  control  of  the  President 
as  commander  in  chief.  Civil  government  cannot  take  effect  at 
once,  as  soon  as  possession  is  acquired  under  military  authority, 
or  even  as  soon  as  that  possession  is  confirmed  by  treaty.  It 
can  only  be  put  in  operation  by  the  action  of  the  appropriate 
political  department  of  the  government,  at  such  time  and  in  such 
degree  as  that  department  may  determine.  There  must,  of  ne- 
cessity, be  a  transition  period. 

In  a  conquered  territory,  civil  government  must  take  effect, 
either  by  the  action  of  the  treaty-making  power,  or  by  that  of 
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the  Congress  of  the  United  States.  The  office  of  a  treaty  of 
cession  ordinarily  is  to  pat  an  end  to  all  authority  of  the  foreign 
govemraent  over  the  territory ;  and  to  subject  the  territory  to 
the  disposition  of  the  Government  of  the  United  States. 

The  government  and  disposition  of  territory  so  acquired  be- 
long to  the  Oovemment  of  the  United  States,  consisting  of  the 
President,  the  Senate,  elected  by  the  States,  and  the  House  of 
Kepresentatives,  chosen  by  and  immediately  representing  the 
people  of  the  United  States.  Treaties  by  which  territory  is  ac- 
quired from  a  foreign  State  usually  recognize  this. 

It  is  clearly  recognized  in  the  recent  treaty  with  Spain,  es- 
pecially in  the  ninth  article,  by  which  "  The  civil  rights  and 
political  ttah^  of  the  native  inhabitants  of  the  territories  here- 
by ceded  to  the  United  States  shall  be  determined  by  the  Con- 
gress." 

By  the  fourth  and  thirteenth  articles  of  the  treaty,  the  Uni- 
ted States  agree  that,  for  ten  years,  Spanish  ships  and  merchan- 
dise shall  be  admitted  to  the  ports  of  the  Philippine  Islands  on 
the  same  terms  as  ships  and  merchandise  of  the  United  States, 
and  Spanish  scientific,  literary  and  artistic  works,  not  subver- 
sive of  public  order,  shall  continue  to  be  admitted  free  of  duty 
into  all  the  ceded  territories.  Neither  of  the  provisions  could 
be  carried  out  if  the  Constitution  required  the  customs  regula- 
tions of  the  United  States  to  apply  in  those  territories. 

In  the  absence  of  Congressional  legislation,  the  regulation  of 
the  revenue  of  the  conquered  territory,  even  after  the  treaty  of 
cession,  remains  with  the  executive  and  military  authority. 

So  long  as  Congress  has  not  incorporated  the  territory  into 
the  United  States,  neither  military  occupation  nor  cession  by 
treaty  makes  the  conquered  territory  domestic  territory,  in  the 
sense  of  the  revenue  laws.  But  those  laws  concerning  *'  foreign 
countries "  remain  applicable  to  the  conquered  territory  until 
changed  by  Congress.  Such  was  the  unanimous  opinion  of  this 
court,  as  declared  by  Chief  Justice  Taney,  in  Fleming  v.  Page^ 
9  How.  608,  617. 

If  Congress  is  not  ready  to  construct  a  complete  government 
for  the  conquered  territory,  it  may  establish  a  temporary  gov- 
emraent, which  is  not  subject  to  all  the  restrictions  of  the  Con- 
stitution. 
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Snch  was  the  efFect  of  the  act  of  Congress  of  April  12, 1900, 
c.  191,  entitled  ^^  An  act  temporarily  to  provide  revenues  and  a 
civil  government  for  Porto  Bioo,  and  for  other  purposes."  By 
the  third  section  of  that  act,  it  was  expressly  declared  that  the 
duties  thereby  established  on  merchandise  and  articles  going 
into  Porto  Rico  from  the  United  States,  or  coming  into  the 
United  States  from  Porto  Rico,  should  cease  in  any  event  on 
March  1, 1902,  and  sooner  if  the  legislative  assembly  of  Porto 
Rico  should  enact  and  put  into  operation  a  system  of  local  tax- 
ation to  meet  the  necessities  of  tiie  government  established  by 
that  act. 

The  system  of  duties,  temporarily  established  by  that  act  dar- 
ing the  transition  period,  was  within  the  authority  of  Congress 
under  the  Constitution  of  the  United  States. 

Mb.  Chief  Justiob  Fullbb,  (with  whom  concurred  Mr.  Jus- 
TioB  Haklan,  Mb.  Justiob  Bbbwbb  and  Mb.  JusnoB  Pbokham,) 
dissenting. 

This  is  an  action  brought  to  recover  moneys  exacted  by  the 
collector  of  customs  at  the  port  of  New  York  as  import  duties 
on  two  shipments  of  fruit  from  ports  in  the  island  of  Porto 
Rico  to  the  port  of  New  York  in  November,  1900. 

The  treaty  ceding  Porto  Rico  to  the  United  States  was  rati- 
fied by  the  Senate,  February  6,  1899 ;  Congress  passed  an  act 
to  carry  out  its  obligations  March  3, 1899 ;  and  the  ratifications 
were  exchanged,  and  the  treaty  proclaimed  April  11,  1899. 
Then  followed  the  act  approved  April  12,  1900.  81  Stat.  77, 
0. 191. 

Mr.  Justice  Harlan,  Mr.  Justice  Brewer,  Mr.  Justice  Peck- 
ham  and  myself  are  unable  to  concur  in  the  opinions  and  judg- 
ment of  the  court  inthis  case.  The  majority  widely  differ  in 
the  reasoning  by  which  the  conclusion  is  reached,  although 
there  seems  to  be  concurrence  in  the  view  that  Porto  Rico 
belongs  to  the  United  States,  but  nevertheless,  and  notwith- 
standing the  act  of  Congress,  is  not  a  part  of  the  United  States, 
subject  to  the  provisions  of  the  Constitution  in  respect  of  the 
levy  of  taxes,  duties,  imposts  and  excises. 
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The  inquiry  is  whether  the  act  of  April  12^  1900,  so  far  as  it 
requires  the  payment  of  import  duties  on  merchandise  brought 
from  a  port  of  Porto  Rico  as  a  condition  of  entry  into  other 
ports  of  the  United  States,  is  consistent  with  the  Federal  Con- 
stitution. 

The  act  creates  a  civil  government  for  Porto  Kico,  with  a 
Governor,  Secretary,  Attorney  General,  and  other  officers,  ap- 
pointed by  the  President,  by  and  with  the  advice  and  consent 
of  the  Senate,  who,  together  with  five  other  persons,  likewise 
so  appointed  and  confirmed,  are  constituted  an  executive  coun- 
cil ;  local  legislative  powers  are  vested  in  a  legislative  assembly, 
consisting  of  the  executive  council  and  a  house  of  delegates  to 
be  elected ;  courts  are  provided  for,  and,  among  other  things, 
Porto  Rico  is  constituted  a  judicial  district,  with  a  district  judge, 
attorney  and  marshal  to  be  appointed  by  the  President  for  the 
term  of  four  years.  The  district  court  is  to  be  called  the  Dis- 
trict Court  of  the  United  States  for  Porto  Rico,  and  to  possess, 
in  addition  to  the  ordinary  jurisdiction  of  District  Courts  of 
the  United  States,  jurisdiction  of  all  cases  cognizant  in  the  Cir- 
cuit Courts  of  the  United  States.  The  act  also  provides  that 
^  Writs  of  error  and  appeals  from  the  final  decisions  of  the 
Supreme  Court  of  Porto  Rico  and .  the  District  Court  of  the 
United  States  shall  be  allowed  and  may  be  taken  to  the  Supreme 
Court  of  the  United  States  in  the  same  manner  and  under  the 
same  regulations  and  in  the  same  cases  as  from  the  Supreme 
Courts  of  the  Territories  of  the  United  States ;  and  such  writs 
of  error  and  appeal  shall  be  allowed  in  aU  cases  where  the  Con- 
stitution of  the  United  States,  or  a  treaty  thereof,  or  an  act  of 
Congress  is  brought  in  question  and  the  right  claimed  there- 
under is  denied." 

It  was  also  provided  that  the  inhabitants  continuing  to  reside 
in  Porto  Rico,  who  were  Spanish  subjects  on  April  11,  1899, 
and  their  children  bom  subsequent  thereto,  (except  such  as 
should  elect  to  preserve  their  allegiance  to  the  Crown  of  Spain,) 
together  with  citizens  of  the  United  States,  residing  in  Porto 
Rico,  should  ^^  constitute  a  body  politic  under  the  name  of  The 
People  of  Porta  Rico,  with  governmental  powers  as  herein- 
after conferred  and  with  power  to  sue  and  be  sued  as  such." 
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All  officials  authorized  by  the  act  are  required  to  ^^  before 
entering  apon  the  duties  of  their  respective  offices  take  an  oath 
to  support  the  Constitution  of  the  United  States  and  the  lawcf 
of  Porto  Kico.'^ 

The  second,  third,  fourth,  fifth  and  thirty-eighth  sections  of 
the  act  are  printed  in  the  margin.^ 

^Sxc.  2.  That  on  and  after  the  passage  of  this  act  the  same  tariffs,  cus- 
toms, and  duties  shaU  be  levied,  collected,  and  paid  upon  all  articles  im- 
ported into  Porto  Rico  from  ports  other  than  those  of  the  United  States 
which  are  required  by  law  to  be  collected  upon  articles  imported  into  the 
United  States  from  foreign  countries:  PrimdAdy  That  on  all  coffee  in  the 
bean  or  ground  imported  into  Porto  Bico  there  shall  be  levied  and  collected 
a  duty  of  five  cents  per  pound,  any  law  or  part  of  law  to  the  contrary  not- 
withstanding: And  profHded  further.  That  all  Spanish  scientific,  literary^ 
and  artistic  works,  not  subversive  of  public  order  in  Porto  Rico,  shall  be  ad- 
mitted free  of  duty  into  Porto  Rico  for  a  period  of  ten  years,  reckoning 
from  the  eleventh  day  of  April,  eighteen  hundred  and  ninety-nine,  as  pro- 
vided in  said  treaty  of  peace  between  the  United  States  and  Spain:  And 
provided  further.  That  all  books  and  pamphlets  printed  in  Uie  English 
language  shall  be  admitted  into  Porto  Rico  free  of  duty  when  imported 
from  the  United  States. 

Sbc.  3.  That  on  and  after  the  passage  of  this  act  all  merchandise  coming 
into  the  United  States  from  Porto  Rico  and  coming  into  Porto  Rico  from 
the  United  States  shall  be  entered  at  the  several  ports  o|  entry  upon  pay- 
ment of  fifteen  per  centum  of  the  duties  which  are  required  to  be  levied,  col- 
lected, and  paid  upon  like  articles  of  merchandise  imported  from  foreign 
countries;  and  in  addition  thereto  upon  articles  of  merchandise  of  Porto 
Rican  manufacture  coming  into  the  United  States  and  withdrawn  for  con- 
sumption or  sale  upon  payment  of  a  tax  equal  to  the  internal  revenue  tax  im- 
posed in  the  United  States  upon  the  like  aiiicles  of  merchandise  of  domestic 
manufacture;  such  tax  to  be  paid  by  internal  revenue  stamp  or  stamps  to 
be  purchased  and  provided  by  the  Commissioner  of  Internal  Revenue  and 
to  be  procured  from  the  coUector  of  internal  revenue  at  or  most  convenieat 
to  the  port  of  entry  of  said  merchandise  in  the  United  States,  and  to  be 
affixed  under  such,  regulations  as  the  Commissioner  of  Internal  Revenue, 
with  the  approval  of  the  Secretary  of  the  Treasury,  shall  prescribe;  and  on 
all  articles  of  merchandise  of  United  States  manufacture  coming  into 
Porto  Rico  in  addition  to  the  duty  above  provided  upon  payment  of  a  tax 
equal  in  rate  and  amount  to  the  internal  revenue  tax  imposed  in  Porto 
Rico  upon  the  like  articles  of  Porto  Rican  manufacture:  Provided,  That  on 
and  after  the  date  when  this  act  shall  take  effect,  all  merchandise  and 
articles,  except  coffee,  not  dutiable  under  the  tariff  laws  of  the  United 
States,  and  all  merchandise  and  articles  entered  in  Porto  Rico  free  of  duty 
under  orders  heretofore  made  by  the  Secretary  of  War,  shall  be  admitted 
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It  will  be  seen  that  duties  are  imposed  upon  '^  merchandise 
coming  into  Porto  Rico  from  the  United  States ; "  ^^  merchandise 

into  the  aeyeral  ports  thereof,  when  imported  from  the  United  States,  free 
of  duty,  all  laws  or  parts  of  laws  to  the  contrary  notwithstanding;  and 
whenever  the  legislative  assembly  of  Porto  Rioo  shall  have  enacted  and  put 
into  operation  a  system  of  local  taxation  to  meet  the  necessities  of  the  gov- 
ernment of  Porto  Kico,  by  this  act  established,  and  shall  by  resolution  daly 
passed  so  notify  the  President,  he  shall  make  proclamation  thereof,  and 
thereupon  all  tariff  duties  on  merchandise  and  articles  going  into  Porto 
Rico  from  the  United  States  or  coming  into  the  United  States  from  Porto 
Rico  shall  cease,  and  from  and  after  such  date  aU  such  merchandise  and 
articles  shaU  be  entered  at  the  several  ports  of  entry  free  of  duty;  and  in 
no  event  shall  any  duties  be  collected  after  thd  first  day  of  March,  nineteen 
hundred  and  two,  on  merchandise  and  aiticles  going  into  Porto  Rico  from 
the  United  States  or  coming  into  the  United  States  from  Porto  Rico. 

Sbo.  4.  That  the  duties  and  taxes  collected  in  Porto  Rico  in  pursuance  of 
this  act,  less  the  cost  of  collecting  the  same,  and  the  gross  amount  of  all 
coUeotions  of  duties  and  taxes  in  the  United  States  upon  articles  of  mer- 
chandise coming  from  Porto  Rico,  shall  not  be  covered  into  the  general 
fund  of  the  Treasury,  but  shall  be  held  as  a  separate  fund,  and  shall  be 
placed  at  the  disposal  of  the  President  to  be  used  for  the  government  and 
benefit  of  Porto  Rico  until  the  government  of  Porto  Rico  herein  provided 
for  shall  have  been  organised,  when  all  moneys  theretofore  collected  under 
the  provisions  hereof,  then  unexpended,  shall  be  tiansferred  to  the  local 
treasury  of  Porto  Rico,  and  the  Secretary  of  the  Treasury  shall  designate 
the  several  ports  and  sub-ports  of  entry  into  Porto  Rico  and  shall  make 
such  rules  and  regulations  and  appoint  such  agents  as  may  be  necessary  to 
collect  the  duties  and  taxes  authorised  to  be  levied,  collected,  and  paid  in 
Porto  Rico  by  the  provisions  of  this  act,  and  he  shall  fix  the  compensation 
and  provide  for  the  payment  thereof  of  all  such  officers,  agents,  and  assist- 
ants as  he  may  find  it  necessary  to  employ  to  carry  out  the  provisions 
hereof;  Provided^  however,  That  as  soon  as  a  civil  government  for  Porto 
Rico  shall  have  been  organized  in  accordance  with  the  provisions  of  this 
act  and  notice  thereof  shall  have  been  given  to  the  President  he  shall  make 
proclamation  thereof,  and  theraafter  all  collections  of  duties  and  taxes  in 
Porto  Rico  under  the  provisions  of  this  act  shall  be  paid .  into  the  treasury 
of  Porto  Rico,  to  be  expended  as  required  by  law  for  the  government  and 
benefit  thereof  instead  of  being  paid  Into  the  Treasury  of  the  United  States. 

Sbo.  5.  That  on  and  after  the  day  when  this  act  shall  go  into  effect  all 
goods,  wares,  and  merchandise  previously  imported  from  Porto  Rioo,  for 
which  no  entry  has  been  made,  and  all  goods,  wares,  and  merchandise  pre- 
viously entered  without  payment  of  duty  and  under  bond  for  warehousing, 
transportation,  or  any  other  purpose,  for  which  no  permit  of  delivery  to 
the  importer  or  his  agent  has  been  issued,  shall  be  subjected  to  the  duties 
imposed  by  this  act,  and  to  no  other  duty,  upon  the  entry  os  the  withdrawal 
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coming  into  the  United  States  from  Porto  Rico;"  taxes  upon 
*^  articles  of  merchandise  of  Porto  Rican  manufacture  coming 
into  the  United  States  and  withdrawn  from  consumption  or 
sale  "  ^'  equal  to  the  intemal-revenne  tax  imposed  in  the  United 
States  upon  like  articles  of  domestic  manufacture ; "  and  '<  on 
all  articles  of  merchandise  of  United  States  manufacture  coming 
into  Porto  Rico,"  ^^  a  tax  equal  in  rate  and  amount  to  the  in- 
ternal-revenue tax  imposed  in  Porto  Rico  upon  the  like  articles 
of  Porto  Rican  manufacture." 

And  it  is  also  provided  that  all  duties  collected  in  Porto  Rico 
on  imports  from  foreign  countries  and  on  ^'  merchandise  coming 
into  Porto  Rico  from  the  United  States,"  and  ^^  the  gross  amount 
of  all  collections  of  duties  and  taxes  in  the  United  States  upon 
articles  of  merchandise  coming  from  Porto  Rico,"  shall  be. 
held  as  a  separate  fund  and  placed  *'at  the  disposal  of  the 
President  to  be  used  for  the  government  and  benefit  of  Porto 
Rico  "  until  the  local  government  is  organized,  when  "  all  col- 
lections of  taxes  and  duties  under  this  act  shall  be  paid  into  the 
treasury  of  Porto  Rico  instead  of  being  paid  into  the  Treasury 
of  the  United  States." 

The  first  clause  of  section  8  of  Article  I  of  the  Constitution 

thereof:  Provided,  That  when  dntiee  are  based  npon  the  weight  of  merchan- 
dlee  deposited  in  any  public  or  private  bonded  warehouse  said  duties  shaU 
be  levied  and  collected  upon  the  weight  of  such  merchandise  at  the  time  of 
its  entry. 

•  ••«  •••• 

Sac.  88.  That  no  export  daties  shaU  be  levied  or  coUected  on  exports 
from  Porto  Rico;  but  taxes  and  assessments  on  property,  and  license  fees 
for  fnmchises,  privileges,  and  concessions  may  be  imposed  for  the  purposes 
of  the  insular  snd  municipal  governments,  respectively  as  may  be  provided 
and  dblned  by  act  of  the  legislative  assembly;  and  where  necessary  to  an- 
ticipate taxes  and  revenues,  bonds  and  other  obligations  may  be  issued  by 
Porto  JUco  or  any  municipal  government  therein  as  may  be  provided  by  law 
to  provide  for  expenditures  authorized  by  law,  and  to  protect  the  public 
credit,  and  to  reimburse  the  United  States  for  any  moneys  which  have  been 
or  may  be  expended  out  of  the  emergency  fund  of  the  War  Department  for 
the  relief  of  the  industrial  conditions  of  Porto  Rico  caused  by  the  hurricane 
of  August  eighth,  eighteen  hundred  and  ninety-nine.  Prwidttd,  hawewr, 
That  no  public  indebtedness  of  Porto  Rico  or  of  any  municipality  thereof 
shall  be  authorized  or  allowed  in  excess  of  seven  per  centum  of  the  aggre- 
gate tax  valuation  of  its  property. 
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provides :  *'  The  Congress  shall  have  power  to  levy  and  collect 
taxes,  duties,  imposts  and  excises,  to  pay  the  debts  and  provide 
for  the  common  defence  and  general  welfare  of  the  United 
States;  but  all  duties,  imposts  and  excises  shall  be  uniform 
throughout  the  United  States." 

Clauses  four,  five  and  six  of  section  nine  are : 

'^^  No  capitation,  or  other  direct,  tax  shall  be  laid,  unless  in 
proportion  to  the  census  or  enumeration  hereinbefore  directed 
to  be  taken. 

'^  No  tax  or  duty  shall  be  laid  on  articles  exported  from  any 
State. 

"  No  preference  shall  be  given  by  any  regulation  of  commerce 
or  revenue  to  the  ports  of  one  State  over  those  of  another ;  nor 
shall  vessels  bound  to,  or  from,  one  State,  be  obliged  to  enter, 
dear,  or  pay  duties  in  another." 

This  act  on  its  face  does  not  comply  with  the  rule  of  uni- 
formity and  that  fact  is  admitted. 

The  uniformity  required  by  the  Constitution  is  a  geograph- 
ical uniformity,  and  is  only  attained  when  the  tax  operates  with 
the  same  force  and  effect  in  every  place  where  the  subject  of  it 
is  found.  KnawUon  v.  Moore j  178  U.  S.  41 ;  Head  Money  Cases j 
112  U.  S.  580,  594.  But  it  is  said  that  Congress  in  attempting 
to  levy  these  duties  was  not  exercising  power  derived  from  the 
first  clause  of  section  8,  or  restricted  by  it,  because  in  dealing 
with  the  territories  Congress  exercises  unlimited  powers  of  gov- 
ernment, and,  moreover,  that  these  duties  are  merely  local 

taxes. 

This  court,  in  1830,  when  Marshall  was  Chief  Justice,  and 
Washington,  William  Johnson,  Livingston,  Todd,  Duvall  and 
Story  were  his  associates,  took  a  different  view  of  the  power  of 
Congress  in  the  matter  of  laying  and  collecting  taxes,  duties, 
imposts  and  excises  in  the  territories,  and  its  ruling  in  Lough- 
borough  v.  BlakSj  5  Wheat.  817,  has  never  been  overruled. 

It  is  said  in  one  of  the  opinions  of  the  majority  that  the  Chief 
Justice  "  made  certain  observations  which  have  occasioned  some 
embarrassment  in  other  cases."  Manifestly  this  is  so  in  this 
case,  for  it  is  necessary  to  overrule  that  decision  in  order  to 
reach  the  result  herein  announced. 
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The  question  in  Loughborough  v.  Blake  was  whether  Con- 
gress had  the  right  to  impose  a  direct  tax  on  the  District  of 
Columbia  apart  from  the  grant  of  exclusive  legislation,  which 
carried  the  power  to  levy  local  taxes.  The  court  held  that  Con- 
gress had  such  power  under  the  clause  in  question.  The  rea- 
soning of  Chief  Justice  Marshall  was  directed  to  show  that  the 
grant  of  the  power  '^  to  lay  and  collect  taxes,  duties,  imposts 
and  excises,'^  because  it  was  general  and  without  limitation  as 
to  place,  consequently  extended  ^'  to  all  places  over  which  the 
government  extends,"  and  he  declared  that,  if  this  could  be 
doubted,  the  doubt  was  removed  by  the  subsequent  words, 
which  modified  the  grant,  ^'  but  all  duties,  imposts  and  excises 
shall  be  uniform  throughout  the  United  States."  He  then  said : 
'<  It  wiU  not  be  contended  that  the  modification  of  the  power 
extends  to  places  to  which  the  power  itself  does  not  extend. 
The  power  then  to  lay  and  collect  duties,  imposts  and  excises 
may  be  exercised,  and  must  be  exercised  throughout  the  United 
States.  Does  this  term  designate  the  whole,  or  any  portion  of 
the  American  empire  ?  Certainly  this  question  can  admit  of 
but  one  answer.  It  is  the  name  given  to  our  great  republic, 
which  is  composed  of  States  and  territories.  The  District  of 
Columbia,  or  the  territory  west  of  the  Missouri,  is  not  less  within 
the  United  States,  than  Maryland  or  Pennsylvania ;  and  it  is 
not  less  necessary,  on  the  principles  of  our  Constitution,  that 
uniformity  in  the  imposition  of  imposts,  duties  and  excises  should 
be  observed  in  the  one,  than  in  the  other.  Since,  then,  the 
power  to  lay  and  collect  taxes,  which  includes  direct  taxes, 
is  obviously  coextensive  with  the  power  to  lay  and  collect  du- 
ties, imposts  and  excises,  and  since  the  latter  extends  through- 
out the  United  States,  it  follows  that  the  power  to  impose  direct 
taxes  also  extends  throughout  the  United  States." 

It  is  wholly  inadmissible  to  reject  the  process  of  reasoning 
by  which  the  Chief  Justice  reached  and  tested  the  soundness 
of  his  conclusion  as  merely  obiter. 

Nor  is  there  any  intimation  that  the  ruling  turned  on  the 
theory  that  the  Constitution  irrevocably  adhered  to  the  soil  of 
Maryland  and  Virginia,  and,  therefore,. accompanied  the  parts 
which  were  ceded  to  form  the  District,  or  that  '^  the  tie "  be- 
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tween  those  States  and  the  Condtitation  ''  coald  not  be  dissolved, 
withoat  at  least  the  consent  of  the  Federal  and  state  govern- 
ments to  a  formal  separation,"  and  that  this  was  not  given  by 
the  cession  and  its  acceptance  in  accordance  with  the  constitu- 
tional provision  itself,  and  hence  that  Congress  was  restricted 
in  the  exercise  of  its  powers  in  the  District,  while  not  so  in  the 
territories. 

So  far  from  that,  the  Chief  Justice  held  the  territories  as 
well  as  the  District  to  be  part  of  the  United  States  for  the  pur- 
poses of  national  taxation,  and  repeated  in  effect  what  he  had 
already  said  in  McCuUooh  v.  Maryland,  4  Wheaton,  316,  408 : 
^  Throughout  this  vast  republic,  from  the  St.  Croix  to  the  Gulf 
of  Mexico,  from  the  Atlantic  to  the  Pacific,  revenue  is  to  be 
collected  and  expended,  armies  are  to  be  marched  and  sup- 
ported." 

Conceding  that  the  power  to  tax  for  the  purposes  of  territo- 
rial government  is  implied  from  the  power  to  govern  territory, 
whether  the  latter  power  is  fittributed  to  the  power  to  acquire 
or  the  power  to  make  needful  rules  and  regulations,  these  par- 
ticular duties  are  nevertheless  not  local  in  their  nature,  but  are 
imposed  as  in  the  exercise  of  national  powers.  The  levy  is 
clearly  a  regulation  of  commerce,  and  a  regulation  affecting 
the  States  and  their  people  as  well  as  this  territory  and  its 
people.  The  power  of  Congress  to  act  directly  on  the  rights 
and  interests  of  the  people  of  the  States  can  only  exist  if,  and 
as,  granted  by  the  Constitution.  And  by  the  Constitution  Con- 
gress is  vested  with  power  *^  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  States,  and  with  the  Indian 
tribes."  The  territories  are  indeed  not  mentioned  by  name, 
and  yet  commerce  between  the  territories  and  foreign  nations 
is  covered  by  the  clause,  which  would  seem  to  have  been  in- 
tended to  embrace  the  entire  internal  as  well  as  foreign  com- 
merce of  the  country. 

It  is  evident  that  Congress  cannot  regulate  commerce  be- 
tween a  territory  and  the  States  and  other  territories  in  the 
exercise  of  the  bare  power  to  govern  the  particular  territory, 
and  as  this  act  was  framed  to  operate  and  does  operate  on  the 
people  of  the  States,  the  power  to  so  legislate  is  apparently 
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rested  on  the  aBsamption  that  the  right  to  regulate  commeroe 
between.the  States  and  territories  oomes  mthin  the  commerce 
clause  by  necessary  implication.  Stoutenhurgh  v.  Hennioky  129 
U.  S.  141. 

Accordingly  the  act  of  Congress  of  August  8, 1890,  entitled 
"  An  act  to  limit  the  effect  of  the  regulations  of  commerce  be- 
tween the  several  States  and  with  foreign  countries  in  certain 
cases,"  applied  in  terms  to  the  territories  as  well  as  to  the  States. 

In  any  point  of  view,  the  imposition  of  duties  on  commerce 
operates  to  regulate  commeroe,  and  is  not  a  matter  of  local  leg- 
idation ;  and  it  foUows  that  the  levy  of  these  duties  was  in  the 
exercise  of  the  national  power  to  do  so,  and  subject  to  the  re- 
quirement of  geographical  uniformity. 

The  fact  that  the  proceeds  are  devoted  by  the  act  to  the  use 
of  the  territory  does  not  make  national  taxes,  local.  Nobody 
disputes  the  power  of  Congress  to  lay  and  collect  duties,  geo- 
graphically uniform,  and  apply  the  proceeds  by  a  proper  appro- 
priation act  to  the  relief  of  a  particular  territory,  but  the  destina- 
tion of  the  proceeds  would  not  change  the  source  of  the  power  to 
lay  and  collect.  And  that  suggestion  certainly  is  not  strength- 
ened when  based  on  the  diversion  of  duties  collected  from  all 
parts  of  the  United  States  to  a  territorial  treasury  before  reach- 
ing the  Treasury  of  the  United  States.  Clause  7  of  section  9 
of  Article  I  provides  that  ^^  no  money  shall  be  drawn  from  the 
Treasury,  but  in  consequence  of  appropriations  made  by  law," 
and  the  proposition  that  this  may  be  rendered  inapplicable  if 
the  money  is  not  permitted  to  be  paid  in  so  as  to  be  susceptible 
of  being  drawn  out,  is  somewhat  startling. 

It  is  also  urged  that  Chief  Justice  Marshall  was  entirely  in 
fault  because  while  the  grant  was  general  and  without  limita- 
tion as  to  place,  the  words,  ^'  throughout  the  United  States," 
imposed  a  limitation  as  to  place  so  far  as  the  rule  of  uniformity 
was  concerned,  namely,  a  limitation  to  the  States  as  such. 

Undoubtedly  the  view  of  the  Chief  Justice  was  utterly  incon- 
sistent with  that  contention,  and,  in  addition  to  what  has  been 
quoted,  he  further  remarked :  "  If  it  be  said  that  the  principle 
of  uniformity,  established  in  the  Constitution,  secures  the  Diisk 
trict  from  oppression  in  the  imposition  of  indirect  taxes,  it  is 


856  OCTOBER  TERM,  1900. 

FuXfiAB,  C.  J.,  Harlan,  Brbwvb  and  Pbckham,  JJ.,  dlMeotliig. 

not  less  true  that  the  principle  of  apportionment,  also  estab- 
lished in  the  Constitution,  secures  the  District  from  any  oppres- 
sive exercise  of  the  power  to  lay  and  collect  direct  taxes."  It 
must  be  borne  in  mind  that  the  grant  was  of  the  absolute  power 
of  taxation  for  national  puriK)8es,  wholly  unlimited  as  to  place, 
and  subjected  to  only  one  exception  and  two  qualifications. 
The  exception  wps  that  exports  could  not  be  taxed  at  all.  The 
qualifications  were  that  direct  taxes  must  be  imposed  by  the 
rule  of  apportionment,  and  indirect  taxes  by  the  rule  of  uniform- 
ity. License  Tax  Casea^  5  Wall.  462.  But  as  the  power  neces- 
sarily could  be  exercised  throughout  every  part  of  the  national 
domain.  State,  Territory,  District,  the  exception  and  the  quali- 
fications attended  its  exercise.  That  is  to  say,  the  protection 
extended  to  the  people  of  the  States  extended  also  to  the  people 
of  the  District  and  the  Territories. 

In  Knawlton  v.  Moore,  178  U*  S.  41,  it  is  shown  that  the 
words  ^'  throughout  the  United  States  "  are  but  a  qualification 
introduced  for  the  purpose  .of  rendering  the  uniformity  pre- 
scribed, geographical,  and  not  intrinsic,  as  would  have  resulted 
if  they  had  not  been  used. 

As  the  grant  of  the  power  to  lay  taxes  and  duties  was  un- 
qualified as  to  place,  and  the  words  were  added  for  the  sole  pur- 
pose of  preventing  the  uniformity  required  from  being  intrinsic, 
the  intention  thereby  to  circumscribe  the  area  within  which 
the  power  could  operate  not  only  cannot  be  imputed,  but  the 
contrary  presumption  must  prevail. 

Taking  the  words  in  their  natural  meaning — in  the  sense  in 
which  they  are  frequently  and  commonly  used — no  reason  is 
perceived  for  disagreeing  with  the  Chief  Justice  in  the  view 
that  they  were  used  in  this  clause  to  designate  the  geographical 
unity  known  as  ^^The  United  States,"  ^^our  great  republic, 
which  18  composed  of  States  and  territories." 

Other  parts  of  the  Constitution  furnish  illustrations  of  the 
correctness  of  this  view.  Thus  the  Constitution  vests  Congress 
with  the  power  ^'  to  establish  an  uniform  rule  of  naturalization, 
and  uniform  laws  on  the  subject  of  bankruptcies  throughout 
the  United  States." 
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This  applies  to  the  territories  as  well  as  the  States,  and  has 
always  been  recognized  in  legislation  as  binding. 

Aliens  in  the  territories  are  made  citizens  of  the  United 
States,  and  bankrupts  residing  in  the  territories  are  discharged 
from  debts  owing  citizens  of  the  States  pursuant  to  uniform 
rules  and  laws  enacted  by  Oongress  in  the  exercise  of  this  power. 

The  Fourteenth  Amendment  provides  that  ''  all  persons  born 
or  naturalized  in  the  United  States,  and  subject  to  the  jurisdic- 
tion thereof,  are  citizens  of  the  United  States  and  of  the  States 
wherein  they  reside;"  and  this  court  naturally  held,  in  the 
Slaughter  House  Casee^  16  Wall.  36,  that  the  United  States  in- 
cluded the  District  and  the  territories.  Mr.  Justice  Miller  ob- 
served :  ^^  It  had  been  said  by  eminent  judges  that  no  man  was 
a  citizen  of  the  United  States,  except  as  he  was  a  citizen  of  one 
of  the  States  composing  the  Union.  Those,  therefore,  who  had 
been  bom  and  resided  always  in  the  District  of  Columbia  or  in 
the  territories,  though  within  the  United  States,  were  not  citi- 
zens. Whether  this  proposition  was  sound  or  not  had  never 
been  judicially  decided."  And  he  said  the  question  was  put  at 
rest  by  the  Amendment,  and  the  distinction  between  citizenship 
of  the  United  States  and  citizenship  of  a  State  was  clearly  recog- 
nized and  established.  ^^  Not  only  may  a  man  be  a  citizen  of 
the  United  States  without  being  a  citizen  of  a  State,  but  an  im- 
portant element  is  necessary  to  convert  the  former  into  the  lat- 
ter. He  must  reside  within  the  State  to  make  him  a  citizen  of 
it,  but  it  is  only  necessary  that  he  should  be  bom  or  naturalized 
in  the  United  States  to  be  a  citizen  of  the  Union." 

No  person  is  eligible  to  the  office  of  President  unless  he  has 
^^  attained  to  the  age  of  thirty-five  years,  and  been  fourteen 
years  a  resident  within  the  United  States."  Clause  6,  sec.  1, 
Art.  II. 

Would  a  native-bom  citizen  of  Massachusetts  be  Ineligible  if 
he  had  taken  up  his  residence  and  resided  in  one  of  the  terri- 
tories for  so  many  years  that  he  had  not  resided  altogether 
fourteen  years  in  the  States  ?  When  voted  for  he  must  be  a 
citizen  of  one  of  the  States  (clause  3,  sec.  1,  Art.  II ;  Art.  XII), 
but  as  to  length  of  time  must  residence  in  the  territories  be 
oonnted  against  him  % 
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The  Fifteenth  Amendment  declares  that  ^^  the  right  of  citi- 
zens of  the  United  States  to  vote  shall  not  be  denied  or  abridged 
by  the  United  States  or  by  any  State  on  account  of  race,  color, 
or  previous  condition  of  servitude."  Where  does  that  prohibit 
tion  on  the  United  States  especially  apply  if  not  in  the  terri- 
tories? 

The  Thirteenth  Amendment  says  that  neither  slavery  nor 
involuntary  servitude  "  shall  exist  within  the  United  States  or 
any  place  subject  to  their  jurisdiction."  Clearly  this  prohibi- 
tion would  have  operated  in  the  territories  if  the  concluding 
words  had  not  been  added.  The  history  of  the  times  shows 
that  the  addition  was  made  in  view  of  Uie  then  condition  of 
the  country — the  amendment  passed  the  house  January  31, 
1865, — ^and  it  is  moreover  otherwise  applicable  than  to  the  ter- 
ritories. Besides,  generally  speaking,  when  words  are  used 
simply  out  of  abundant  caution,  the  fact  carries  little  weight. 

Other  illustrations  might  be  adduced  but  it  is  unnecessary  to 
prolong  this  opinion  by  giving  them. 

I  repeat  that  no  satisfactory  ground  has  been  suggested  for 
restricting  the  words  ^'  throughout  the  United  States,"  as  quali- 
fying the  power  to  .impose  duties,  to  the  States,  and  that  con- 
clusion is  the  more  to  be  avoided  when  we  reflect  that  it  rests, 
in  the  last  analysis,  on  the  assertion  of  the  possession  by  Con- 
gress of  unlimited  power  over  the  territories. 

The  government  of  the  United  States  is  the  government  or- 
dained by  the  Constitution,  and  possesses  the  powers  conferred 
by  the  Constitution.  ^^  This  original  and  supreme  will  organ- 
izes the  government,  and  assigns  to  different  departments  their 
respective  powers.  It  may  either  stop  here,  or  establish  certain 
limits  not  to  be  transcended  by  those  departments.  The  gov- 
ernment of  the  United  States  is  of  the  latter  description.  The 
powers  of  the  legislature  are  defined  and  limited ;  and  that  those 
limits  may  not  be  mistaken  or  forgotten,  the  Constitution  is 
written.  To  what  purpose  are  powers  limited,  and  to  what  pur- 
pose is  that  limitation  committed  to  writing,  if  these  limits  may, 
at  any  time,  be  passed  by  those  intended  to  be  restrained  t " 
Marhury  v.  Madison^  1  Cranch,  137, 176.  The  opinion  of  the 
court,  by  Chief  Justice  Marshall,  in  that  case,  was  delivered  at 
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the  February  term,  1803,  and  at  the  October  term,  1885,  the 
court,  in  Tick  Wo  v.  Hopkins^  118  U.S.  356,  speaking  through 
Mr.  Justice  Matthews,  said :  '^  When  we  consider  the  nature  and 
theory  of  our  institutions  of  government,  the  principles  upon 
which  they  are  supposed  to  rest,  and  review  the  history  of  their 
development,  we  are  constrained  to  conclude  that  they  *do  not 
mean  to  leave  room  for  the  play  and  action  of  purely  personal 
and  arbitrary  power.  Sovereignty  itself  is,  of  course,  not  sub- 
ject to  law,  for  it  is  the  author  and  source  of  law ;  but  in  our 
system,  while  sovereign  powers  are  delegated  to  the  agencies 
of  government,  sovereignty  itself  remains  with  the  people,  by 
whom  and  for  whom  all  government  exists  and  acts.  And  the 
law  is  the  definition  and  limitation  of  power." 

From  Marhury  v.  Madison  to  the  present  day,  no  utterance 
of  this  court  has  intimated  a  doubt  that  in  its  operation  on  the 
people,  by  whom  and  for  whom  it  was  established,  the  national 
government  is  a  government  of  enumerated  powers,  the  exer- 
cise of  which  is  restricted  to  the  use  of  means  appropriate  and 
plainly  adapted  to  constitutional  ends,  and  which  are  ^^  not  pro- 
hibited, but  consist  with  the  letter  and  spirit  of  the  Constitu- 
tion." 

The  powers  delegated  by  the  people  to  their  agents  are  not 
enlarged  by  the  expansion  of  the  domain  within  which  they  are 
exercised.  When  the  restriction  on  the  exercise  of  a  particular 
power  by  a  particular  agent  is  ascertained,  that  is  an  end  of  the 
question. 

To  hold  otherwise  is  to  overthrow  the  basis  of  our  c6nstitu- 
tional  law,  and  moreover,  in  e£Fect,  tx>  reassert  the  proposition 
that  the  States  and  not  the  people  created  the  government. 

It  is  again  to  antagonize  Chief  Jutttice  Marshall,  when  he  said : 
^^  The  government  of  the  Union,  then,  (whatever  may  be  the  in- 
fluence of  this  fact  on  the  case,)  is,  emphatically,  and  truly,  a 
government  of  the  people.  In  form  and  in  substance  it  em- 
anates from  them.  Its  powers  are  granted  by  them,  and  are 
to  be  exercised  directly  on  them,  and  for  their  benefit.  This 
government  is  acknowledgjd  by  all  to  be  one  of  enumerated 
powers."    4  Wheat.  404. 

The  prol^bitory  clauses  of  the  Constitution  are  many,  and 
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they  have  been  repeatedly  given  effect  by  this  court  in  respect  of 
the  Territories  and  the  District  of  Columbia. 

The  underlying  principle. is  indicated  by  Chief  Justice  Taney, 
in  The  Passejiger  Caaes^  7  How.  283, 492,  where  he  maintained 
the  right  of  the  American  citizen  to  free  transit  in  these  words: 
''  Living  as  we  do  under  a  common  government,  charged  with 
the  great  concerns  of  the  whole  Union,  every  citizen  of  the 
United  States,  from  the  most  remote  States  or  territories,  is 
entitled  to  free  access,  not  only  to  the  principal  departments 
established  at  Washington,  but  also  to  its  judicial  tribunals  and 
public  offices  in  every  State  and  territory  of  the  Union.  .  .  . 
For  all  the  great  purposes  for  which  the  Federal  government 
was  formed,  we  are  one  people,  with  one  common  country. 
We  are  all  citizens  of  the  United  States ;  and,  as  members  of 
the  same  community,  must  have  the  right  to  pass  and  repass 
through  every  part  of  it  without  interruption,  as  freely  as  in 
our  own  States." 

In  Cross  v.  Harrison^  16  Bfow.  164, 197,  it  was  held  that  by 
the  ratification  of  the  treaty  with  Mexico  ^'California  became 
a  part  of  the  United  States,"  and  that :  '^  The  right  claimed  to 
land  foreign  goods  within  the  United  States  at  any  place  out 
of  a  collection  district^  if  allowed,  would  be  a  violation  of  that 
provision  in  the  Constitution  which  enjoins  that  all  duties, 
imposts  and  excises  shall  be  uniform  throughout  the  United 
States." 

In  Dred  Scott  v.  Sandford^  19  How.  393,  the  court  was  unani- 
mous in  holding  that  the  power  to  legislate  respecting  a  terri- 
tory was  limited  by  the  restrictions  of  the  Constitution,  or,  as 
Mr.  Justice  Curtis  put  it,  by  '^  the  express  prohibitions  on  Con- 
gress not  to  do  certain  things." 

Mr.  Justice  McLean  said:  ^'No  powers  can  be  exercised 
which  are  prohibited  by  the  Constitution,  or  which  are  con- 
trary to  its  spirit." 

Mr.  Justice  Campbell :  ^^  I  look  in  vain,  among  the  discus^ 
sions  of  the  time,  for  the  assertion  of  a  supreme  sovereignty  for 
Congress  over  the  territory  then  belonging  to  the  United  States, 
or  that  they  might  thereafter  acquire.  I  seek  in  vain  for  an 
Itnnunciation  that  a  consolidated  power  had  been  inaugurated, 
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whose  subject  comprehended  an  empire,  and  which  had  no  re- 
striction but  the  discretion  of  Congress.'' 

Chief  Justice  Tamey :  "  The  powers  over  persons  and  prop- 
erty of  which  we  speak  are  not  only  not  granted  to  Congress, 
but  are  in  express  terms  denied,  and  they  are  forbidden  to  ex- 
ercise them.  And  this  prohibition  is  not  confined  to  the  States, 
but  the  words  are  general,  and  extend  to  the  whole  territory 
over  which  the  Oonstitation  gives  it  power  to  legislate,  includ- 
ing those  portions  of  it  remaining  nnder  territorial  government, 
as  well  as  that  covered  by  States.  It  is  a  total  absence  of  power 
everywhere  within  the  dominion  of  the  United  States,  and 
places  the  citizens  of  a  territory,  so  far  as  these  rights  are  con- 
cerned, on  the  same  footing  with  citizens  of  the  States,  and 
guards  them  as  firmly  and  plainly  against  any  inroads  which 
the  general  government  might  attempt,  under  the  plea  of  im- 
plied or  incidental  powers." 

Many  of  the  later  cases  were  brought  from  territories  over 
which  Congress  had  professed  to  ^^  extend  the  Constitution,"  or 
from  the  District  after  similar  provision,  but  the  decisions  did 
not  rest  upon  the  view  that  the  restrictions  on  Congress  were 
self-imposed,  and  might  be  withdrawn  at  the  pleasure  of  that 
body. 

Capital  Traction  Company-^,  Hofy  174  U.  S.  1,  is  a  fair  illus- 
tration, for  it  was  there  ruled,  citing  Webster  v.  Reidy  11  How. 
487 ;  Oallan  v.  Wilson,  127  U.  S.  650 ;  Thompson  v.  Utah,  170 
IT.  S.  343,  that  "  it  is  beyond  doubt,  at  the  present  day,  that  the 
provisions  of  the  Constitution  of  the  United  States  securing  the 
right  of  trial  by  jury,  whether  in  civil  or  in  criminal  cases,  are 
applicable  to  the  District  of  Columbia." 

No  reference  whatever  was  made  to  section  34  of  the  act  of 
February  21,  1871, 16  Stat.  419,  c.  62,  which,  in  providing  for 
the  election  of  a  delegate  for  the  District,  closed  with  the  words : 
^^The  person  having  the  greatest  number  of  legal  votes  shall  be 
declared  by  the  governor  to  be  duly  elected,  and  a  certificate 
thereof  shall  be  given  accordingly ;  and  the  Constitution  and 
all  laws  of  the  United  States,  which  are  not  locally  inapplica- 
ble, shall  have  the  same  force  and  effect  within  the  said  District 
of  Columbia  a&r  elsewhere  within  the  United  States." 
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.  Nor  did  the  court  in  Bautnan  v.  Rosa^  167  U.  S.  648,  attrib- 
ute the  application  of  the  Fifth  Amendment  to  the  act  of  Con- 
gress, although  it  was  cited  to  another  point. 

The  truth  is  that,  as  Judge  Edmunds  wrote,  ^^  the  instances 
in  which  Congress  has  declared  in  statutes  organizing  territo- 
ries, that  the  Constitution  and  laws  should  be  in  force  there, 
are  no  evidence  that  they  were  not  already  there,  for  Congress 
and  all  legislative  bodies  have  often  made  enactments  that  in 
effect  merely  declared  existing  law.  In  such  cases  they  de- 
clare a  preexisting  truth  to  ease  the  doubts  of  casuists.''  Cong. 
Rec.  56th  Cong.  1st  Sess.  p.  3507. 

In  Callan\.  WUson^  127  U.  S.  540,  550,  which  was  a  criminal 
prosecution  in  the  District  of  Columbia,  Mr.  Justice  Harlan, 
speaking  for  the  court,  said:  "There  is  nothing  in  the  history 
of  the  Constitution  or  of  the  original  amendments  to  justify 
the  assertion  that  .the  people  of  this  District  may  be  lawfully 
deprived  of  the  benefit  of  any  of  the  constitutional  guaran- 
tees of  life,  liberty,  and  property — especially  of  the  privilege 
of  trial  by  jury  in  criminal  cases."  And  further:  "We  can- 
not think  that  the  people  of  this  District  have,  in  that  regard, 
less  rights  than  those  accorded  to  the  people  of  the  territories 
of  the  United  States." 

In  Thompson  v.  Utah^  170  U.  S.  843,  it  was  held  that  a  stat- 
ute of  the  State  of  Utah,  providing  for  the  trial  of  criminal 
cases  other  than  capital,  by  a  jury  of  eight,  was  invalid  as 
applied  on  a  trial  for  a  crime  committed  before  Utah  was  ad- 
mitted; that  it  was  not  "competent  for  the  State  of  Utah, 
upon  its  admission  into  the  Union,  to  do  in  respect  of  Thomp- 
son's crime  what  the  United  States  could  not  have  done  while 
Utah  was  a  Territory ; "  and  that  an  act  of  Congress  providing 
for  a  trial  by  a  jury  of  eight  persons  in  the  Territory  of  Utah 
would  have  been  in  conflict  with  the  Constitution. 

Article  6  of  the  Constitution  ordains:  "This  Constitution, 
and  the  laws  of  the  United  States  which  shall  be  made  in  persu- 
ance  thereof  and  all  treaties  made,  or  which  shall  be  made  under 
the  authority  of  the  United  States,  shall  be  the  supreme  law  of 
the  land." 

And,  as  Mr.  Justice  Curtis  observed  in  United  State$  v.  Morris^ 
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1  Cnrtis,  33,  50,  ^^  nothing  can  be  clearer  than  the  intention  to 
have  the  Constitation,  laws,  and  treaties  of  the  United  States 
in  equal  force  throughout  every  part  of  the  territory  of  the 
United  States,  alike  in  all  places,  at  all  times." 

But  it  is  said  that  an  opposite  result  will  be  reached  if  the 
opinion  of  Chief  Justice  Marshall  in  American  Insurance  Catnr 
pany  v.  CanteTy  1  Pet.  511,  be  read  '^  in  connection  with  Art. 
Ill,  sees.  1  and  2  of  the  Constitution,  vesting  ^  the  judicial  power 
of  the  United  States '  in  ^  one  Supreme  Court,  and  in  such  in- 
ferior courts  as  the  Congress  may  from  tim^  to  time  ordain  and 
establish.  The  judges,  both  of  the  Supreme  and  inferior  courts, 
shall  hold  their  offices  during  good  behaviour,' "  etc.  And  it 
is  argued :  ^^  As  the  only  judicial  power  vested  in  Congress  is  to 
create  courts  whose  judges  shall  hold  their  offices  during  good 
behaviour,  it  necessarily  follows  that,  if  Congress  authorizes  the 
creation  of  courts  and  the  appointment  of  judges  for  a  limited 
time,  it  must  act  independently  of  the  Constitution,  and  upon 
territory  which  is  not  part  of  the  United  States  within  the  mean* 
ing  of  the  Constitution." 

And  further,  that  if  the  territories  ^^  be  a  part  of  the  United 
States,  it  is  difficult  to  see  how  Congress  could  create  courts  in 
such  territories,  except  under  the  judicial  clause  of  the  Consti- 
tution." 

By  the  ninth  clause  of  section  8  of  Article  I,  Congress  is 
vested  with  power  ^^  to  constitute  tribunals  inferior  to  the  Su- 
preme  Court,"  while  by  section  1  of  Article  III  the  power  is 
granted  to  it  to  establish  inferior  courts  in  which  the  judicial 
power  of  the  government  treated  of  in  that  article  is  vested. 

That  power  was  to  be  exerted  over  the  controversies  therein 
named,  and  did  not  relate  to  the  general  administration  of  jus- 
tice in  the  territories,  which  was  committed  to  courts  established 
as  part  of  the  territorial  government. 

What  the  Chief  Justice  said  was  (p.  646) :  ^*  These  courts, 
then,  are  not  constitutional  courts,  in  which  the  judicial  power 
conferred  by  the  Constitution  on  the  general  government  can 
be  deposited.  They  are  incapable  of  receiving  it.  They  are 
l^;islative  courts,  created  in  virtue  of  the  general  right  of  sov- 
ereignty which  exists  in  the  government^  or  in  virtue  of  that 
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elause  which  enables  Congress  to  make  all  needful  rules  and  regu< 
latdons  respecting  the  territory  belonging  to  the  United  States. 
The  jurisdiction  with  which  they  are  invested  is  not  a  part  of 
that  judicial  power  which  is  defined  in  the  third  article  of  the 
Constitution,  but  is  conferred  by  Congress,  in  the  execution  of 
those  general  powers  which  that  body  possesses  over  the  terri- 
tories of  the  United  States." 

The  Chief  Justice  was  dealing  with  the  subject  in  view  of  the 
nature  of  the  judicial  department  of  the  government  and  the 
distinction  between  Federal  and  state  jurisdiction,  and  the  con- 
clusion was,  to  use  the  language  of  Mr.  Justice  Harlan  in 
McAllister  v.  United  States,  141  U.  S.  174,  "  that  courts  in  the 
territories,  created  under  the  plenary  municipal  authority  that' 
Congress  possesses  over  the  territories  of  the  United  States,  are 
not  courts  of  the  United  States  created  under  the  authority  con- 
ferred by  that  article." 

But  it  did  not  therefore  follow  that  the  territories  were  not 
parts  of  the  United  States,  and  that  the  power  of  Congress,  in 
general,  over  them,  was  unlimited ;  nor  was  there  in  any  of  the 
discussions  on  this  subject  the  least  intimation  to  that  effect. 

And  this  may  justly  be  said  of  expressions  in  some  other 
oases,  supposed  to  give  color  to  this  doctrine  of  absolute  domin- 
ion in  dealing  with  civil  rights. 

In  Murphy  v.  Ramsey,  114  U.  8.  15,  Mr.  Justice  Matthews 
said :  '^  The  personal  and  civil  rights  of  the  inhabitants  of  the 
territories  are  secured  to  them,  as  to  other  citizens,  by  the  prin- 
ciples of  oonstitutional  liberty  which  restrain  all  the  agencies 
of  government,  state  and  national.  Their  political  rights  are 
franchises,  which  they  hold  as  privileges  in  the  legislative  dis- 
cretion ( f  the  Congress  of  the  United  States." 

In  the  Mormon  Church  Case,  136  U.  S.  1,  44,  Mr.  Justice 
Bradley  observed :  ^^  Doubtless  Congress,  in  legislating  for  the 
territories,  would  be  subject  to  those  fundamental  lin-itations 
in  favor  of  personal  rights  which  are  formulated  in  the  Consti- 
tution and  its  amendments ;  but  these  limitations  would  exist 
rather  by  inference  and  the  general  spirit  of  the  Constitution 
from  which  Congress  derives  all  its  powers  than  by  any  express 
and  direct  application  of  its  provisions." 
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That  able  judge  was  referring  to  the  fact  that  the  Constita- 
tion  does  not  expressly  declare  that  its  prohibitions  operate  on 
the  power  to  govern  the  territories,  but  because  of  the  implica- 
tion that  an  express  provision  to  that  effeet  might  be  essential, 
three  members  of  the  court  were  constrained  to  dissent,  regard- 
ing it,  as  was  said,  ^^  of  vital  consequence  that  absolute  power 
should  never  be  conceded  as  belonging  under  our  system  of 
government  to  any  one  of  its  departments." 

What  was  ruled  in  Murphy  v.  Ramsey  is  that  in  places  over 
which  Congress  has  exclusive  local  jurisdiction  its  power  over 
the  political  %tahis  is  plenary. 

Much  discussion  was  had  at  the  bar  in  respect  to  the  citizen- 
ship of  the  inhabitants  of  Porto  Rico,  but  we  are  not  required 
to  consider  that  subject  at  large  in  these  cases.  It  will  be  time 
enough  to  seek  a  ford  when,  if  ever,  we  are  brought  to  the 
stream. 

Tet  although  we  are  confined  to  the  question  of  the  validity 
of  certain  duties  imposed  after  the  organization  of  Porto  Rico 
as  a  territory  of  the  United  States  a  few  observations  and  some 
references  to  adjudged  cases  may  well  enough  be  added  in  view 
of  the  line  of  argument  pursued  in  the  concurring  opinion. 

In  American  Inawrance  Company  v.  Canter^  1  Pet.  511, 541 — 
in  which,  by  the  way,  the  court  did  not  accept  the  views  of 
Mr.  Justice  Johnson  in  the  Circuit  Court  or  of  Mr.  Webster  in 
argument — Chief  Justice  Marshall  said :  ^<  The  course  which  the 
argument  has  taken,  will  require,  that,  in  deciding  this  ques- 
tion, the  court  should  take  into  view  the  relation  in  which 
Florida  stands  to  the  United  States.  The  Constitution  confers 
absolutely  on  the  government  of  the  Union,  the  powers  of  mak- 
ing w«r,  and  of  making  treaties ;  consequently,  that  government 
possesses  the  power  of  acquiring  territory,  either  by  conquest  or 
by  treaty.  The  usage  of  the  world  is,  if  a  nation  be  not  entirely 
subdued,  to  consider  the  holding  of  conquered  territory  as  a  mere 
military  occupation,  until  its  fate  shaJl  be  determined  at  the 
treaty  of  peace.  If  it  be  ceded  by  the  treaty,  the  acquisition  is 
confirmed,  and  the  ceded  territory  becomes  a  part  of  the  nation 
to  which  it  is  annexed ;  either  on  the  terms  stipulated  in  the 
treaty  of  cession,  or  on  such  as  its  new  master  shall  impose. 
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On  SQch  transfer  of  territory,  it  has  never  been  held,  that  the 
relations  of  the  inhabitants  with  each  other  undergo  any  change. 
Their  relations  with  their  former  sovereign  are  dissolved,  and  new 
relations  are  created  between  them,  and  the  government  which 
has  acquired  their  territory.  The  same  act  which  transfers 
their  country,  transfers  the  allegiance  of  those  who  remain  in 
it ;  and  the  law,  which  may  be  denominated  political,  is  neces- 
sarily changed,  although  that  which  regulates  the  intercourse, 
and  general  conduct  of  individuals,  remains  in  force,  until  altered 
by  the  newly  created  power  of  the  State.  On  the  2d  of  Feb- 
ruary, 1819,  Spain  ceded  Florida  to  the  United  States.  The 
sixth  article  of  the  treaty  of  cession  contains  the  following  pro- 
vision :  ^  The  inhabitants  of  the  territories,  which  his  Catholic 
Majesty  cedes  to  the  United  States  by  this  treaty,  shall  be  in- 
corporated in  the  Union  of  the  United  States,  as  soon  as  may 
be  consistent  with  the  principles  of  the  Federal  Constitution ; 
and  admitted  to  the  enjoyment  of  the  privileges,  rights,  and 
immunities  of  the  citizens  of  the  United  States.'  This  treaty 
is  the  law  of  the  land,  and  admits  the  inhabitants  of  Florida 
to  the  enjoyment  of  the  privileges,  rights,  and  immunities,  of 
the  citizens  of  the  United  States.  It  is  unnecessary  to  inquire, 
whether  this  is  not  their  condition,  independent  of  stipulation. 
They  do  not,  however,  participate  in  political  power ;  they  do 
not  share  in  the  government,  till  Florida  shall  become  a  State. 
In  the  mean  time,  Florida  continues  to  be  a  territory  of  the 
United  States ;  governed  by  virtue  of  that  clause  in  the  Con- 
stitution, which  empowers  Congress  '  to  make  all  needful  rules 
and  regulations,  respecting  the  territory,  or  other  property 
belonging  to  the  United  States.'  Perhaps  the  power  of  govern- 
ing a  territory  belonging  to  the  United  States,  which  has  not, 
by  becoming  a  State,  acquired  the  means  of  self-government, 
may  result  necessarily  from  the  facts,  that  it  is  not  within  the 
jurisdiction  of  any  particular  State,  and  is  within  the  power  and 
jurisdiction  of  the  United  States.  The  right  to  govern  may  be 
the  inevitable  consequence  of  the  right  to  acquire  territory. 
Whichever  may  be  the  source,  whence  the  power  is  derived,  the 
possession  of  it  is  unquestioned." 
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General  Halleck,  (Int.  Law,  1st  ed.  obap.  83,  §1^0  &'ter 
quoting  f ix>m  Chief  Justice  Marshall,  observed : 

^'  This  is  now  a  well  settled  rule  of  the  law  of  nations,  and  is 
universally  admitted.  Its  provisions  are  clear  and  simple,  and 
easily  understood ;  but  it  is  not  so  easy  to  distinguish  between 
what  are  political  and  what  are  municipal  laws,  and  to  de- 
termine when  and  haw  far  the  constitution  and  laws  of  the 
conqueror  change  or  replace  those  of  the  conquered.  And  in 
case  the  government  of  the  new  state  is  a  constitutional  gov- 
ernment, of  limited  and  divided  powers,  questions  necessarily 
arise  respecting  the  authority,  which,  in  the  absence  of  legisla- 
tive action,  can  be  exercised  in  the  conquered  territory  after 
the  cessation  of  war,  and  the  conclusion  of  a  treaty  of  peace. 
The  determination  of  these  questions  depends  upon  the  institu- 
tions and  laws  of  the  new  sovereign,  which,  though  conformable 
to  the  general  rule  of  the  law  of  nations,  affect  the  construction 
and  application  of  that  rule  to  particular  cases." 

In  United  States  v.  Percheman,  7  Pet.  51,  87,  the  Chief  Jus- 
tice said : 

'^  The  people  change  their  allegiance ;  their  relation  to  their 
ancient  sovereign  is  dissolved ;  but  their  relations  to  each  other, 
and  their  rights  of  property,  remain  undisturbed.  If  this  be 
the  modern  rule  even  in  cases  of  conquest,  who  can  doiibt  its 
application  to  the  case  of  an  amicable  cession  of  territory? 
.  .  .  The  cession  of  a  territory  by  its  name  from  one  sover- 
eign to  another,  conveying  the  compound  idea  of  surrendering 
at  the  same  time  the  lands  and  the  people  who  inhabit  them, 
would  be  necessarily  understood  to  pass  the  sovereignty  only, 
and  not  to  interfere  with  private  property." 

Again  the  court  in  PoUarcPe  Lessee  v.  Hagan,  3  How.  212, 
225  said : 

"  Every  nation  acquiring  territory,  by  treaty  or  otherwise, 
must  hold  it  subject  to  the  constitution  and  laws  of  its  own 
government,  and  not  according  to  those  of  the  government 
ceding  it." 

And  in  Chicago^  Rock  Island  dk  Pacific  Railway  Co.  v.  Mo- 
Olinny  114  U.  8.  546  :  ^'  It  is  a  general  rule  of  public  law,  rec- 
ognized and  acted  upon  by  the  United  States,  that  whenever 
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political  jurisdiction  and  legislative  power  over  any  territory 
are  transferred  from  one  nation  or  sovereign  to  another,  the 
municipal  laws  of  the  country,  that  is,  laws  which  are  intended 
for  the  protection  of  private  rights,  continue  in  force  until  ab- 
rogated or  changed  by  the  new  government  or  sovereign.  By 
the  cession  public  property  passes  from  one  government  to  the 
other,  but  private  property  remains  as  before,  and  with  it  those 
municipal  laws  which  are  designed  to  secure  its  peaceful  use  and 
enjoyment.  As  a  matter  of  coursCi  all  laws,  ordinances,  and 
regulations  in  conflict  with  the  political  character,  institutions, 
and  constitution  of  the  new  government  are  at  once  displaced. 
Thus,  upon  a  cession  of  political  jurisdiction  and  legislative 
power — and  the  latter  is  involved  in  the  former — ^to  the  United 
States,  the  laws  of  the  country  in  support  of  an  established  re- 
ligion, or  abridging  the  freedom  of  the  press,  or  authorizing 
cruel  and  unusual  punishments,  and  the  like,  would  at  once  cease 
to  be  of  obligatory  force  without  any  declaration  to  that  effect; 
and  the  laws  of  the  country  on  other  subjects  would  necessarily 
be  superseded  by  existing  laws  of  the  new  government  upon  the 
same  matters.  But  with  respect  to  other  laws  affecting  the  pos- 
session, use  and  transfer  of  property,  and  designed  to  secure 
good  order  and  peace  in  the  community,  and  promote  its  health 
and  prosperity,  which  are  strictly  of  a  municipal  character,  the 
rule  is  general  that  a  change  of  government  leaves  them  in 
force  until,  by  direct  action  of  the  new  government,  they  are 
altered  or  repealed." 

When  a  cession  of  territory  to  the  United  States  is  completed 
by  the  ratification  of  a  treaty,  it  was  stated  in  Cro%%  V.  Harri- 
sofiy  16  How.  164, 198,  that  the  land  ceded  becomes  a  part  of 
the  United  States,  and  that  as  soon  as  it  becomes  so  the  terri- 
tory is  subject  to  the  acts  which  were  in  force  to  regulate  for- 
eign commerce  with  the  United  States,  after  those'  had  ceased 
which  had  been  instituted  for  its  regulation  as  a  belligerent 
right ;  and  the  latter  ceased  after  the  ratification  of  the  treaty. 
This  statement  was  made  by  the  Justice  delivering  the  opinion 
ab  the  result  of  the  discussion  and  argument  which  he  had  al- 
ready set  forth.  It  was  his  summing  up  of  what  he  supposed 
was  decided  on  that  subject  in  the  case  in  which  he  was  writing 
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The  new  master  was,  in  the  instance  of  Porto  Rico,  the  Uni- 
ted States,  a  constitutional  government  with  limited  powers, 
and  the  terms  which  the  Constitution  itself  imposed,  or  which 
might  be  imposed  in  accordance  with  the  Constitution,  were 
the  terms  on  which  the  new  master  took  possession. 

The  power  of  the  United  States  to  acquire  territory  by  con- 
quest, by  treaty,  or  by  discovery  and  occupation,  is  not  disputed^ 
nor  is  the  proposition  that  in  all  international  relations,  inter- 
ests, and  responsibilities  the  United  States  is  a  separate,  inde- 
pendent^ and  sovereign  nation ;  but  it  does  not  derive  its  powers 
from  international  law,  which,  though  a  part  of  our  municipal 
law,  is  not  a  part  of  the  organic  law  of  the  land.  The  source 
of  national  power  in  this  country  is  the  Constitution  of  the 
United  States;  and  the  government,. as  to  our  internal  affairs, 
possesses  no  inherent  sovereign  power  not  derived  from  that  in- 
strument, and  inconsistent  with  its  letter  and  spirit. 

Doubtless  the  subjects  of  the  former  sovereign  are  brought 
by  the  transfer  under  the  protection  of  the  acquiring  power, 
and  are  so  far  forth  impressed  with  its  nationality,  but  it  does  not 
follow  that  they  necessarily  acquire  the  full  statiLS  of  citizens. 
The  ninth  article  of  the  treaty  ceding  Porto  Kico  to  the  United 
States  provided  that  Spanish  subjects,  natives  of  the  Peninsula, 
residing  in  the  ceded  territory,  might  remain  or  remove,  and  in 
case  they  remained  might  preserve  their  allegiance  to  the  crown 
of  Spain  by  making  a  declaration  of  their  decision  to  do  so,  ^^  in 
default  of  which  declaration  they  shall  be  held  to  have  re- 
nounced  it  and  to  have  adopted  the  nationality  of  the  territory 
in  which  they  reside." 

The  same  article  also  contained  this  paragraph :  ^^  The  civil 
rights  and  political  gtattbs  of  the  native  inhabitants  of  the  terri- 
tories hereby  ceded  to  the  United  States  shall  be  determined  by 
Congress."  This  was  nothing  more  than  a  declaration  of  the 
accepted  principles  of  international  law  applicable  to  Mie  status 
of  the  Spanish  subjects  and  of  the  native  inhabitants.  It  did 
not  assume  that  Congress  could  deprive  the  inhabitants  of  ceded 
territory  of  rights  to  which  they  might  be  entitled.  The  grant 
by  Spain  could  not  enlarge  the  powers  of  Congress,  nor  did  it 
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purport  to  secure  from  the  United  States  a  guaranty  of  civil  or 
political  privileges. 

Indeed  a  treaty  which  undertook  to  take  away  what  the  Con- 
stitution secured  or  to  enlarge  the  Federal  jurisdiction  would  be 
simply  void. 

^^  It  need  hardly  be  said  that  a  treaty  cannot  change  the  Con- 
stitution or  be  held  valid  if  it  be  in  violation  of  that  instrument 
This  results  from  the  nature  and  fundamental  principles  of  our 
government."     The  Cherokee  Tobacco^  11  Wall.  616,  620. 

So  Mr.  Justice  Field  in  Qeofroy  v.  Riggs,  133  U.  S.  258,  267 : 
^^  The  treaty  power,  as  expressed  in  the  Constitution,  is  in  terms 
unlimited  except  by  those  restraints  which  are  found  in  that  in- 
strument against  the  action  of  the  government  or  of  its  depart- 
ments, and  those  arising. from  the  nature  of  the  government 
itself  and  of  that  of  the  States.  It  would  not  be  contended  that 
it  extends  so  far  as  to  authorize  what  the  Constitution  forbids, 
or  a  change  in  the  character  of  the  government  or  in  that  of  one 
of  the  States,  or  a  cession  of  any  portion  of  the  territory  of  the 
latter,  without  its  consent" 

And  it  certainly  cannot  be  admitted  that  the  power  of  Con- 
gress to  lay  and  collect  taxes  and  duties  can  be  curtailed  by  an 
arrangement  made  \^ith  a  foreign  nation  by  the  President  and 
two  thirds  of  a  quorum  of  the  Senate.  See  2  Tucker  on  the 
Constitution,  §§  354,  355,  356. 

In  the  language  of  Judge  Cooley :  ^'  The  Constitution  itself 
never  yields  to  treaty  or  enactment ;  it  neither  changes  with 
time  nor  does  it  in  theory  bend  to  the  force  of  circumstances. 
It  may  be  amended  according  to  its  own  permission ;  but  while 
it  stands  it  is  '  a  law  for  rulers  and  people,  equally  in  war  and 
in  peace,  and  covers  with  the  shield  of  its  protection  all  classes 
of  men,  at  all  times  and  under  all  circumstances.'  Its  principles 
cannot,  therefore,  be  set  aside  in  order  to  meet  the  supposed 
necessities  of  great  crises.  '  No  doctrine  involving  more  perni- 
cious consequences  was  ever  invented  by  the  wit  of  man  than 
that  any  of  its  provisions  can  be  suspended  during  any  of  the 
great  exigencies  of  government.' " 

I  am  not  intimating  in  the  least  degree  that  any  reason  exists 
for  regarding  this  article  to  be  unconstitutional,  but  even  if  it 
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were,  the  &ct  of  the  oeflsion  is  a  fact  aooomplished,  and  this 
ooart  is  ooooemed  only  with  the  qaestion  of  the  power  of  the 
government  in  hijing  duties  in  respect  of  oommeroe  with  the 
territory  so  oeded. 

In  the  ooncnrring  opinion  of  Mr.  Justice  White,  we  find  cer- 
tain important  propositions  conceded,  some  of  which  are  denied, 
or  not  admitted  in  the  other.  These  are  to  the  effect  that  ^^  when 
an  act  of  any  department  is  challenged,  because  not  warranted 
by  the  Constitution,  the  existence  of  the  authority  is  to  be  as- 
certained by  determining  whether  the  power  has  been  conferred 
by  the  Constitution,  either  in  express  terms  or  by  lawful  im- 
plication ; "  that  as  every  function  of  the  government  is  derived 
from  the  Constitution,  *^  that  instrument  is  everywhere  and  at 
all  times  potential  in  so  far  as  its  provisions  are  applicable;" 
that  ^  wherever  a  power  is  given  by  the  Constitution  and  there 
is  a  limitation  imposed  on  the  authority,  such  restriction  operates 
upon  and  confines  every  action  on  the  subject  within  its  con- 
stitutional limits ; "  that  where  conditions  are  brought  about  to 
which  any  particular  provision  of  the  Constitution  applies,  its 
controlling  infiuence  cannot  be  frustrated  by  the  action  of  any 
or  all  of  the  departments  of  the  government ;  that  the  Constitu- 
tion has  conferred  on  Congress  the  right  to  create  such  munici- 
pal organizations  as  it  may  deem  best  for  all  the  territories  of 
the  United  States,  but  every  applicable  express  limitation  of 
the  Constitution  is  in  force,  and  even  where  there  is  no  express 
command  which  applies,  there  may  nevertheless  be  restrictions 
of  so  fundamental  a  nature  that  they  cannot  be  transgressed 
though  not  expressed  in  so  many  words ;  that  every  provision 
of  the  Constitution  which  is  applicable  to  the  territories  is  con- 
trolling therein,  and  all  the  limitations  of  the  Constitution  ap- 
plicable to  Congress  in  governing  the  territories  necessarily  limit 
its  power ;  that  in  the  case  of  the  territories,  when  a  provision 
of  the  Constitution  is  invoked,  the  question  is  whether  the  pro- 
vision relied  on  is  applicable ;  and  that  the  power  to  lay  and 
collect  taxes,  duties,  imposts  and  excises,  as  well  as  the  quaJifica- 
tion  of  uniformity,  restrains  Congress  from  imposing  an  impost 
duty  on  goods  coming  into  the  United  States  from  a  territory 
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which  has  been  in  oorporated  into  and  forms  a  part  of  the 
United  States. 

And  it  is  said  that  the  determination  of  whether  a  particular 
provision  is  applicable  involves  an  inqairy  into  the  situation  of 
the  territory  and  its  relations  to  the  United  States,  although  it 
does  not  follow,  when  the  Constitution  has  withheld  all  power 
over  a  given  subject,  that  such  an  inquiry  is  necessary. 

The  inquiry  is  stated  to  be :  ^^  Had  Porto  Rico,  at  the  time 
of  the  passage  of  the  act  in  question,  been  incorporated  into 
and  become  an  integral  part  of  the  United  States  ? "  And  the 
answer  being  given  that  it  had  not,  it  is  held  that  the  rule  of 
uniformity  was  not  applicable. 

I  submit  that  that  is  not  the  question  in  this  case.  The  ques- 
tion is  whether,  when  Congress  has  created  a  civil  government 
for  Porto  Rico,  has  constituted  its  inhabitants  a  body  politic, 
has  given  it  a  governor  and  other  officers,  a  legislative  assembly, 
and  courts,  with  the  right  of  appeal  to  this  court^  Congress  can 
in  the  same  act  and  in  the  exercise  of  the  power  conferred  by 
the  first  clause  of  section  eight,  impose  duties  on  the  commerce 
between  Porto  Rico  and  the  States  and  other  territories  in  con- 
travention of  the  rule  of  uniformily  qualifying  the  power.  If 
this  can  be  done,  it  ii^  because  the  power  of  Congress  over  com- 
merce between  the  States  and  any  of  the  territories  is  iiot  re- 
stricted by  the  Constitution.  This  was  the  position  taken  by 
the  Attorney  General,  with  a  candor  and  ability  that  did  him 
great  cr^it. 

But  that  position  is  rejected,  and  the  contention  seems  to  be 
that  if  an  organized  and  settled  province  of  another  sovereignty 
is  acquired  by  the  United  States,  Congress  has  the  power  to  keep 
it,  like  a  disembodied  phade,  in  an  intermediate  state  of  ambigi^ 
ous  existence  for  an  indefinite  period ;  and,  more  than  that,  that 
after  it  has  been  called  from  that  limbo,  commerce  with  it  is  ab- 
solutely subject  to  the  will  of  Congress,  irrespective  of  consti- 
tutional provisions. 

The  accuracy  of  this  view  is  supposed  to  be  sustained  by  the 
act  of  1856  in  relation  to  the  protection  of  citizens  of  the  United 
States  removing  guano  from  unoccupied  islands ;  but  I  am  un- 
able to  see  why  the  discharge  by  the  United  States  of  its  un- 
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doubted  daty  to  proicct  its  citizens  on  terra  nuUh^s,  whether 
temporarily  engaged  in  catching  and  curing  fish,  or  working 
mines,  or  takiig  away  manure,  furnishes  support  to  the  propo- 
sition that  the  power  of  Congress  over  the  territories  of  the 
United  States  is  unrestricted. 

Gkreat  stress  is  thrown  upon  the  word  "  incorporation,*'  as  if 
possessed  of  some  occult  meaning,  but  I  take  it  that  the  act 
under  consideration  made  Porto  Eico,  whatever  its  situation 
before,  an  organized  territory  of  the  TJnited  States.  Being 
such,  and  the  act  undertaking  to  impose  duties  by  virtue  of 
clause  one  of  section  8,  bow  is  it  that  the  rule  which  qualifies 
the  power  does  not  apply  to  its  exercise  in  respect  of  commerce 
with  that  territory  1  The  power  can  only  be  exercised  as  pre- 
scribed, and  even  if  the  rule  of  uniformity  could  be  treated  as 
a  mere  regulation  of  the  granted  power,  a  suggestion  to  which 
I  do  not  assent,  the  validity  of  these  duties  comes  up  directly 
and  it  is  idle  to  discuss  the  distinction  between  a  total  want  of 
power  and  a  defective  exercise  of  it. 

The  concurring  opinion  recognizes  the  fact  that  Congress,  in 
dealing  with  the  people  of  new  territories  or  possessions,  is  bound 
to  respect  the  fundamental  guarantees  of  life,  liberty,  and  prop- 
erty, but  assumes  that  Congress  is  not  bound,  in  those  territories 
or  possessions,  to  follow  the  rules  of  taxation  prescribed  by  the 
Constitution.  And  yet  the  power  to  tax  involves  the  power 
to  destroy,  and  the  levy  of  duties  touches  all  our  people  in  aU 
places  under  the  jurisdiction  of  the  government. 

The  logical  result  is  that  Congress  may  prohibit  commerce 
altogether  between  the  States  and  territories,  and  may  prescribe 
one  rule  of  taxation  in  one  territory,  and  a  different  rule  in 
another. 

That  theory  assumes  that  the  Constitution  created  a  govern- 
ment empowered  to  acquire  countries  throughout  the  world,  to 
be  governed  by  different  rules  than  those  obtaining  in  the  orig- 
inal States  and  territories,  and  substitutes  for  the  present  sys- 
tem of  republican  government,  a  system  of  domination  over 
distant  provinces  in  the  exercise  of  unrestricted  power. 

In  our  judgment,  so  much  of  the  Porto  Bican  act  as  author- 
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ized  the  impodtion  of  these  datieB  is  invalid,  and  plaintiffs  were 
entitled  to  recover. 

Some  argument  was  made  as  to  general  consequences  appre- 
hended to  flow  from  this  result,  but  the  language  of  the  Con- 
stitution is  too  plain  and  unambiguous  to  permit  its  meaning 
to  be  thus  influenced.  There  is  nothing  ^*  in  the  literal  con- 
struction so  obviously  absurd,  or  mischievous,  or  repugnant  to 
the  general  spirit  of  the  instrument,  as  to  justify  those  who 
expound  the  Constitution  "  in  giving  it  a  construction  not  war- 
ranted by  its  words. 

Briefs  have  been  presented  at  this  bar,  purporting  to  be  on 
behalf  of  certain  industries,  and  eloquently  setting  forth  the 
desirability  that  our  government  should  possess  the  power  to 
impose  a  tariff  on  the  products  of  newly  acquired  territories  so 
as  to  diminish  or  remove  competition.  That,  however,  fur- 
nisheci  no  basis  for  judicial  judgment,  and  if  the  producers  of 
staples,  in  the  existing  States  of  this  Union,  believe  the  Consti- 
tution should  be  amended  so  as  to  reach  that  result,  the  instru- 
ment itself  provides  how  such  amendment  can  be  accomplished. 
The  people  of  all  the  States  are  entitled  to  a  voice  in  the  settle- 
ment of  that  subject. 

Again,  it  is  objected  on  behalf  of  the  government  that  the 
possession  of  absolute  power  is  essential  to  the  acquisition  of 
vast  and  distant  territories,  and  that  we  should  regard  the  situ- 
ation as  it  is  to-day  rather  than  as  it  was  a  century  ago.  *'  We 
must  look  at  the  situation  as  comprehending  a  possibility — I  do 
not  say  a  probability,  but  a  possibility — that  the  question  might 
be  as  to  the  powers  of  this  government  in  the  acquisition  of  Egypt 
and  the  Soudan,  or  a  section  of  Central  Africa,  or  a  spot  in  the 
Antarctic  Circle,  or  a  section  of  the  Chinese  Empire." 

But  it  must  be  remembered  that,'as  Marshall  and  Story  de- 
cUired,  the  Constitution  was  framed  for  ages  to  come,  and  that 
the  sagacious  men  who  framed  it  were  well  aware  that  a  mighty 
future  waited  on  their  work.  The  rising  sun  to  which  Frank- 
lin referred  at  the  close  of  the  convention,  they  well  knew,  was 
that  star  of  empire,  whose  course  Berkeley  had  sung  sixty  years 

before. 
They  may  not  indeed  have  deliberately  considered  a  trium- 
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phal  progress  of  the  nation,  as  such,  around  the  earth,  bat,  as 
Marshall  wrote :  ^'  It  is  not  enough  to  say,  that  this  particular 
case  was  not  in  the  mind  of  the  convention,  when  the  article 
was  framed,  nor  of  the  American  peop^  when  it  was  adopted. 
It  is  necessary  to  go  farther,  and  to  say  that,  had  this  partic- 
ular, case  been  suggested,  the  language  would  have  been  so 
varied,  as  to  exclude  it,  or  it  would  have  been  made  a  special 
exception." 

This  cannot  be  said,  and,  on  the  contrary,  in  order  to  the 
successful  extension  of  our  institutions,  the  reasonable  presump- 
tion is  that  the  limitations  on  the  exertion  of  arbitrary  power 
would  have  been  made  more  rigorous. 

After  all,  these  arguments  are  merely  political,  and  ^  political 
reasons  have  not  the  requisite  certainty  to  afford  rules  of  judi- 
cial interpretation." 

Congress  has  power  to  make  all  laws  which  shall  be  nec- 
essary and  proper  for  carrying  into  execution  all  the  powers 
vested  by  the  Constitution  in  the  government  of  the  United 
States,  or  in  any  department  or  officer  thereof.  If  the  end  be 
legitimate  and  within  the  scope  of  the  Constitution,  then,  to 
accomplish  it.  Congress  may  use  ^  all  means  which  are  appro- 
priate,, which  are  plainly  adapted  to  that  end,  which  are  not 
prohibited,  but  consistent  with  the  letter  and  spirit  of  the  Con- 
stitution." 

The  grave  duty  of  determining  whether  an  act  of  Congress 
does  or  does  not  comply  with  these  requirements  is  only  to  be 
discharged  by  applying  the  well  settled  rules  which  govern  the 
interpretation  of  fundamental  law,  unaffected  by  the  theoreti- 
cal opinions  of  individuals. 

Tested  by  those  rules  our  conviction  is  that  the  imposition  of 
these  duties  cannot  be  sustained. 

Ms.  JusncB  Hablan,  dissenting. 

I  concur  in  the  dissenting  opinion  of  the  Chief  Justice.  The 
grounds  upon  which  he  and  Mr.  Justice  Brewer  and  Mr.  Jus- 
tice Peckham  regard  the  Foraker  act  as  unconstitutional  in  the 
particulars  involved  in  this  action  meet  my  entire  approval. 
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Those  groonds  need  not  be  restated,  nor  is  it  necessary  to  re- 
examine the  authorities  cited  by  the  Chief  Justice.  I  agree  in 
holding  that  Porto  Bico — at  least  after  the  ratification  of  the 
treaty  with  Spain — became  a  part  of  the  United  States  within 
the  meaning  of  the  section  of  the  Constitution  enumerating  the 
powers  of  Congress  and  providing  that  "  aU  duties,  imposts  and 
excises  shall  be  uniform  thrcmghoiU  the  United  States.^^ 

In  view,  however,  of  the  importance  of  the  questions  in  this 
case,  and  of  the  consequences  that  will  follow  any  conclusion 
reached  by  the  court,  I  deem  it  appropriate — without  redis- 
cussing  the  principal  questions  presented — to  add  some  observa- 
tions suggested  by  certain  passages  in  opinions  just  delivered  in 
support  of  the  judgment. 

In  one  of  those  opinions  it  is  said  that  "  the  Constitution  was 
created  by  the  people  of  the  United  States,  as  a  union  of  States, 
to  be  governed  solely  by  i*epresentatives  of  the  States  ;^^  also, 
that  ^'  we  find  the  Constitution  speaking  only  to  States,  except 
in  the  territorial  clause,  which  is  absolute  in  its  terms,  and  sug- 
gestive of  no  limitations  upon  the  power  of  Congress  in  dealing 
with  them."  I  am  not  sure  that  I  -  correctly  interpret  these 
words.  But  if  it  is  meant,  as  I  assume  it  is  mesmt,  that,  with 
the  exception  named,  'the  Constitution  was  ordained  by  the 
States,  and  is  addressed  to  and  operates  only  on  the  States,  I 
cannot  accept  that  view. 

In  Martin  v.  Sunier,  1  Wheat.  304,  324, 326, 331,  this  court, 
speaking  by  Mr.  Justice  Story,  said  that  "  the  Constitution  of 
the  United  States  was  ordained  and  established,  not  by  the 
States  in  their  sovereign  capacities,  but  emphatically,  as  the 
preamble  of  the  Constitution  declares,  by  the  People  of  the 
United  States." 

In  MoCuUoch  v.  Maryland,  4  Wheat.  316,  403-406,  Chief 
Justice  Marshall,  speaking  for  this  court,  said :  '^  The  Govern- 
ment proceeds  directly  from  the  people ;  is  ^  ordained  and  es: 
tabfished'  in  the  name  of  the  people;  and  is  declared  to  be 
wdained,  ^  in  order  to.  form  a  more  perfect  union,  establish  jus- 
tice, ensure  domestic .  tranquillity,  and  secure  the  blessings  of 
liberty  to  themselves  and  their  posterity.'  The  assent  of  the 
States,  in  their  sovereign  capacity,  is  implied  in  calling  a  Con- 
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ventjon,  and  thus  sabmitting  that  instrument  to  the  people. 
But  the  people  were  at  perfect  liberty  to  accept  or  reject  i^ ; 
and  their  act  was  final.  It  required  not  the  afl&rmanoe,  aftd 
conld  not  be  negatived,  by  the  state  governments.  The  Con- 
stitution, when  thus  adopted,  was  of  complete  obligation, 
and  boand  the  state  sovereignties.  .  .  .  The  Government 
of  the  Union,  then,  (whatever  may  be  the  influence  of  this  fiict 
on  the  case,)  is,  emphatically,  and  truly,  a  government  of  the 
people.  In  form  and  substance  it  emanates  from  them.  Its 
powers  are  granted  by  them,  and  are  to  be  exercised  directly 
on  them  and  for  their  benefit  This  Gk>vernment  is  acknowl- 
edged by  all  to  be  one  of  enumerated  powers.  ...  It  is 
the  Government  of  all;  its  powers  are  delegated  by  all;  it 
represents  all,  and  acts  for  all." 

Although  the  States  are  constituent  parts  of  the  United  States, 
the  Government  rests  upon  the  authority  of  the  people  of  the 
United  States,  and  not  on  that  of  the  States.  Chief  Justice 
Marshall,  delivering  the  unanimous  judgment  of  this  court  in 
Cohens  v.  Virginia,  6  Wheat.  264, 418,  said :  ''  That  the  United 
States  form  for  many,  and  for  most  important  purposes,  a  sin- 
gle nation,  has  not  yet  been  denied.  In  war^  we  are  one  peo- 
ple. In  making  peace,  we  are  one  people.  In  all  commercial 
regulations,  we  are  one  and  the  same  people.  In  many  other 
respects,  the  American  people  are  one;  and  the  government 
which  is  alone  capable  of  controlling  and  managing  their  inter- 
ests in  all  these  respects  is  the  Government  of  the  Union.  It 
is  their  Gk>vemment,  and  in  that  character  they  have  no  other. 
America  has  chosen  to  be,  in  many  respects  and  to  many  pur- 
poses, a  nation ;  and  for  all  these  purposes  her  Gk>vemment  is 
complete;  to  all  these  objects  it  is  competent.  The  people 
have  declared  that  in  the  exercise  of  all  powers  given  for  those 
objects,  it  is  supreme. ,  It  can,  then,  in  effecting  these  objects, 
legitimately  control  all  individuals  or  governments  within  die 
American  territory." 

In  reference  to  the  doctrine  that  the  Constitution  was  estab- 
lished by  and  for  the  States  as  distinct  political  organizations, 
Mr.  Webster  said :  ^^  The  Constitution  itself  in  its  very  front 
refutes  that    It  declares  that  it  is  ordained  and  established  by 
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the  People  of  the  United  States.  So  far  from  saying  that  it  is 
established  by  the  governments  of  the  several  States,  it  does 
not  even  say  that  it  is  established  by  the  people  of  the  several 
States.  But  it  pronounces  that  it  was  established  by  the  peo- 
ple of  the  United  States  in  the  aggregate.  Doubtless,  the  peo- 
ple of  the  several  States,  taken  oollectively,  constitute  the  people 
of  the  United  States.  But  it  is  in  this  their  collective  capacity, 
it  is  as  all  the  people  of  the  United  States,  that  they  established 
the  Constitution." 

In  view  of  the  adjudications  of  this  court,  I  cannot  assent  to 
the  proposition,  whether  it  be  announced  in  express  words  or  by 
implication,  that  the  National  Gk>vemment  is  a  government  of  or 
by  the  States  in  union,  and  that  the  prohibitions  and  limitations 
of  the  Constitution  are  addressed  only  to  the  States.  That  is 
but  another  form  of  saying  that  like  the  government  created 
by  the  Articles  of  Confederation,  the  present  government  is  a 
mere  league  of  States,  held  together  by  compact  between  them- 
selves ;  whereas,  as  this  court  has  often  declared,  it  is  a  govern- 
ment created  by  the  People  of  the  United  States,  with  enumer> 
ated  powers,  and  supreme  over  States  and  individuals,  with 
respect  to  certain  objects,  throughout  the  entire  territory  over 
which  its  juiisdiction  extends.  If  the  National  Gk>vernment  is, 
in  any  sense,  a  compact,  it  is  a  compact  between  the  People  of 
the  United  States  among  themselves  as  constituting  in  the  aggre- 
gate the  political  community  by  whom  the  National  Govern- 
ment was  established.  The  Constitution  speaks  not  simply  to 
the  States  in  their  organized  capacities,  but  to  all  peoples,  whether 
of  States  or  territories,  who  are  subject  to  the  authority  of  the 
United  States.    MarUn  v.  Hunter,  1  Wheat.  304,  327. 

In  the  opinion  to  which  I  am  referring  it  is  also  said  that  the 
^^  practical  interpretation  put  by  Congress  upon  the  Constitution 
has  been  long  continued  and  uniform  to  the  effect  that  the  Con- 
stitution is  applicable  to  territories  acquired  by  purchase  or  con- 
quest only  when  and  so  far  as  Congress  shall  so  direct ;"  that 
while  all  power  of  govemment  may  be  abused,  the  same  may  be 
said  of  the  power  of  the  Gk>vernment  ^^  under  the  Constitution  as 
well  as  outside  of  it ; "  that  ^  if  it  once  be  conceded  that  we  are 
at  liberty  to  acquire  foreign  territory,  a  p?d«imnption  arises  that 
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oar  power  with  respect  to  such  territoriee  is  the  same  power  which 
other  nations  have  been  accustomed  to  exercise  with  respect  to 
territories  acquired  by  them ; "  that  ^^  the  liberality  of  Congress 
in  legislating  the  Constitution  into  all  our  contiguous  territories 
has  undoubtedly  fostered  the  impression  that  it  went  there  by 
its  own  force,  but  there  is  nothing  in  the  Constitution  itself,  and 
little  in  the  interpretation  put  upon  it,  to  confirm  that  impres- 
sion ; "  that  as  the  States  could  only  delegate  to  Congress  such 
powers  as  they  themselves  possessed,  and  as  they  had  no  power 
to  acquire  new  territory,  and  therefore  none  to  delegaite  in  that 
connection,  the  logical  inference  is  that "  if  Congress  had  power 
to  acquire  new  territory,  which  is  conceded,  that  power  was  not 
hampered  by  the  constitutional  provisions ; "  that  if  ^^  we  assume 
that  the  territorial  clause  of  the  Constitution  was  not  intended 
to  be  restricted  to  such  territory  as  the  United  States  then'  pos- 
sessed, there  is  nothing  in  the  Constitution  to  indicate  that  the 
power  of  Congress  in  dealing  with  them  was  intended  to  be  re* 
stricted  by  any  of  the  other  provisions ; ''  and  that  ^^  the-  exec- 
utive and  legislative  departments  of  the  Government  have  for 
more  than  a  century  interpreted  this  silence  as  precluding  the 
idea  that  the  Constitution  attached  to  these  territories  as  soon 
as  acquired.*' 

These  are  words  of  weighty  import.  They  involve  conse- 
quences of  the  most  momentous  character.  I  take  leave  to  say 
that  if  the  principles  thus  announced  should  ever  receive  the 
sanction  of  a  majority  of  this  court,  a  radical  and  mischievous 
change  in  our  system  of  government  will  be  the  result.  We 
will,  in  that  event,  pass  from  the  era  of  constitutional  liberty 
guarded  and  protected  by  a  written  constitution  into  an  era  of 
legislative  absolutism. 

Although  from  the  foundation  of  the  Government  this  court 
has  held  steadily  to  the  view  that  the  Government  of  the  United 
States  was  one  of  enumerated  powers,  and  that  no  one  of  its 
branches,  nor  all  of  its  branches  combined,  could  constitutionally 
exercise  powers  not  granted,  or  which  were  not  necessarily  im- 
plied from  those  expressly  granted,  Martin  v.  HufUer^  1  Wheat. 
804,  326,  331,  we  are  now  informed  that  Congress  possesses 
powers  outdde  of  the  Constitution,  and  may  deal  with  new  ter- 
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ritory,  aoqnired  by  treaty  or  conqaest^  in  the  same  manner  as 
oiker  nations  have  been  acoustamed  to  act  toith  respect  to  ierrir 
tories  acquired  hy  ih&m.  In  my  opinion,  Congress  has  no  exis- 
tence and  can  exercise  no  authority  outside  of  the  ConstitutiiML 
Still  less  is  it  true  that  Congress  can  deal  with  new  territories 
just  as  other  nations  have  done  or  may  do  with  their  new  terri- 
tories. This  nation  is  under  the  oontrol  of  a  written  constitu- 
tion, the  supreme  law  of  the  land  and  the  only  source  of  the 
powers  which  our  Government,  or  any  branch  or  officer  of  it,  may 
exert  at  any  time  or  at  any  place.  Monarchical  and  despotic 
governments,  unrestrained  by  written  constitutions,  may  do 
with  newly  acquired  territories  what  this  Government  may  not 
do  consistently  with  our  fundamental  law.  To  say  otherwise 
is  to  concede  that  Congress  may,  by  action  taken  outside  of  the 
Constitution,  engraft  upon  our  republican  institutions  a  colonial 
system  such  as  exists  under  monarchical  governments.  Surely 
such  a  result  was  never  contemplated  by  the  fathers  of  the  Con- 
stitution. If  that  instrument  had  contained  a  word  suggesting 
the  possibility  of  a  result  of  that  character  it  would  never  have 
been  adopted  by  the  People  of  the  United  States.  The  idea 
that  this  country  may  acquire  territories  anywhere  upon  the 
earth,  by  conquest  or  treaty,  and  hold  them  as  mere  colonies  or 
provinces — the  people  inhabiting  them  to  enjoy  only  such  rights 
as  Congress  chooses  to  accord  to  them — is  wholly  inconsistent 
with  the  spirit  and  genius  as  well  as  with  the  words  of  the  Con- 
stitution. 

The  idea  preyails  with  some — indeed,  it  found  expression  in 
arguments  at  the  bar — that  we  have  in  this  country  substantially 
or  practically  two  national  governments ;  one,  to  be  maintained 
under  the  Constitution,  with  all  its  restrictions  ^  the  other  to  be 
maintained  by  Congress  outside  and  independently  of  that  in- 
strument^ by  exercising  such  powers  as  other  nations  of  the 
earth  are  accustomed  to  exercise.  It  is  one  thing  to  give  such 
a  latitudinarian  construction  to  the  Constitution  as  will  bring 
the  exercise  of  power  by  Congress,  upon  a  particular  occasion 
or  upon  a  particular  subject,  within  its  provisions.  It  is  quite  a 
different  thing  to  say  that  Congress  may,  if  it  so  elei^ts,  proceed 
outside  of  the  Constitution.    The  glory  of  our  American  system 
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of  government  is  that  it  was  created  by  a  written  oonstitation 
which  protects  the  people  against  the  exercise  of  arbitrary,  nn- 
limited  power,  and  the  limits  of  which  instrument  may  not  be 
passed  by  the  government  it  created,  or  by  any  branch  of  it,  or 
even  by  the  people  who  ordained  it,  except  by  amendment  or 
change  of  its  provisions.  "  To  what  purpose,"  Chief  Justice 
Marshall  said  in  Marhwy  v.  MadUon,  1  Oranch,  1S7»  176,  "are 
powers  limited,  and  to  what  purpose  is  that  limitation  com- 
mitted to  writing,  if  these  limits  may,  at  any  time,  be  passed 
by  those  intended  to  be  restrained  ?  The  distinction  between  a 
government  with  limited  and  unlimited  powers  is  abolished  if 
those  limits  do  not  confine  the  persons  on  whom  they  are  im- 
posed, and  if  acts  prohibited  and  acts  allowed  are  of  equal  obli- 
gation." 

The  wise  men  who  framed  the  Constitution,  and  the  patriotic 
people  who  adopted  it,  were  unwilling  to  depend  for  their  safety 
upon  what,  in  the  opinion  referred  to,  is  described  as  "  certain 
principles  of  natural  justice  inherent  in  Anglo-Saxon  character 
which  need  no  expression  in  constitutions  or  statutes  to  give 
them  effect  or  to  secure  dependencies  against  legislation  mani- 
festly hostile  to  their  real  interests."  They  proceeded  upon  the 
theory — ^the  wisdom  of  which  experience  has  vindicated — that 
the  only  safe  guaranty  against  governmental  oppression  was  to 
withhold  or  restrict  the  power  to  oppress.  They  weU  remem- 
bered that  Anglo-Saxons  across  the  ocean  had  attempted,  in  de- 
fiance of  law  and  justice,  to  trample  upon  the  rights  of  Anglo* 
Saxons  on  this  continent  and  had  sought,  by  military  force,  to 
establish  a  government  that  could  at  will  destroy  the  privileges 
that  inhere  in  liberty.  They  believed  that  the  establishment 
here  of  a  government  that  could  administer  public  affairs  ac- 
cording to  its  will  unrestrained  by  any  fundamental  law  and 
without  regard  to  the  inherent  rights  of  freemen,  would  be  ruin- 
ous to  the  liberties  of  the  people  by  exposing  them  to  the  op- 
pressions of  arbitrary  power.  Hence,  the  Constitution  enumer- 
ates the  powers  which  Congress  and  the  other  Departments 
may  exercise — ^leaving  unimpaired,  to  the  States  or  the  People, 
the  powers  not  delegated  to  the  National  Government  nor  pro- 
hibited to  the  States.    That  instrument  so  expressly  declares  in 
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the  Tenth  Article  of  Amendment.  It  will  be  an  evil  daj  for 
American  liberty  if  the  theory  of  a  government  outside  of  the 
supreme  law  of  the  land  finds  lodgment  in  our  constitutional 
jurisprudence.  No  higher  duty  rests  upon  this  court  than  to 
exert  its  full  authority  to  prevent  all  violation  of  the  principles 
of  the  Constitution. 

Again,  it  is  said  that  Congress  has  assumed,  in  its  past  his- 
tory, that  the  Constitution  goes  into  territories  acquired  by  pur- 
chase or  conquest  only  when  and  as  it  shall  so  direct^  and  we 
are  informed  of  the  liberality  of  Congress  in  Ugislatmg  the 
Constitution  into  all  our  contiguous  territories.  This  is  a  view 
of  the  Constitution  that  may  well  cause  surprise,  if  not  alarm. 
Congress,  as  I  have  observed,  has  no  existence  except  by  virtue 
of  the  Constitution.  It  is  the  creature  of  the  Constitution.  It 
has  no  powers  which  that  instrument  has  not  granted,  expressly 
or  by  necessary  implication.  I  confess  that  I  cannot  grasp  the 
thought  that  Congress  which  lives  and  moves  and  has  its  being 
in  the  Constitution  and  is  consequently  the  mere  creature  of 
that  instrument,  can,  at  its  pleasure,  legislate  or  exclude  its 
creator  from  territories  which  were  acquired  only  by  authority 
of  the  Constitution. 

By  the  express  words  of  the  Constitution,  every  Senator  and 
Bepresentative  is  bound,  by  oath  or  affirmation,  to  regard  it  as 
the  supreme  law  of  the  land.  When  the  Constitutional  Con- 
vention was  in  session  there  was  much  discussion  as  to  the  phra- 
seology of  the  clause  defining  the  supremacy  of  the  Constitution, 
laws  and  treaties  of  the  United  States.  At  one  stage  of  the  pro- 
ceedings the  Convention  adopted  the  following  clause :  ^^  This 
Constitution,  and  the  laws  of  the  United  States  made  in  pursu- 
ance thereof,  and  all  the  treaties  made  under  the  authority  of 
the  United  States,  shall  be  the  supreme  law  of  the  several  States 
and  of  their  citizens  and  inhabitants,  and  the  judges  of  the  sev- 
eral States  shall  be  bound  thereby  in  their  decisions,  anything 
in  the  constitutions  or  laws  of  the  several  States  to  the  contrary 
notwithstanding."  This  clause  was  amended,  on  motion  of 
Mr.  Madison,  by  inserting  after  the  words  ^^all  treaties  made" 
the  words  '^  or  which  shall  be  made."  If  the  clause,  so  amended, 
had  been  inserted  in  the  Constitution  as  finally  adopted,  per- 
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haps  there  would  have  been  some  justification  for  saying  that 
the  Constitution,  laws  and  treaties  of  the  United  States  consti- 
tuted the  supreme  law  only  in  the  States,  and  that  outside  of 
the  States  the  will  of  Congress  was  supreme.  But  the  framers 
of  the  Constitution  saw  the  danger  of  such  a  provision,  and  put 
into  that  instrument  in  place  of  the  above  clause  the  following : 
'^  This  Constitution,  and  the  laws  of  the  United  States  which 
shall  be  made  in  pursuance  thereof,  and  all  treaties  made,  or 
which  shall  be  made,  under  the  authority  of  the  United  States, 
shall  be  the  supreme  law  of  the  land;  and  the  judged  in  every 
State  shall  be  bound  thereby,  anything  in  the  constitution  or 
laws  of  any  State  to  the  contrary  notwithstanding."  Meigs's 
Growth  of  the  Constitution,  284,  287.  That  the  Convention 
struck  out  the  words  ^^  the  supreme  law  of  the  several  States  '* 
and  inserted  ^  the  supreme  law  of  the  land,"  is  a  fact  of  no  little 
significance.  The  ^'  land  "  referred  to  manifestly  embraced  all 
the  peoples  and  all  the  territory,  whether  within  or  without  the 
States,  over  which  the  United  States  could  exercise  jurisdiction 
or  authority. 

Further,  it  is  admitted  that  some  of  the  provisions  of  the  Con- 
stitution do  apply  to  Porto  Rico  and  may  be  invoked  as  limit- 
ing or  restricting  the  authority  of  Congress,  or  for  the  protection 
of  the  people  of  that  island.  Atid  it  is  said  that  there  is  a  clear 
distinction  between  such  prohibitions  ^^  as  go  to  the  very  root 
of  the  power  of  Congress  to  act  at  all,  irrespective  of  time  or 
place,  and  such  as  are  operative  only  ^  throughout  the  United 
States  *  or  among  the  several  States."  In  the  enforcement  of 
this  suggestion  it  is  said  in  one  of  the  opinions  just  delivered : 
"  Thus,  when  the  Constitution  declares  that  *  no  bill  of  attainder 
or  ex  post  facto  law  shall  be  passed,'  and  that '  no  title  of  no- 
bility shall  be  granted  by  the  United  States,'  it  goes  to  the  com- 
petency of  Congress  to  pass  a  bill  of  that  description.^^  I  can- 
not accept  this  reasoning  as  consistent  with  the  Constitution  or 
with  sound  rules  of  interpretation.  The  express  prohibition 
upon  the  passage  by  Congress  of  bills  of  attainder,  or  of  ex  post 
facto  laws,  or  the  granting  of  titles  of  nobility,  goes  no  more 
directly  to  the  root  of  the  power  of  Congress  than  does  the  ex- 
press prohibition  against  the  imposition  by  Congress  of  any 
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duty,  impost  or  excise  that  is  not  uniform  thronghont  the 
United.  States.  The  opposite  theory,  I  take  leave  to  say,  is 
quite  as  extraordinary  as  that  which  assumes  that  Congress 
may  exercise  powers  outside  of  the  Constitution,  and  may,  in 
its  discretion,  legislate  that  instrument  into  or  out  of  a  domesk 
tic  territory  of  the  United  States. 

In  the  opinion  to  which  I  have  referred  it  is  suggested  that 
conditions  may  arise  when  the  annexation  of  distant  possessions 
may  be  desirable.  ^  If,"  says  that  opinion, "  those  possessions 
are  inhabited  by  alien  races,  differing  from  us  in  religion,  cus- 
toms, laws,  methods  of  taxation  and  modes  of  thought,  the  ad- 
ministration of  government  and  justice,  according  to  Anglo- 
Saxon  principles,  may  for  a  time  be  impossible ;  and  the  ques- 
tion at  once  arises  whether  large  concessions  ought  not  to  be 
made  for  a  time,  that  ultimately  our  own  theories  may  be  car- 
ried out^  and  the  blessings  of  a  free  government  under  the  Con- 
stitution extended  to  them.  We  decline  to  hold  that  there  is 
anything  in  the  Constitution  to  forbid  such  action."  In  my 
judgment,  the  Constitution  does  not  sustain  any  such  theory  of 
our  governmental  system.  Whether  a  particular  race  will  or 
will  not  assimilate  with  our  people,  and  whether  they  can  or 
cannot  with  safety  to  our  institutions  be  hirought  within  the 
operation  of  the  Constitution,  is  a  matter  to  be  thought  of  when 
it  is  proposed  to  acquire  their  territory  by  treaty.  A  mistake 
in  the  acquistion  of  territory,  although  such  acquisition  seemed 
at  the  time  to  be  necessary,  cannot  be  made  the  ground  for 
violating  the  Constitution  or  refusing  to  give  full  effect  to  its 
provisions.  The  Constitution  is  not  to  be  obeyed  or  disobeyed 
as  the  circumstances  of  a  particular  crisis  in  our  history  may 
suggest  the  one  or  the  other  course  to  be  pursued.  The  Peo- 
ple have  decreed  that  it  shall  be  the  suprem^  law  of  the  land  at 
all  times.  When  the  acquisition  of  territory  becomes  complete, 
by  cession,  the  Constitution  necessarily  becomes  the  supreme 
law  of  such  new  territory,  and  no  power  exists  in  any  Depart- 
ment of  the  Grovemment  to  make  '^  concessions  "  that  are  in- 
consistent with  its  provisions.  The  authority  to  make  such  con- 
cessions implies  the  existence  in  Congress  of  power  to  declare 
that  constitutional  provisions  may  be  ignored  under  special  or 
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embarrassing  circumstances.  No  such  dispensing  power  exists 
in  any  branch  of  our  Gk>vernment.  The  Constitution  is  su- 
preme over  every  foot  of  territory,  wherever  situated,  under  the 
jurisdiction  of  the  United  States,  and  its  full  operation  cannot 
be  stayed  by  any  branch  of  the  Government  in  order  to  meet 
what  some  may  suppose  to  be  extraordinary  emergencies.  If 
the  Constitution  is  in  force  in  any  territory,  it  is  in  force  there 
for  every  purpose  embraced  by  the  objects  for  which  the  Gov- 
ernment was  ordained.  Its  authority  cannot  be  displaced  by 
concessions,  even  if  it  be  true,  as  asserted  in  argument  in  some  of 
these  cases,  that  if  the  tariff  act  took  effect  in  the  Philippines  of 
its  own  force,  the  inhabitants  of  Mandanao,  who  live  on  imported 
rice,  would  starve,  because  the  import  duty  is  many  fold  more 
than  the  ordinary  cost  of  the  grain  to  them.  The  meaning  of 
the  Constitution  cannot  depend  upon  accidental  circumstances 
arising  out  of  the  products  of  other  countries  or  of  this  country. 
We  cannot  violate  the  Constitution  in  order  to  serve  particular 
interests  in  our  own  or  in  foreign  lands.  Even  this  court,  with 
its  tremendous  power,  must  heed  the  mandate  of  the  Constitu- 
tion. No  one  in  oflScial  station,  to  whatever  department  of  the 
Government  he  belongs,  can  disobey  its  commands  without  vio- 
lating the  obligation  of  the  oath  be  has  taken.  By  whomsoever 
and  wherever  power  is  exercised  in  the  name  and  under  the 
authority  of  the  United  States,  or  of  any  branch  of  its  Govern- 
ment, the  validity  or  invalidity  of  that  which  is  done  must  be 
determined  by  the  Constitution. 

In  DeLima  v.  Bidwelly  just  decided,  we  have  held  that  upon 
the  ratification  of  the  treaty  with  Spain,  Porto  Eico  ceased  to 
be  a  foreign  country  and  became  a  domestic  territory  of  the 
United  States.  We  have  said  in  that  case  that  from  1803  to 
the  present  time  there  was  not  a  shred  of  authority,  except  a 
dictum  in  one  case,  '^  for  holding  that  a  district  ceded  to  and  in 
possession  of  the  United  States  remains  for  any  purpose  a  for- 
eign territory ; "  that  territory  so  acquired  cannot  be  "  domestic 
for  one  purpose  and  foreign  for  another ; "  and  that  any  judg- 
ment to  the  contrary  would  be  "  pure  judicial  legislation,"  for 
which  there  was  no  warrant  in  the  Constitution  or  in  the  powers 
conferred  upon  this  court.     Although,  as  we  have  just  decided, 

VOL.  OLXXXII — 26 


S86  OCTOBER  TERM,  1900. 

Mb.  Justiok  Hablak,  disientiiigi 

Porto  Rico  ceased,  after  the  ratification  of  the  treaty  with  Spain, 
to  be  a  foreign  country  within  the  meaning  of  the  tariff  act, 
and  became  a  domestic  country — "  a  territory  of  the  United 
States  " — it  is  said  that  if  Congress  so  wills  it  may  be  controlled 
and  governed  outside  of  the  Constitution  and  by  the  exertion 
of  the  powers  which  other  nations  have  been  accustomed  to 
exercise  with  respect  to  territories  acquired  by  them ;  in  other 
words,  we  may  solve  the  question  of  the  power  of  Congress 
under  the  Constitution,  by  referring  to  the  powers  that  may  be 
exercised  by  other  nations.  I  cannot  assent  to  this  view.  I 
reject  altogether  the  theory  that  Congress,  in  its  discretion,  can 
exclude  the  Constitution  from  a  domestic  territory  of  the  United 
States,  acquired,  and  which  could  only  have  been  acquired,  in 
virtue  of  the  Constitution.  I  cannot  agree  that  it  is  a  domestic 
territory  of  the  United  States  for  the  purpose  of  preventing  the 
application  of  the  tariff  act  imposing  duties  upon  imports  from 
foreign  countries,  but  not  a  part  of  the  United  States  for  the 
purpose  of  enforcing  the  cqnstitutional  requirement  that  all 
duties,  imposts  and  excises  imposed  by  Congress  ^^  shall  be  uni- 
form throughout  the  United  States."  How  Porto  Rico  can  be 
a  domestic  territory  of  the  United  States,  as  distinctly  held  in 
DeLirna  v.  Btdwdl,  and  yet,  as  is  now  held,  not  embraced  by 
the  words  "  throughout  the  United  States,"  is  more  than  I  can 
understand. 

We  heard  much  in  argument  about  the  "expanding  future  of 
our  country."  It  w^as  said  that  the  United  States  is  to  become 
what  is  called  a  "  world  power ; "  and  that  if  this  Government 
intends  to  keep  abreast  of  the  times  and  be  equal  to  the  great 
destiny  that  awaits  the  American  people,  it  must  be  allowed  to 
exert  all  the  power  that  other  nations  are  accustomed  to  exer- 
cise. My  answer  is,  that  the  fathers  never  intended  that  the 
authority  and  influence  of  this  nation  should  be  exerted  other- 
wise than  in  accordance  with  the  Constitution.  If  our  Govern- 
ment needs  more  power  than  is  conferred  upon  it  by  the  Con- 
stitution, that  instrument  provides  the  mode  in  which  it  may 
be  amended  and  additional  power  thereby  obtained.  The  Peo- 
ple of  the  United  States  who  ordained  the  Constitution  never 
supposed  that  a  change  could  be  made  in  our  system  of  govern- 
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ment  by  mere  judicial  interpretatioa.  They  neter  contemplated 
any  sach  joggling  with  the  words  of  the  Constitution  as 'would 
authorize  the  courts  to  hold  that  the  words  ^  throughout  the 
United  States,"  in  the  taxing  clause  of  the  Constitution,  do  not 
embrace  a  domestic  "  territory  of  the  United  States  "  having  a 
civil  government  established  by  the  authority  of  the  United 
States.  This  is  a  distinction  which  I  am  unable  to  make,  and 
which  I  do  not  think  ought  to  be  made  when  we  are  endeavor- 
ing to  ascertain  the  meaning  of  a  great  instrument  of  govern- 
ment. 

There  are  other  matters  to  which  I  desire  to  refer.  In  cme 
of  the  opinions  just  delivered  the  case  of  JVedy  v.  Senkd^  180 
U.  S.  119,  is  cited  in  support  of  the  proposition  that  the  provi- 
sion of  the  Foraker  act  here  involved  was  consistent  with  the 
Constitution.  If  the  contrary  had  not  been  asserted  I  should 
have  said  that  the  judgment  in  that  case  did  not  have  the  slight- 
est bearing  on  the  question  before  us.  The  only  inquiry  there 
was  whether  Cuba  was  a  foreign  country  or  territory  within 
the  meaning  not  of  the  tariff  act  but  of  the  act  of  June  6, 1900, 
31  Stat.  656,  c.  793.  We  held  that  it  was  a  foreign  country. 
We  could  not  have  held  otherwise,  because  the  United  States, 
when  recognizing  the  existence  of  war  between  this  country  and 
Spain,  disclaimed  ^^  any  disposition  or  intention  to  exercise  sov- 
ereignty, jurisdiction  or  control  over  said  island  except  for  the 
pacification  thereof,"  and  asserted  '4ts  determination,  when 
that  is  accomplished,  to  leave  the  government  and  control  of 
the  island  to  its  people."  We  said:  ^^ While  by  the  act  of 
April  2Sy  1898,  declaring  war  between  this  country  and  Spain, 
the  president  was  directed  and  empowered  to  use  our  entire  land 
and  naval  forces,  as  well  as  the  militia  of  the  several  States  to 
such  an  extent  as  was  necessary,  to  carry  such  act  into  effect, 
that  authorization  was  not  for  the  purpose  of  making  Cuba  an 
integral  part  of  the  United  States,  but  only  for  the  purpose  of 
compelling  the  relinquishment  by  Spain  of  its  authority  and 
government  in  that  island  and  the  withdrawal  of  its  forces  from 
Cuba  and  Cuban  waters.  The  legislative  and  executive  branches 
of  the  (Government,  by  the  joint  resolution  of  April  20, 1898, 
expresdy  disclaimed  any  purpose  to  exercise  sovereignty,  juris- 
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diction  or  control  over  Cuba  '  except  for  the  pacification  there- 
of,' and  asserted  the  determination  of  the  United  States,  that 
object  being  accomplished,  to  leave  the  government  and  control 
of  Cuba  to  its  own  people.  All  that  has  been  done  in  relation 
to  Cuba  has  had  that  end  in  view,  and,  so  far  as  this  court  is 
informed  by  the  public  history  of  the  relations  of  this  country 
with  that  island,  nothing  has  been  done  inconsistent  with  the 
declared  object  of  the  war  with  Spain.  Cuba  is  none  the  less 
foreign  territory,  within  the  meaning  of  the  act  of  Congress, 
because  it  is  under  a  Military  Governor  appointed  by  and  rep- 
resenting the  President  in  the  work  of  assisting  the  inhabitants 
of  that  island  to  establish  a  government  of  their  own,  under 
which,  as  a  free  and  independent  people,  they  may  control  their 
own  affairs  without  interference  by  other  nations.  The  occu- 
pancy of  the  island  by  troops  of  the  United  States  was  the 
necessary  result  of  the  war.  That  result  could  not  have  been 
avoided  by  the  United  States  consistently  with  the  principles 
of  international  law  or  with  its  obligations  to  the  people  of 
Cuba.  It  is  true  that  as  between  Spain  and  the  United  States 
— ^indeed,  as  between  the  United  States  and  all  foreign  nations 
— Cuba,  upon  the  cessation  of  hostilities  with  Spain  and  after 
the  Treaty  of  Paris  wa«  to  be  treated  as  if  it  were  conquered 
territory.  But  as  between  the  United  States  and  Cuba,  that 
island  is  territory  held  in  trust  for  the  inhabitants  of  Cuba  to 
whom  it  rightfully  belongs,  and  to  whose  exclusive  control  it 
will  be  surrendered  when  a  stable  government  shall  have  been 
established  by  their  voluntary  action."  In  answer  to  the  sug- 
gestion that,  under  the  modes  of  trial  there  adopted,  Neely,  if 
taken  to  Cuba,  would  be  denied  the  rights,  privileges  and  im- 
munities accorded  by  our  Constitution  to  persons  charged  with 
crime  against  the  United  States,  we  said  that  the  constitutional 
provisions  referred  to  "  have  no  relation  to  crimes  committed 
without  the  jurisdiction  of  the  United  States  against  the  laws  of 
a  foreign  country."  What  use  can  be  made  of  that  case  in  order 
to  prove  that  the  Constitution  is  not  in  force  in  a  territory  of 
the  United  States  acquired  by  treaty,  except  as  Congress  may 
provide,  is  more  than  I  can  perceive. 
There  is  still  another  view  taken  of  this  case.    Conceding 


DOWNE8  V.  BIDWKLL.  389 

Mb.  Jubticb  Habt»ah,  cUasentiiig. 

that  the  National  Goyemment  is  one  of  enumerated  powers  to 
be  exerted  only  for  the  limited  objects  detined  in  the  Constitu- 
tion,  and  that  Congress  has  no  power,  except  as  given  by  that 
instrnment  either  expressly  or  by  necessary  implication,  it  is 
yet  said  that  a  new  territory,  acquired  by  treaty  or  conquest, 
cannot  become  incorporated  into  the  United  States  without  the 
consent  of  Congress.  What  is  meant  by  such  incorporation 
we  are  not  fully  informed,  nor  are  we  instructed  as  to  the  pre- 
cise mode  in  which  it  is  to  be  accomplished.  Of  course,  no  ter- 
ritory can  become  a  State  in  virtue  of  a  treaty  or  without  the 
consent  of  the  legislative  branch  of  the  Government ;  for  only 
Congress  is  given  power  by  the  Constitution  to  admit  new 
States.  But  it  is  an  entirely  different  question  whether  a  do- 
mestic '^  territory  of  the  United  States,"  having  an  organized 
civil  government,  established  by  Congress,  is  not,  for  all  pur- 
poses of  government  by  the  Nation,  under  the  complete  juris- 
diction of  the  United  States  and  therefore  a  part  of,  and  incor- 
porated into,  the  United  States,  subject  to  all  the  authority 
which  the  National  Government  may  exert  over  any  territory 
or  people.  If  Porto  Kico,  although  a  territory  of  the  United 
States,  may  be  treated  as  if  it  were  not  a  part  of  the  United 
States,  then  New  Mexico  and  Arizona  may  be  treated  as  not 
parts  of  the  United  States,  and  subject  to  such  legislation  as 
Congress  may  choose  to  enact  without  any  reference  to  the  re- 
strictions imposed  by  the  Constitution.  The  admission  that  no 
power  can  be  exercised  under  and  by  authority  of  the  United 
States  except  in  accordance  with  the  Constitution  is  of  no  prac- 
tical value  whatever  to  constitutional  liberty  if,  as  soon  as  the 
admission  is  made — as  quickly  as  the  words  expressing  the 
thought  can  be  uttered — the  Constitution  is  so  liberally  inter- 
pretated  as  to  produce  the  same  results  as  those  which  flow 
from  the  theory  that  Congress  may  go  outside  of  the  Constitu- 
tion in  dealing  with  newly  acquired  territories,  and  give  them 
the  benefit  of  that  instrument  only  when  and  as  it  shall  direct. 
Can  it  for  a  moment  be  doubted  that  the  addition  of  Porto 
Rico  to  the  territory  of  the  United  States  in  virtue  of  the  treaty 
with  Spain  has  been  recognized  by  direct  action  upon  the  part 
of  Congress  %    Has  it  not  legislated  in  recognition  of  that  treaty 
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and  appropriated  the  money  which  it  required  this  country  to 
pay? 

If,  by  virtue  of  the  ratification  of  the  treaty  with  Spain,  and 
the  appropriation  of  the  amount  which  that  treaty  required 
this  country  to  pay,  Porto  Rico  could  not  become  a  part  of  the 
United  States  so  as  to  be  embraced  by  the  words  ^Hhroughout 
the  United  States,"  did  it  not  become  ^^  incorporated  "  into  the 
United  States  when  Congress  passed  the  Foraker  act }  31  Stat. 
77,  c.  191.  What  did  that  act  do  i  It  provided  a  civil  govern- 
ment for  Porto  Rico,  with  legislative,  executive  and  judicial  de- 
partments ;  also,  for  the  appointment  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate  of  the  United  States, 
of  a  '^  governor,  secretary,  attorney  general,  treasurer,  auditor, 
commissioner  of  the  interior  and  a  commissioner  of  education." 
§§  17-25.  It  provided  for  an  executive  council,  the  members 
of  which  should  be  appointed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate.  §  18.  The  governor 
was  required  to  report  all  transactions  of  the  government  in 
Porto  Rico  to  the  President  of  the  United  States.  §  17.  Pro- 
vision was  made  for  the  coins  of  the<  United  States  to  take  the 
place  of  Porto  Rican  coina  §  11.  All  laws  enacted  by  the 
Porto  Rican  legislative  assembly  were  required  to  be  reported 
to  the  Congress  of  the- United  States,  which  reserved  the  power 
and  authority  to  amend  the  same.  §  81.  But  that  was  not  all. 
Except  as  otherwise  provided,  and  except  also  the  internal  reve- 
nue laws,  the  statutory  laws  of  the  United  States,  not  locally 
inapplicable,  are  to  have  the  same  force  and  effect  in  Porto  Rico 
as  in  the  United  States.  §  14.  A  judicial  department  was 
established  in  Porto  Rico,  with  a  judge  to  be  appointed  by 
the  President,  by  and  with  the  advice  and  consent  of  the  Sen- 
ate. §  38.  The  court,  so  established,  was  to  be  known  as 
the  District  Court  of  the  United  States  for  Porto  Rico,  from 
which  writs  of  error  and  appeals  were  to  be  allowed  to  this 
court.  §  84.  All  judicial  process,  it  was  provided,  *^  shall  run 
in  the  name  of  the  United  States  of  America,  and  the  Presi- 
dent of  the  United  States."  §  16.  And  yet  it  is  said  that  Porto 
Rico  was  not  ^^  incorporated  "  by  the  Foraker  act  into  the  Uni- 
ted States  so  as  to  be  part  of  the  United  States  within  the 
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meaniTig  of  the  constitiitional  requirement  that  all  dnties, 
imposts  and  excises  imposed  by  Congress  shall  be  uniform 
"  throughout  the  United  States." 

It  would  seem,  according  to  the  theories  of  some,  that  even 
if  Porto  Rico  is  in  and  of  the  United  States  for  many  important 
punp^ses,  it  is  yet  not  a  part  of  this  country  with  the  privilege 
of  protesting  against  a  rule  of  taxation  which  Congress  is  ex- 
pressly forbidden  by  the  Constitution  from  adopting  as  to  any 
part  of  the  "  United  States."  And  this  result  comes  from  the 
failure  of  Congress  to  use  the  word  "  incorporate  "  in  the  Fora- 
ker  act,  although  by  the  same  act  all  power  exercised  by  the 
civil  government  in  Porto  Rico  is  by  authority  of  the  United 
States,  and  although  this  court  has  been  given  jurisdiction  by 
writ  of  error  or  appeal  to  reexamine  the  final  judgments  of  the 
District  Court  of  the  United  States  established  by  Congress  for 
that  territory.  Suppose  Congress  had  passed  this  act:  ^^Be  it 
enacted  hy  the  Senate  and  Hoxise  of  Representatives  in  Congress 
assembled  J  That  Porto  Rico  be  and  is  hereby  incorporated  into 
the  United  States  as  a  territory,"  would  such  a  statute  have 
enlarged  the  scope  or  effect  of  the  Foraker  act?  Would  such 
a  statute  have  accomplished  more  than  the  Foraker  act  has 
done }  Indeed,  would  not  such  legislation  have  been  regarded 
as  most  extraordinary  as  well  as  unnecessary  ? 

I  am  constrained  to  say  that  this  idea  of  "incorporation" 
has  some  occult  meaning  which  my  mind  does  not  apprehend. 
It  is  enveloped  in  some  mystery  which  I  am  unable  to  unravel. 

In  ray  opinion  Porto  Rico  became,  at  least  after  the  ratifica- 
tion of  the  treaty  with  Spain,  a  part  of  and  subject  to  the  juris- 
diction of  the  United  States  in  respect  of  all  its  territory  and 
people,  and  Congress  could  not  thereafter  impose  any  duty,  im- 
post or  excise  with  respect  to  that  island  and  its  inhabitants, 
which  departed  from  the  rule  of  uniformity  established  by  the 
Constitation. 
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HUUS  V.  NEW  YORK  AND  PORTO  RICO  STEAMSHIP 

COMPANY. 

OBBTIFIOATE  FROM  THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE  SECOND 

CIRCUIT. 

No.  614.    Argued  Jannary  11, 14, 1901.— Decided  May  27, 1901. 

Vessels  engaged  in  trade  between  Porto  Kican  ports  and  ports  of  the  United 
States  are  engaged  in  the  coasting  trade  in  the  sense  in  which  those  words 
are  used  in  the  New  York  pilotage  statutes;  and  steam  vessels  engaged  in 
such  trade  are  coastwise  steam  vessels  under  Revised  Statutes,  sec- 
tion 4444. 

This  was  a  libel  filed  in  the  District  Coart  for  the  Southern 
District  of  New  York  to  recover  spoken  pilotage  upon  the 
American  built  steamship  Ponce,  belonging  to  the  defendant,  a 
New  York  corporation. 

The  facts  were  that  libel  lant,  on  June  26,  1900,  offered  his 
service  as  a  Sandy  Hook  pilot  to  the  master  of  the  Ponce,  then 
about  entering  the  harbor  of  New  York,  her  port  of  distination, 
from  the  port  of  San  Juan,  in  the  Island  of  Porto  Rico.  Libel- 
lant^  who  was  a  duly  licensed  Sandy  Hook  pilot,  was  the  first 
and  only  one  to  offer  his  services.  These  services  were  declined 
by  the  master  of  the  vessel,  who  was  himself  a  licensed  pilot 
for  the  harbor  of  New  York  under  the  laws  of  the  United  States. 
The  steamship  was  at  the  time  duly  enrolled  and  licensed  for 
the  coasting  trade  under  the  laws  of  the  United  States,  and 
was  engaged  in  trade  between  Porto  Rico  and  New  York.  The 
libel  was  dismissed  by  the  District  Court,  105  Fed.  Rep.  74,  an 
appeal  taken  to  the  Circuit  Court  of  Appeals,  which  certified 
to  this  court  the  following  questions  of  law,  concerning  which 
it  desired  instructions : 

"1.  Since  the  proclamation  of  the  treaty  of  peace  between 
the  United  States  and  the  Kingdom  of  Spain,  and  the  passage 
of  the  act  of  Congress  entitled  ^  An  act  temporarily  to  provide 
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reyenueB  and  civil  government  for  Porto  Eico,  and  for  other 
pnrposes/  (approved  April  12, 1900,)  do  Porto  Rican  ports  re- 
main foreign  ports  in  the  sense  in  which  those  words  are  used 
in  the  statutes  of  the  State  of  New  York  regulating  pilotage  'i 

'^  2.  Are  vessels  engaged  in  trade  between  Porto  Rican  ports 
and  ports  of  the  United  States  engaged  in  the  coasting  trade 
in  the  sense  in  which  those  words  are  used  in  the  statutes  of  the 
State  of  New  York  regulating  pilotage  ? 

^^  3.  Are  steam  vessels  engaged  in  trade  between  Porto  Rican 
ports  and  ports  of  the  United  States  coastwise  steam  vessels  in 
the  sense^in  which  those  words  are  used  in  section  4444  of  the 
Revised  Statutes  of  the  United  States  ? " 

Mr.  WUUam  Zindsay  for  appellant. 

r 

W.  K  Sinffshury  OtirtistoT  appellee.  Mr.  William  JSdmand 
Curtis  was  on  his  brief. 

Mb.  Justice  Bbowk,  after  stating  the  case,  delivered  the  opin- 
ion of  the  court 

Conceding  it  to  be  within  the  power  of  Congress  to  assume 
control  of  and  regulate  the  whole  system  of  pilotage,  as  applied 
to  vessels  engaged  in  foreign  or  interstate  commerce,  it  has  for 
obvious  reasons  left  to  the  several  States  the  power  to  legislate 
upon  this  subject,  and  to  prescribe  rules  for  the  licensing  and 
government  of  pilots,  the  collection  of  their  fees,  and  such  other 
incidental  matters  as  the  nature  of  their  services  in  the  particu- 
lar localities  may  require.  The  power  to  do  this  was  recognized 
by  this  court  in  CooUy  v.  Board  of  Wardens^  12  How.  299, 
though  it  was  subsequently  said  to  be  subject  to  such  restrictions 
as  Congress  might  see  fit  to  impose.  Spraigue  v.  Tlioinpaon^ 
118  U.S  90, 

By  Rev  Stat.  sec.  4235,  it  is  expressly  enacted  that  ^^  until 
further  provision  is  made  by  Congress,  all  pilots  in  the  bays, 
inlets,  rivers,  harbors,  and  ports  of  the  United  States  shall 
oontinue  to  be  regulated  in  conformity  with  the  existing  laws 
of  the  States  respectively  wherein  such  pilots  may  be,"  sub- 
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jeot,  however,  to  a  prohibition  (sec.  4287)  against  "  any  dis- 
crimination in  the  rate  of  pilotage  or  half-pilotage  between 
vessels  sailing  between  the  ports  of  one  State  and  vessels  sail- 
ing between  the  ports  of  different  States,  or  any  discrimination 
against. vessels  propelled  in  whole  or  in  part  by  steam;"  and 
to  a  further  restriction  (sec.  4401)  that  ''  all  coastwise  seagoing 
vessels  .  .  .  shall  be  subject  to  the  navigation  laws  of  the 
United  States,  .  .  .  and  that  every  coastwise  seagoing  steam 
vessel  subject  to  the  navigation  laws  of  the  United  States,  and 
to  the  rules  and  regulations  aforesaid,  not  sailing  under  register, 
shall,  when  under  way,  except  on  the  high  seas,  be  under  the 
control  and  direction  of  pilots  licensed  by  the  inspectors  of 
steamboats."  To  further  effectuate  its  control  over  coastwise 
seagoing  vessels,  it  is  provided  by  sec.  4444  that  "  no  State  or 
municipal  government  shall  impose  upon  pilots  of  steam  ves- 
sels any  obligation  to  procure  a  state  or  other  license  in  addi- 
tion to  that  issued  by  the  United  States.  .  .  .  Nor  shall 
any  pilot  charges  be  levied  by  any  such  authority  upon  any 
steamer  piloted  as  provided  by  this  title,"  .  .  .  although 
"  nothing  in  this  title  shall  be  construed  to  annul  or  affect  any 
regulation  established  by  the  laws  of  any  State  requiring  ves- 
sels entering  or  leaving  a  port  in  any  such  State,  other  than 
coastwise  steam  vessels^  to  take  a  pilot  duly  licensed  or  author- 
ized by  the  laws  of  such  State,  or  of  a  State  situated  upon  the 
waters  of  such  State." 

The  general  object  of  these  provisions  seems  to  be  to  license 
pilots  upon  steam  vessels  engaged  in  the  coastwise  or  interior 
commerce  of  the  country,  and  at  the  same  time,  to  leave  to 
the  States  the  regulation  of  pilots  upon  all  vessels  engaged  in 
foreign  commerce. 

This  view  was  evidently  accepted  by  the  legislature  of  New 
York,  which,  in  section  2119  of  the  Consolidated  Act  of  1882, 
declares  that  "  no  master  of  any  vessel  navigated  under  a  coast- 
ing license  and  employed  in  the  coasting  trade  by  way  of  Sandy 
Hook,  shall  be  required  to  employ  a  licensed  pilot  when  enter- 
ing or  departing  from  the  harbor  of  New  York ; "  but  reserv- 
ing its  own  control  of  vessels  engaged  in  the  foreign  trade  by 
enacting  further  in  the  same  section  that  ^'  all  masters  of  for- 
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dgn  vessels  and  vessels  from  a  foreign  port^  and  all  vessels 
sailing  nnder  register  bound  to  or  from  the  port  of  New  York 
or  by  the  way  of  Sandy  Hook,  shall  take  a  licensed  pilot,  or,  in 
case  of  refusing  to  take  such  pilot,  shall  himself,  owners  or 
consignees,  pay  the  said  pilotage  as  if  one  had  been  employed, 
and  such  pilotage  shall  be  paid  to  the  pilot  first  speaking  or 
offering  his  services  as  pilot  to  such  vessel,"  with  a  final  pro- 
viso that  ^Hhis  section  shall  not  apply  to  vessels  propelled 
wholly  or  in  part  by  steam,  owned  or  belonging  to  citizens  of 
the  United  States,  and  licensed  and  engaged  in  the  coasting 
trade." 

As  the  statement  of  facts  connected  with  the  question  certified 
shows  that  the  Ponce  was  an  American  built  steamship,  sailing 
from  New  York,  belonging  to  a  New  York  corporation,  en- 
rolled and  licensed  for  the  coasting  trade,  navigated  by  a  mas- 
ter duly  licensed  to  act  as  pilot  in  the  bay  and  harbor  of  New 
York,  under  the  laws  of  the  United  States,  and  was  engaged 
in  trade  between  the  Island  of  Porto  Rico  and  the  port  of  New 
York,  the  only  question  remaining  to  be  considered  is  whether 
she  was  a  coagttoue  seagoing  steam  vessel  under  Sev.  Stat. 
sec.  4401,  and  actually  employed  in  the  coasting  trade  by  way 
of  Sandy  Hook  under  sec.  2111  of  the  New  York  Consolida- 
tion Act. 

Under  the  commercial  and  navigation  laws  of  the  United 
States  merchant  vessels  are  divisible  into  two  classes :  First, 
vessels  registered  pursuant  to  Rev.  Stat.  sec.  4131.  These 
must  be  wholly  owned,  commanded  and  officered  by  citizens 
of  the  United  States,  and  are  alone  entitled  to  engage  in  for- 
eign trade ;  and,  second,  vessels  enrolled  and  licensed  for  the 
coasting  trade  or  fisheries.  Rev.  Stat.  sec.  4311.  These  may 
not  engage  in  foreign  trade  under  penalty  of  forfeiture.  Sec- 
tion 4337.  This  class  of  vessels  is  also  engaged  in  navigation 
upon  the  Great  Lakes  and  the  interior  waters  oif  the  country — 
in  otiier  words,  they  are  engaged  in  domestic  instead  of  foreign 
trade. 

The  words  ^^  coasting  trade,"  as  distinguishing  this  class  of 
vessels,  seem  to  have  been  selected  because  at  that  time  all  the 
domestic  commerce  of  the  country  was  either  interior  com- 
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merce,  or  coastwise,  between  ports  upon  the  Atlantic  or  Pacific 
coasts,  or  upon  islands  so  near  thereto,  and  belonging  to  the  sev- 
eral States,  as  properly  to  constitute  a  part  of  the  coast.  Strictly 
speaking  Porto  Bico  is  not  such  an  island,  as  it  is  not  only  situ- 
ated some  hundreds  of  miles  from  the  nearest  port  on  the  Atlantic 
coast,  but  had  never  belonged  to  the  United  States,  or  any  of 
the  States  composing  the  Union.  At  the  same  time  trade  with 
that  island  is  properly  a  part  of  the  domestic  trade  of  the  coun- 
try since  the  treaty  of  annexation,  and  is  so  recognized  by  the 
Porto  Rican  or  Foraker  act.  By  section  9  the  Commissioner 
of  [Navigation  is  required  to  ^Vmake  such  regulations  .  .  . 
as  he  may  deem  expedient  for  the  nationalization  of  all  vessels 
owned  by  the  inhabitants  of  Porto  Bico  on  April  11,  1899, 
.  .  .  and  for  the  admission  of  the  same  to  all  the  benefits 
of  the  coasting  trade  of  the  United  States ;  and  the  coasting 
trade  between  Porto  Bico  and  the  United  States  shall  be  regu- 
lated in  accordance  with  the  provisions  of  law  applicable  to 
such,  trade  between  any  two  great  coasting  districts  of  the  Uni- 
ted States."  By  this  act  it  was  evidently  intended,  not  only 
to  nationalize  all  Porto  Bican  vessels  as  vessels  of  the  United 
States,  and  to  admit  them  to  the  benefits  of  their  coasting 
trade,  but  to  place  Porto  Bico  substantially  upon  the  coast  of 
the  United  States,  and  vessels  engaged  in  trade  between  that 
island  and  the  continent,  as  engaged  in  the  coasting  trade. 
This  was  the  view  taken  by  the  executive  oflScers  of  the  gov- 
ernment in  issuing  an  enrollment  and  license  to  the  Ponce,  to 
be  employed  in  carrying  on  the  coasting  trade,  instead  of  treat- 
ing her  as  a  vessel  engaged  in  foreign  trade. 

That  the  words  '^coasting  trade"  are  not  intended  to  be 
strictly  limited  to  trade  between  ports  in  adjoining  districts  is 
also  evident  from  Bev.  Stat.  sec.  4358,  wherein  it  is  enacted  that 
<<  the  coasting  trade  between  the  territory  ceded  to  the  United 
States  by  the  Emperor  of  Bussia,  and  any  other  portion  of  the 
United  States,  shall  be  regulated  in  accordance  with  the  provi- 
sions of  law  applicable  to  such  trade  between  any  two  great  dis- 
tricts." These  great  districts  were,  for  the  more  convenient 
regulation  of  the  coasting  trade,  divided  by  the  act  of  March  2, 
1819,  8  Stat  492,  c.  48,  as  amended  by  the  act  of  May  7, 1822, 
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3  Stat.  684 ;  Bev.  Stat.  sec.  4848,  as  follows :  <<  The  first  to  in- 
clade  all  the  collection  districts  on  the  seacoast  and  navigable 
rivers  between  the  eastern  limits  of  the  United  States  and  the 
southern  limits  of  Oeorgia ;  the  second  to  include  all  the  col- 
lection districts  on  the  seacoast  and  navigable  rivers  between 
the  river  Perdido  and  the  Bio  Grande ;  and  the  third  to  include 
all  the  collection  districts  on  the  seacoast  and  navigable  rivers 
between  the  southern  limits  of  Georgia  and  the  river  Perdido." 
A  provision  similar  to  that  for  the  admission  of  the  Territory 
of  Alaska  was  also  adopted  in  the  act  to  provide  a  government 
for  the  Territory  of  Hawaii,  (31  Stat.  141,  sec.  98,)  which  pro- 
vides that  all  vessels  carrying  Hawaiian  registers  on  August  12, 
1888,  and  owned  by  citizens  of  the  United  States  or  citizens  of 
Hawaii,  "  shall  be  entitled  to  be  registered  as  American  ves- 
sels, .  .  .  and  the  coasting  trade  between  the  islands  afore- 
said and  any  other  portion  of  the  United  States  shall  be  regu- 
lated in  accordance  with  the  provisions  of  law  applicable  to  such 
trade  between  any  two  great  coasting  districts." 

This  use  of  the  words  ^'  coasting  trade  "  indicates  very  clearly 
that  the  words  were  intended  to  include  the  domestic  trade  of 
the  United  States  upon  other  than  interior  waters.  The  District 
Court  was  correct  in  holding  that  the  Ponoe  was  engaged  in 
the  coasting  trade,  and  that  the  New  York  pilotage  laws  did  not 
apply  to  her. 

The  second  and  third  quesHans  are  iherefore  answered  in  the 
ajffi/rmatvoe.  An  ansioer  to  the  first  qttestion  becomes  tmneo- 
essary. 
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CARSON  V.  BROCKTON  SEWERAGE  COMMISSION. 

BBBOB  TO  THB  SUPBBHB  JUDIOIA.L  OOUBT  OF  MAiBBAOHUSBTTS. 
Ko.  9ie.   Aigued  April  18, 1901.— Dedded  May  37, 1901. 

Whether  the  ooiutraotion  of  a  public  eewer  by  aflaeseQienti  upon  adjoining 
property  entitles  the  owners  of  .euoh  property  to  the  free  use  of  such 
sewer,  or  only  to  the  right  to  a  free  entrance  to  it  of  their  particular 
sewers,  is  a  guestion  of  local  policy. 

Notwithstanding  that  such  sewer  was  Ifuilt  by  assessments  upon  the  prop- 
erty benefited,  it  is  competent  for  the  legislature  to  require  persons 
maldng  use  of  it  to  pay  a  reasonable  sum  for  such  use. 

Where  an  ordinance  fixes  the  charges  that  shall  be  paid  for  the  use  of  a 
common  sewer,  no  notice  is  required  to  be  given  to  the  property  owners 
of  an  assessment  for  that  purpose. 

This  was  a  petition  to  the  justices  of  the  Supreme  Judicial 
Court  for  the  county  of  Suffolk,  for  a  writ  of  certiorari  to  the 
Board  of  Sewer  Commissioners  of  the  city  of  Brockton,  direct- 
ing them  to  bring  up  certain  proceedings  connected  with  the 
assessment  of  taxes  upon  petitioner's  land  to  the  amount  of 
$42.53,  for  the  maintenance  and  operation  of  apnbUc  sewer, 
and  for  an  order  quashing  the  proceedings. 

The  petitioner  alleged  the  assessment  to  be  illegal  and  void : 

1.  Because  the  city  ordinance  does  not  provide  for  notice  to 
or  hearing  of  persons  whose  estates  are  affected  theroby ,  in 
violation  of  the  state  constitution ; 

2.  Because  the  method  of  computing  the  sewer  dharges  is 
unreasonable  and  disproportionate ; 

3.  Because  petitioner,  having  already  paid  for  the  sewers 
connected  with  his  land,  cannot  be  compelled  to  pay  a  special 
tax  for  the  maintenance  and  operatiop  of  sewers  from  which  he 
receives  no  special  benefit ; 

4.  Because  such  tax  or  sewer  rental  is  in  violation  of  the 
Fourteenth  Amendment  to  the  Federal  Constitution ; 

6.  Because  such  tax  is  permissible  only  when  founded  upon 
peculiar  and  special  benefits  to  the  property  so  taxed,  and  then 
only  to  the  amount  of  such  benefits ; 
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6.  Because  lands  assessed  for  the  construction  of  sewers  can« 
not  be  said  to  receive  an  additional  and  special  and  peculiar 
benedt  from  the  general  oversight  and  operation  of  the  same. 

By  an  act  of  the  legislature  of  Massachusetts,  passed  May  6, 
1892,  c.  245,  "  to  give  greater  power  to  cities  and  towns  in  rela- 
tion to  the  construction  of  sewers,"  it  was  enacted  as  follows : 

"  Sec.  1.  The  city  council  of  any  city  except  Boston,  or  a 
town,  in  which  common  sewers  are  laid  under  the  provisions  of 
sections  one,  two  and  three  of  chapter  fifty  of  the  Public  Stat- 
utes, or  a  system  of  sewerage  is  adopted  under  the  provisions 
of  section  seven  of  said  chapter,  may  by  vote  establish  just  and 
equitable  annual  charges  or  rents  for  the  use  of  such  sewers,  to 
be  paid  by  every  pereon  who  enters  his  particular  sewer  into  the 
common  sewer,  and  may  change  the  same  from  time  to  time. 
Such  charges  shall  constitute  a  lien  upon  the  real  estate,  using 
such  common  sewer,  to  be  collected  in  the  same  manner  as  taxes 
upon  real  estate,  or  in  an  action  of  contract  in  the  name  of  such 
city  or  town.  Sums  of  money  so  received  may  be  applied  to 
the  payment  of  the  cost  of  maintenance  and  repairs  of  such 
sewers  or  of  any  debt  contracted  for  sewer  purposes." 

Pursuant  to  this  authority  the  city  council  of  Brockton,  on 
August  23,  1894,  adopted  an  ordinance,  of  which  the  following 
is  the  material  provision : 

''  Sko.  4.  Every  person  or  owner  of  an  estate  who  enters  his 
particular  sewer  into  a  common  sewer  shall  pay  for  the  use  of 
such  sewer  an  annual  rental  determined  upon  the  basis  of  water 
service,  as  follows :  For  unmetered  water  service,  eight  dollars ; 
for  metered  water  service,  thirty  cents  per  1000  gallons  of 
sewerage  delivered  to  the  sewer,  the  quantity  so  delivered  to 
be  determined  by  the  meter  readings  taken  by  the  water  com- 
missioners, but  the  annual  charge  shall  in  no  case  be  less  than 
eight  dollars,  it  being  provided,  however,  that  in  cases  where 
s^iid  commissioners  shall  deem  the  same  to  be  equitable,  a  dis- 
count may  be  made,  such  discount  to  be  determined  by  said 
conim'ssioners  and  approved  by  the  mayor  and  aldermen ;  and 
it  being  further  provided  that  any  such  person  or  owner  may 
place  at  his  own  expense  a  water  meter,  which  shall  be  approved 
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by  the  said  oommissioners,  to  measure  the  amonnt  of  water 
which  does  not  enter  the  sewer. 

^^  Sach  charges  shall  be  collected  quarterly  and  shall  oonsti- 
tute  a  lien  upon  the  real  estate  using  the  sewer,  to  be  collected 
in  the  same  manner  as  taxes  upon  real  estate  or  in  an  action  of 
contract  in  the  name  of  the  city  of  Brockton." 

The  petition  was  denied,  and  the  petitioner  sued  out  this  writ 
of  error. 


Mr.  William  H.  Ca/raon^  in  person  for  plaintiff  in  error. 

No  appearance  for  defendants  in  error. 

Mb.  Justiob  Bbown,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

This  case  involves  the  single  question  whether  a  municipal 
ordinance,  making  an  annual  assessment  upon  property  owners 
for  the  use  of  a  common  sewer,  infringes  upon  any  provision  of 
the  Constitution  of  the  United  States. 

The  Supreme  Judicial  Court  of  Massachusetts  held  that  the 
petitioner  received  a  special  benefit  in  the  use  of  the  sewer  for 
which  he  might  be  charged;  that  the  city,  by  building  the 
sewer  and  receiving  a  part  of  its  cost  from  the  petitioner,  did 
not  bind  itself  that  the  sewer  should  be  maintained  forever,  or 
that  the  petitioner  should  be  at  liberty  to  use  it  free  of  further 
expense ;  that  the  charge  for  using  it  was  a  benefit  distinct 
from  that  originally  conferred  by  building  it ;  that  there  was 
no  charge  unless  the  sewer  were  used ;  that  the  only  questions 
were  wh^her  petitioner's  sewer  entered  the  common  sewer, 
and  what  amount  of  sewage  was  delivered  to  it ;  and  that,  if 
the  petitioner  wished  to  be  heard  on  either  of  these  facts,  he 
could  resort  to  the  courts ;  that  the  city  counsel  had  a  right  to 
fix  the  charges  without  notice  to  the  parties  interested,  unless, 
under  the  pretence  of  fixing  an  equitable  rate,  the  oitiinance 
should  do  what  amounted  to  the  taking  or  destruction  of  prop- 
erty. 

The  ordinance  imposes  an  annual  rental  of  eight  dollars  for 
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nn  metered  water  service,  and  for  metered  water  service  thirty 
cents  per  thousand  gallons  of  sewage  delivered  to  the  sewer 
— ^the  quantity  to  be  so  delivered  to  be  determined  by  the  meter 
readings — with  the  privilege  to  the  commissioners  of  making 
a  discoant  when  eqaitable.  As  the  Supreme  Judicial  Court 
held  that  the  municipality  had  power  to  adopt  this  ordinance 
under  the  public  statutes  of  the  Commonwealth,  and  that  sudi 
statutes  were  no  violation  of  the  state  constitution,  we  are 
concerned  only  with  the  question  whether  the  petitioner  was 
thereby  deprived  of  his  property  without  due  process  of  law,  or 
denied  the  equal  protection  of  the  laws  within  the  Fourteenth 
Aniendment. 

The  validity  of  the  legislative  act  is  assaOed  upon  the  ground 
that  no  notice  was  required  to  be  given  to  the  property  owner, 
nor  provision  made  for  a  hearing,  and  that  the  authority  given 
to  the  city  council  of  Brockton  to  change  the  rate  of  sewerage 
c^rges  and  assessments  from  time  to  time  manifested  an  inten- 
tion on  the  part  of  the  legislature  to  assess  such  property  with- 
out regard  to  benefits.  There  is  no  doubt  that,  when  land  is 
proposed  to  be  taken  and  devoted  to  the  public  service,  or  any 
serious  burden  is  laid  upon  it,  the  owner  of  the  land  must  be 
given  an  opportunity  to  be  heard  with  respect  to  the  necessity 
of  the  taking,  and  the  compensation  to  be  paid  by  the  city. 
Dcmdson  v.  New  Orleans^  96  TJ.  S.  97 ;  Palmer  v.  McMahon^ 
133  U.  S.  660 ;  Stuart  v.  Paimer^  74  N.  T.  188,  subsequently 
reexamined  in  this  court  in  Spenoer  v.  Merchant^  125  17.  8. 345. 

Obviously  these  cases  have  no  application  to  an  ordinance 
which  fixes  beforehand  the  price  to  be  paid  for  certain  privi- 
leges, and  leaves  it  optional  with  the  taxpayer  to  avail  himself 
of  such  privileges  or  not.  As  well  might  it  be  insisted  that  an 
ordinance  which  fixes  water  rates,  proportioned  to  the  amount 
furnished,  is  void,  because  no  notice  is  required  to  be  given  be- 
fore such  rate  is  fixed,  or  the  taxpayer  is  assessed  his  propor- 
tionate charge  under  the  ordinance.  Where  the  use  of  such 
privilege  is  left  optional  with  the  taxpayer  by  his  election  to 
avail  himself  of  it  or  not,  he  oontracts  with  the  city  to  pay  the 
rental  fixed  by  its  ordinance,  if  he  elect  to  use  it.  In  such  case 
there  is  no  room  for  the  question  of  notice.    Where  notice  will 
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avail  nothing,  no  notice  is  required.  Redcrniation  District  v. 
Phillips^  108  California,  306 ;  Amery  v.  Keokuk,  72  Iowa,  701 ; 
Oammomffealth  v.  Lehigh  Valley  RaU/road  Oo.^  129  Penn.  St 
429. 

Thus  in  Haga/r  v.  Reclamation  Dietrict,  111  U.  S.  701,  it  was 
said  by  Mr.  Justice  Field  (p.  708) :  "  Undoubtedly  where  life 
and  liberty  are  involved,  due  process  requires  that  there  be  a 
regular  course  of  judicial  proceedings,  which  imply  that  the 
party  to  be  affected  shall  have  notice  and  an  opportunity  to  be 
heard.  So,  also,  where  title  or  possession  is  involved.  But 
where  the  taking  of  property  is  in  the  enforcement  of  a  tax, 
the  proceeding  is  necessarily  less  formal,  and  whether  notice  to 
him  is  at  all  necessary  may  depend  upon  the  character  of  the 
tax,  and  the  manner  in  which  the  amount  is  determinable. 
...  Of  the  different  kind  of  taxes  which  the  State  may  im- 
pose, there  is  a  vast  number  of  which,  from  their  nature,  no 
notice  can  be  given  to  the  taxpayer,  nor  would  notice  be  of  any 
possible  advantage  to  him.  Such  as  poll  taxes,  license  taxes, 
(not  dependent  upon  the  extent  of  his  business,)  and,  generally, 
specific  taxes  on  things  or  persons  or  occupations.  In  such  cases, 
the  legislature,  in  authorizing  the  tax,  fixes  its  amount,  and  that 
is  the  end  of  the  matter."  See  also  Parsons  v.  District  of  Go- 
lurnbia,  170  XT.  S.  45.  Under  the  circumstances  of  this  case  no 
notice  was  necessary. 

Similar  considerations  apply  to  the  defence  that  petitioner 
has  been,  or  is  about  to  be,  deprived  of  bis  property  without 
due  process  of  law.  But  of  what  property  has  he  been  de- 
prived? None  whatever.  There  has  not  been,  nor  is  there 
anything  to  indicate  there  ever  will  be,  any  taking  of  his  prop- 
erty within  the  meaning  of  the  law.  Assuming  that  the  im- 
position of  a  burden  which  manifestly  belongs  to  the  public, 
upon  private  property,  constitutes  a  deprivation  of  such  prop- 
erty within  the  meaning  of  the  Fourteenth  Amendment^  there 
is  nothing  of  the  kind  involved  ia  this  case.  There  is  not  even 
compulsory  taxation  of  the  property.  The  act  of  the  legislar 
ture  (chap.  245,  act  of  1892)  merely  provides  that  the  city 
council  '^may  by  vote  establish  just  and  equitable  annual 
charges  or  rents  for  the  use  of  such  sewers,  to  be  paid  by 
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every  person  who  enters  his  particalar  sewer  into  the  oom- 
mon  sewer,  and  may  change  the  same  from  time  to  time.'' 
The  municipal  ordinance  fixes  the  annual  rentals,  determina- 
ble upon  a  certain  basis  of  water  service,  with  a  provision  that 
the  commissioners  may  make  an  equitable  discount  from  such 
rates  at  their  discretion.  This  was  all  there  was  to  it.  The 
lot  owner  could  use  the  sewer  or  not,  as  he  chose.  If  he  used 
it,  he  paid  the  rental  fixed  by  the  ordinance.  If  he  made  no 
use  of  it,  he  paid  nothing.  There  is  no  element  of  deprivation 
here  or  even  of  taxation,  but  one  of  contract,  into  which  the 
lot  owner  might  or  might  not  enter.  There  is  no  allegation  in 
the  petition  that  the  petitioner  was  required  by  the  board  of 
healdi  to  discharge  into  the  public  sewer.  There  is  no  allega- 
tion that  the  particular  charges  fixed  by  the  commissioners  are 
unreasonable,  only  that  the  method  is  unreasonable,  that  is,  that 
any  charge  is  unreasonable. 

The  stress  of  petitioner's  argument  appears  to  be  laid  upon 
the  proposition  that  his  property  having  been  once  assessed  for 
the  construction  of  the  common  sewer,  he  has  a  right  to  the 
free  use  of  such  sewer  forever  afterwards,  and  that  the  ex- 
pense of  its  maintenance  must  be  raised  by  general  taxation 
and  not  by  special  assessment.  This,  however,  is  a  question 
of  state  policy.  It  was  for  the  legislature  to  say  whether  the 
construction  of  the  sewer  entitled  the  adjoining  property  own- 
ers to  the  free  use  of  it,  or  only  to  the  right  to  a  free  entrance 
to  it  of  their  particular  sewers.  As  held  by  the  Supreme  Ju- 
dicial Court,  there  can  be  no  doubt  that  the  adjoining  property 
owners  did  receive  a  special  benefit  in  being  permitted  to  dis- 
charge their  private  sewers  into  it.  The  amount  of  such  bene- 
fit was,  under  the  statutes  of  the  Commonwealth,  determinable 
by  the  city  council,  which  fixed  upon  a  certain  rate  for  unrae- 
tered  service,  and  a  certain  other  rate  per  thousand  gallons  of 
sewage  discharged  for  metered  service.  We  have  held  in  the 
recent  case  of  Parsotis  v.  District  of  Columbia^  170  U.  S.  45, 
that  it  was  competent  for  the  legislative  power  to  assess  the 
amount  of  benefit  specially  received  by  abutting  property,  and 
so  long  as  such  amount  is  not  grossly  excessive,  or  out  of  all 
proportion. to  the  benefit  received,  there  is  no  reason  to  com- 
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plain,  partioTilarly  if,  as  held  by  the  Supreme  Judicial  Court  in 
this  case,  the  question  of  connecting  with  the  public  sewer  be 
left  optional  with  the  property  owner. 

The  case  is  somewhat  analogous  to  that  of  Sands  v.  Manistee 
Jii/oer  Improvement  Oo.y  123  U.  S.  288,  wherein  we  held  that 
the  exaction  of  tolls,  under  a  state  statute,  for  the  use  of  an 
improved  national  waterway,  is  not  within  the  prohibition  of 
the  due  process  of  the  law  clause  of  the  Constitution.  Said  Mr. 
Justice  Field  (p.  293) :  '^  The  tolls  exacted  from  the  defendant 
are  merely  compensation  for  benefits  conferred,  by  which  the 
floating  of  his  logs  down  the  stream  was  facilitated.  .  .  . 
Tolls  are  the  compensation  for  the  use  of  another's  property  or 
of  improvements  made  by  him,  and  their  amount  is  determined 
by  the  cost  of  the  property  or  of  the  improvements,  and  con- 
sideration of  the  returns  which  such  values  or  expenditures 
should  yield.  The  legislature,  acting  upon  information  re- 
ceived, may  prescribe,  at  once,  the  tolls  to  be  charged,  but  or- 
dinarily it  leaves  their  amount  to  be  fixed  by  oflScers  or  boards 
appointed  for  that  purpose." 

It  is  true  that  in  Sears  v.  Street  Commissionere  of  Boston^ 
173  Mass.  350,  decided  in  May,  1899,  construing  a  similar  stat- 
ute applicable  to  the  city  of  Boston,  the  Supreme  Judicial  Court 
made  a  decision  which  it  is  difKcult  to  reconcile  with  its  opin- 
ion in  the  case  under  consideration,  and  held  that  ^  where  lands 
have  paid  assessments  for  special  benefits  from  the  construction 
of  all  sewers  by  whose  operation  they  are  affected,  it  cannot  be 
said  that  they  receive  an  additional  special  and  peculiar  benefit 
from  the  general  oversight  and  operation  of  the  sewers  of  Bos- 
ton, such  as  to  subject  them  to  a  second  special  assessment. 
Expenses  of  this  kind  should  be  made  the  subject  of  general 
taxation,"  citing  a  number  of  cases  in  support  of  this  proposi- 
tion, none  of  which  appear  to  be  in  point  Hammstt  v.  Phikh 
delphia,  65  Penn.  St.  146,  was  a  case  of  widening  and  repaying 
a  public  street;  Washington  Avenue^  69  Penn.  St.  352,  one  of 
compelling  the  owners  of  farm  lands  lying  within  one  mile  on 
each  side  of  a  public  highway  to  pay  for  grading,  macadamiz- 
ing and  improving  it^  by  an  assessment  upon  their  lands  by  the 
acre ;  Appeal  qf  WiUiameport^  41  Atlantic  Bep.  476,  one  of 
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reoonstractiiig  a  sewer  originally  built  by  the  city;  Erie  r. 
JSuuellj  148  Penn.  St  384,  a  similar  case,  except  that  the  sewer 
was  originally  built  by  locttl  assessments ;  Dietz  v.  City  of  Nee^ 
nah,  91  Wisconsin,  422,  a  qaestion  of  want  of  notice ;  JOyar  v. 
Earminfftan,  70  Maine,  515,  one  of  assessment  for  building  a 
railroad ;  Hanacam  v.  Omaha^  11  Nebraska,  37,  one  of  the  extent 
to  which  property  was  benefited  by  constructing  a  sewer.  It 
needs  no  argument  to  show  that  these  cases  had  no  pertinence. 
The.  question  of  notice  or  want  of  notice  was  also  considered 
in  the  Sears  case,  but  the  court  did  not  decide  that  question, 
intimating,  however,  an  opinion  somewhat  adverse  to  the  val- 
idity of  the  statute  upon  this  ground. 

We  are  not  required,  however,  to  reconcile  these  cases.  It 
is  sufficient  that  the  Supreme  Judicial  Court  held  that  this  case 
was  "  free  from  the  elements  which  in  Sears  v.  Street  Commit 
sianers  led  to  the  conclusion  that  the  petitioner  was  assessed 
withont  regard  to  the  benefits  receiv^  by  him."  Notwith- 
standing the  former  case,  we  think  the  court  was  correct  in 
holding  in  this  case  that  the  petitioner  and  other  property 
owners  whose  lots  abutted  on  this  public  sewer  did  receive  a 
benefit  not  common  to  the  inhabitants  of  the  city  generally,  in 
being  permitted  to  discharge  into  it  the  contents  of  their  pri- 
vate sewers,  that  the  amount  of  such  benefit  was  determinable 
by  the  city  council,  and  that  in  its  action  there  was  nothing 
violative  of  the  Federal  Constitution.  It  was  properly  said  by 
Chief  Justice  Holmes  in  this  connection :  *^  No  one  denies  that 
it  was  a  special  benefit  to  the  petitioner  to  have  the  sewer  built 
in  front  of  his  land.  That  benefit  was  the  probability  that  the 
sewer  would  be  available  for  use  in  the  future ;  but  the  city  by 
building  it  and  receiving  a  part  of  the  cost  from  the  petitioner 
did  not  impliedly  bmd  itself  or  the  general  taxes  that  the  sewer 
should  be  maintained  forever,  and  that  the  petitioner  should  be 
at  liberty  to  use  it  free  of  further  expense.  If  building  the 
sewer  was  a  special  benefit,  keeping  the  sewer  in  condition  for 
use  by  such  further  expenditure  as  was  necessary  was  a  further 
special  benefit  to  such  as  used  it." 

The  judgment  of  the  Supreme  Judicial  Court  is  therefore 

Jffirmed. 
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HOMER  RAMSDELL  TRANSPORTATION  COMPANY  «. 
LA  COMPAGNIE  GfiNfiRALE  TRANSATLANTIQUE. 

OEBTIFIOATE  FROM  THS  OIBCITIT  OOUBT  OF  APPEALS  FOB  THB  SBOOND 

dBOurr. 

H0.I6B.   AifQAd lurch 6, int.— Bedded  May S7,ttQl. 

The  stetates  of  Kew  York  impoae  oompnltory  pilotage  on  foieign  vesaels 
inward  and  ontward  bonnd  to  and  from  the  port  of  New  York  by  way 
of  Sandy  Hook. 

In  an  action  at  common  law  the  shipowner  is  not  liable  for  in  juries  inflicted 
exclnsiyely  by  negligence  of  a  pilot  accepted  by  a  Yeseel  compalsorily. 

This  was  an  action  at  law,  brought  by  the  Honier  Ramsdell 
Transportation  Company,  a  corporation  of  New  York,  against 
the  Compagnie  G6n6rale  Transatlantiqne,  a  corporation  of  the 
Bepnblic  of  France,  to  recover  damages  caused  by  the  defend- 
ant's steamship,  the  Bretagne,  striking  and  injuring  the  plain- 
tiflPs  pier  in  New  York  harbor. 

The  answer  alleged,  among  other  things,  ^'  that  at  the  time  of 
the  said  collision  the  said  steamship  La  Bretagne  was  in  the  com- 
mand, and  her  movements  and  navigation  entirely  under  the 
orders  and  direction,  of  a  pilot,  duly  licensed  under,  and  com- 
pulsorily  imposed  upon  the  defendant  by  the  authority  of  the 
State  of  New  York ;  and  that  the  regular  officers  and  crew  of 
the  said  steamship  in  the  service  of  the  defendant  bad  no  part 
in  the  navigation  of  the  said  steamer  except  to  carry  out  or  ex- 
ecute the  orders  of  the  said  pilot,  which  they  did  promptly  and 
efficiently  in  every  particular." 

The  case  was  referred  by  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York  to  Hon.  William  G. 
Choate,  who  reported  in  favor  of  the  defendant,  and  filed  an 
opinion  published  in  63  Fed.  Eep.  848.  That  court  gave  judg- 
ment on  his  report  for  the  defendant ;  and  the  plaintiff  appealed 
to  the  Circuit  Court  of  Appeals  for  the  Second  Circuit,  which 
certified  to  this  court,  together  with  the  pleadings,  the  judgment 
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of  the  Circuit  Court,  and  the  report  and  opinion  of  the  referee, 
the  following  statement  of  facts  and  questions  of  law : 

^^  The  defendant  in  error  is  a  foreign  corporation,  owning  and 
plying  a  regular  line  of  steamers  between  Havre  and  New  York. 
On  the  morning  of  December  10, 1892,  one  of  the  defendant's 
steamers,  La  Bretagne,  while  outward  bound  from  the  port  of 
New  York  to  Havre  by  way  of  Sandy  Hook,  with  cargo  and 
passengers;,  struck  the  plaintiff's  pier,  damaging  it  to  the  amount 
of  upwards  of  thirteen  thousand  dollars.  The  said  vessel,  at\he 
time  she  left  her  pier,  was  in  all  respects  seaworthy  and  prop- 
erly manned,  equipped  and  supplied,  and  her  owner  exercised 
due  diligence  to  make  her  so.  She  had  on  board  a  Sandy  Hook 
pilot,  duly  licensed  under  and  pursuant  to  the  laws  of  the  State 
of  New  York,  and  was  navigated  under  his  direction  up  to  the 
time  of  said  collision,  and  all  his  orders  were  promptly  and  ef- 
ficiently obeyed  and  carried  out  by  the  master,  officers  and  crew 
of  said  steamship.  The  said  collision  and  the  damage  resulting 
therefrom  were  caused  solely  by  the  negligence  and  want  of 
skill  and  care  on  the  part  of  the  said  pilot,  and  not  by  any  want 
of  skill  or  negligence  on  the  part  of  the  master,  other  officers, 
or  crew  of  the  said  steamship. 

''  Certain  questions  of  law  arise  in  the  cause  concerning  which 
the  court  desires  the  instructions  of  the  Supreme  Court  for  its 
proper  decision,  and  which  are  as  follows : 

"  First,  Whether  the  provisions  of  chapter  467  of  the  laws  of 
New  York  passed  June  28, 1853,  as  amended  by  chapter  196  of 
the  laws  of  said  State  passed  April  11,  1854;  chapter  243 
of  the  laws  of  the  said  State  passed  April  3,  1857 ;  chapter -930 
of  the  laws  of  the  said  State  passed  May  16, 1867,  and  chap- 
ter 548  of  the  laws  of  said  State  passed  May  2,  1870,  and  con- 
solidated into  sections  2098  to  2123,  inclusive,  of  chapter  410  of 
the  laws  of  said  State  passed  July  1, 1882,  impose  compulsory 
pilotage  on  foreign  vessels  inward  and  outward  bound  to  and 
from  the  port  of  New  York  by  way  of  Sandy  Hook,  in  view  of 
the  decisions  of  the  New  York  Court  of  Appeals. 

"  Second.  Whether  in  an  action  at  common  law  the  shipowner 
is  liable  for  injuries  inflicted  exclusively  by  negligence  of  a  pilot 
accepted  by  a  vessel  compulsorily." 
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Mt.  WUUam  H.  Harris  for  plaintifl  in  error. 
Mr.  Eiward  K.  Jones  for  defendant  in  error. 

Ms.  JufinoB  Gbat,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  question  whether  the  statutes  of  the  State  of  New  York 
impose  oompulsory  pilotage  on  foreign  vessels  inward  and  oat- 
ward  bound  to  and  from  the  port  of  New  York  by  way  of  Sandy 
Hook  depends,  as  both  counsel  admit,  upon  the  true  construc- 
tion of  the  provisions  which  are  copied  in  the  margin.^ 


^  The  statute  of  1854,  o.  196,  {  2,  re€nacted  in  the  statute  of  1882,  c.  410, 
I  2100,  proyides  that  the  commissionera  of  pilots  "  shall  have  the  power  to 
regulate  the  stationing  of  pilot  hoats  for  the  purpose  of  receiving  pilots 
from  outward  bound  yessels,  may  alter  or  amend  any  existing  regulations 
of  pilots,  and  make  and  duly  promulgate  and  enforce  new  rules  or  regula- 
tions, not  inconsistent  with  the  laws  of  this  State,  or  of  the  United  States, 
which  shall  be  binding  and  effectual  upon  all  pilots  licensed  by  them,  and 
upon  all  parties  employing  such  pilots.  They  may  declare  and  enforce  for- 
feitures of  pilotage  upon  any  mismanagement  or  neglect  of  duty  by  Uie 
pilots  licensed  by  them;  ithey  may  declare  and  impose  and  collect  fines  and 
penalties  not  exceeding  two  hundred  and  fifty  dollars  for  each  offence,  to 
preyent  any  of  the  pilots  licensed  by  them  from  combining  injuriously  with 
each  other,  or  with  other  persons,  and  to  prevent  any  person  licensed  by 
them  from  acting  as  a  pilot  during  his  8USi>ension,  or  after  his  license  may 
be  revoked;  and  the  said  commissioners  may  estabUsh  and  enforce  all  other 
needful  rules  and  regulations  for  the  conduct  and  government  of  the  pilots 
licenced  by  them,  and  the  parties  employing  them ;  and  they  may  enforce 
and  receive  accounts  of  aU  moneys  collected  for  pilotage  by  the  pilots  li- 
censed by  them,  and  may  impose  and  coUect  from  such  pilots  a  sum  not  ex- 
ceeding three  per  cent  on  the  amount  thereof,  to  defray  their  necessary 
expenses,  including  clerk  hire  and  office  rept.^* 

By  the  statute  of  1867,  c.  980,  also  reSnacted  in  the  statute  of  1882,  c.  410, 
1 2100,  **  Any  pilot  bringing  in  a  vessel  from  sea  shall,  by  himself  or  one  of 
his  boat^s  company,  be  entitled  to  pilot  her  to  sea  when  she  next  leaves  the 
port,  unless  in  the  mean  time  a  complaint  for  misconduct  or  incapacity 
shall  have  been  made  against  such  pilot,  or  one  of  his  boat^s  company,  and 
proved  before  the  board  of  commissioners  of  pilots;  provided,  however, 
thi^t  if  the  owner  of  any  vessel  shall  desire  to  change  such  pilot,  then  tlie 
aald  commissioners  may  assign  any  other  pilot  in  the  same  pilot  boat  to 
pilot  said  vessel  to  sea.'^ 
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The  statute  of  1857,  a  243,  reenacted  in  the  statute  of  1889, 
c.  410,  §  2119,  after  providing  how  the  master  of  a  vessel  sailing 
under  a  coasting  license  to  or  from  the  port  of  New  York  by 
the  way  of  Sandy  Hook,  "  desirous  of  piloting  his  own  vessel," 
may  obtain  a  license  for  such  purpose  from  the  commissioners 

The  sUilato  of  1S57,  o.  248,  leSnaoted  in  the  stetate  of  1882,  c  410, 1 2119, 
pioyidee  m  follows:.  *'  If  the  mnster  of  any  veuel  above  one  hundred  and 
fiftj  and  not  exceeding  three  hundred  tona  burthen,  and  owned  by  a  citiien 
of  the  United  States,  and  sailing  under  a  coasting  license  to  or  from  the 
port  of  New  York  by  the  way  of  Sandy  Hook,  shaU  be  desirous  of  pUotbg 
his  own  Tcssel,  Jie  shall  first  obtain  a  Uoense  for  such  purpose  from  the 
commissioners  of  pilots,  who  are  hereby  authorized  and  required  to  grant 
the  same,  if  such  master  shall  after  an  examination  had  by  said  commis- 
sioners be  deemed  competent;  which  said  license  shaU  be  and  continue  in 
f ortse  one  year  from  the  date  thereof,  or  until  the  determination  of  any  voy- 
age during  which  the  license  may  expire.    For  such  Ucense,  the  master  to 
whom  it  shall  be  granted  shall  pay  to  the  said  commissioners  four  cents 
per  ton.    All  masters  of  foreign  yessels  and  vessels  from  a  foreign  port,, 
and  all  vessels  sailing  under  register,  bound  to  or  from  the  port  of  New 
York  by  the  way  of  Sandy  Hook,  shall  take  a  licensed  pilot,  or,  in  case  of 
refusal  to  take  such  pilot,  shall  himself,  owners  or  consignees,  pay  the  said 
pilotage  as  if  one  had  been  employed,  and  such  pilotage  shaU  be  paid  to 
the  pilot  first  speaking  or  offering  his  services  as  pilot  to  such  vessel.    Any 
person  not  holding  a  license  as  pilot  under  this  act,  or  under  the  laws  of 
the  State  of  New  Jersey,  who  shall  pilot,  or  offer  to  pilot,  any  ship  or  ves* 
sel  to  or  from  the  port  of  New  York  by  the  way  of  Sandy  Hook,  except 
.  such  as  are  exempt  by  virtue  of  this  act,  or  any  master  or  person  on  board 
a  steam-tug  or  towboat,  who  shall  tow  such  vessel  or  vessels,  shaU  be 
deemed  guilty  of  a  misdemeanor,  and,  on  conviction,  shall  be  punished  by 
a  fine  not  exceeding  one  hundred  dollars  or  imprisonment  not  exceeding 
sixty  days;  and  aU  persons  employing  a  person  to  act  as  pilot,  not  holding 
a  license  under  this  act,  or  under  the  laws  of  the  State  of  New  Jersey,  shaU 
forfeit  and  pay  to  the  board  of  commissioners  of  pUots  the  sum  of  one  hun- 
dred dollars." 

By  the  statute  of  1864,  o.  196,  {5,  re€nacted  in  the  statute  of  1882,  c.  410, 
$2120,  **  Any  person  not  holding  a  license  as  pilot  under  this  act,  or  under 
the  laws  of  the  State  of  New  Jersey,  who  shall  pilot  or  offer  to  pilot  any 
ship  or  vessel  to  or  from  the  port  of  New  York  by  the  way  of  Sandy  Hoo^ 
shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction,  shall  be  pun- 
ished by  a  fine  not  exceeding  one  hundred  dollars  or  imprisonment  not  ex- 
ceeding sixty  days;  and  all  persons  employing  a  person  to  act  as  pilot  not 
holding  a  license  under  this  act,  or  under  the  laws  of  the  State  of  New 
Jersey,  shaU  forfeit  and  pay  to  the  board  of  commissioners  of  pilots  the 
sum  of  one  hundred  dollars." 
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of  pilotB,  provides  that  every  master  of  a  foreign  vessel  bound 
to  or  from  the  port  of  New  Yoric  by  the  way  of  Sandy  Hook 
^  shall  take  a  licensed  pilot,  or,  in  case  of  refusal  to  take  such 
pQoty  shall  himself,  owners  or  consignees,  pay  the  said  pilotage 
as  if  one  had  been  employed,  and  snch  pilotage  shall  be  paid  to 
the  pilot  first  speaking  or  offering  his  services  as  pilot  to  snch 
vessel."  It  then  goes  on  to  provide  that  ^  any  person  not  hold- 
ing a  license  as  pilot  under  this  act^"  or  under  the  laws  of  New 
Jersey,  who  shall  pilot  any  vessel  to  or  from  the  port  of  New 
York  by  the  way  of  Sandy  Hook,  shall  be  punished  by  fine  or 
imprisonment,  and  that  '^  all  persons  employing  a  person  to  act 
as  pilot,  and  not  holding  a  license  under  this  act,"  or  under  the 
laws  of  New  Jersey,  shall  pay  a  fine. 

By  these  provisions,  not  only  is  the  master  of  a  foreign  vessel 
required  to  take  a  licensed  pilot,  or,  in  case  of  refusal  to  take 
such  pilot,  required  to  pay  pilotage  to  the  pilot  first  offering  his 
services ;  but  the  subsequent  provision  as  to  any  '^  person  not 
holding  a  license  under  this  act,"  construed  in  connection  with 
the  previous  provision  as  to  licensing  the  master  of  a  ooasting 
vessel  as  its  pilot,  evidently  includes  the  master  of  a  foreign 
vessel,  and  subjects  him  to  fine  or  imprisonment  if  he  pilots  his 
own  vessel. 

The  requirement  to  take  a  licensed  pilot  or  pay  pilotage,  to- 
gether with  the  penalty  imposed  on  a  master  who  pilots  his 
own  foreign  vessel,  clearly  impose  compulsory  pilotage.  And 
it  was  held  by  this  court  in  The  China,  (1868)  7  Wall.  53,  that 
the  statute  of  1857  imposed  such  pilotage. 

The  statute  of  1867,  c.  930,  reenacted  in  the  statute  of  1882, 
c.  410,  §  2100,  enacts  that  a  pilot  bringing  in  a  vessel  from  sea, 
may  by  himself  or  one  of  his  boat^s  company,  pilot  her  to  sea 
when  she  next  leaves  the  port ;  provided  that  if  the  owner  shall 
desire  to  change  the  pilot,  the  commissioners  of  pilots  may  as- 
sign another  one  of  the  same  pilot  boat.  But  the  right  of  the 
owner  to  object  to  one  pilot  does  not  make  the  selection  of  an- 
other by  the  commissioners  a  voluntary  act  of  his. 

The  cases  in  the  New  York  Court  of  Appeals,  cited  by  the 
plaintiff,  do  not  affect  this  question.  In  Brown  v.  EUworth^ 
(1875)  60  N.  Y.  249,  the  only  point  decided  was.  that  a  pilot 
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hcensed  by  the  law  of  New  Jeraey  oonld  not  recover  pilota^ 
under  the  statnte  of  New  York.  And  in  GiUetfpie  v.  ZUHoseny 
(1875)  60  N.  Y.  449,  the  only  point  decided  was  that  the  pilot 
first  offering  his  services  could  not  recover  pilotage  if  the  mas- 
ter took  another  licensed  pilot. 

The  answer  to  the  first  question  certified  most  therefore  be 
that  the  statutes  of  New  York  do  impose  compulsory  pilotage 
on  foreign  vessels  inward  and  outward  bound  to  and  from  the 
port  of  New  York  by  the  way  of  Sandy  Hodk« 

This  action  is  at  common  law.  It  is  not,  and,  being  for  dam- 
ages inflicted  on  land,  could  not  be,  in  admiralty.  The  PVymr 
auth,  (1865)  3  Wall  20. 

At  common  law,  no  action  can  be  maintained  against  the 
owner  of  a  vessel  for  the  fault  of  a  compulsory  pilot. 

In  Carruther9  v.  Sydeboiham^  (1815)  4  M.  &  S.  77,  85,  Lord 
Ellenborough,  in  holding  that  the  act  of  the  pilot  was  not  the 
act  of  the  master  or  mariners  or  owner  of  the  ship,  said :  '^  Now 
to  make  the  pilot  the  representative  of  the  master,  and  con- 
sequently  to  exempt  the  underwriter  from  liability  for  his  acts, 
it  must  first  be  shown  that  there  is  a  privity  between  the  pilot 
and  the  master,  so  that  the  one  may  be  considered  as  the  rep- 
resentative or  agent  of  the  other.  But  does  the  master  appoint 
the  pilot  i  Certainly  not.  The  regulations  of  the  general  pilot 
act  impose  a  penalty  upon  the  master  of  every  ship  which  shall 
be  piloted  by  any  other  person  then  a  pilot  duly  licensed,  within 
any  limits  for  which  pilots  are  lawfully  appointed.  And  there 
is  an  exception  of  such  places  for  which  pilots  are  not  appointed. 
But  if  the  master  cannot  navigate  without  a  pilot  except  under 
a  penalty,  is  he  not  under  the  compulsion  of  la  w  to  take  a  pilot  t 
And  if  so,  is  it  just  that  he  should  be  answerable  for  the  mis- 
conduct of  a  person  whose  appointment  the  provisions  of  the 
law  have  taken  out  of  his  hands,  placing  the  ship  in  the  hands 
and  under  the  conduct  of  the  pilot  ?  The  consequence  is,  that 
there  is  no  privity  between  them." 

In  Attorney  General  v.  Case,  (1816)  3  Price,  302,  322,  in  the 
Court  of  Exchequer,  the  master  of  the  vessel  whose  owners  were 
held  liable,  as  the  court  said,  '*  was  not  compellable,  at  that 
time,  in  any  way,  either  under  the  penalty  of  double  the  wages, 


419  OCTOBER  TERM,  1900. 

Opinion  of  the  Court 

or  of  paying  even  the  single  wages,  to  have  any  pilot  on  board. 
It  was  his  own  act  to  have  him ;  and  it  can  be  only  in  the  case 
of  sach  an  officer  having  been  forced  npon  them,  and  without 
his  own  election,  that  the  responsibility  of  the  owner  can  pos- 
sibly be  discharged."  . 

In  The  Ma/ria,  (1839)  1  W.  Eob.  96, 106,  Dr.  Lushington,  on 
a  full  review  of  those  cases,  held  that  npon  general  principles, 
and  independently  of  the  express  provisions  in  the  English  stat- 
utes, the  compulsory  taking  of  a  pUot  relieved  the  owner  from 
all  responsibility  for  his  acts. 

In  Lucey  v.  Ingram,  (1840)  6  M.  &  W.  302, 315,  Baron  Parke, 
delivering  the  judgment  of  the  Court  of  Exchequer,  spoke  of 
the  exemption  of  the  master  who  was  compelled  to  take  a  pUot, 
from  liability  by  the  common  law  independent  of  statute,  as 
follows :  ^'  It  may,  indeed,  be  admitted,  that  in  many  of  the 
cases,  the  judges,  in  giving  their  judgments,  refer  to  the  obliga- 
tion of  the  master  to  take  a  pilot,  as  the  ground  on  which  his 
irresponsibility  is  founded ;  and  no  doubt  that  is  the  foundation, 
and  probably  the  only  foundation,  on  which  it  can  rest  inde- 
pendently of  the  statutes ;  but  the  language  of  the  exempting 
clause  in  the  last  pilot  act  certainly  carries  the  doctrine  further, 
and  it  may  well  be  conceived  that  this  extension  of  the  common- 
law  doctrine  was  not  accidental,  but  intentional.  The  object 
of  the  legislature,  in  establishing  pilots,  has  been  to  secure,  as 
far  as  possible,  protection  to  life  and  property,  by  supplying  a 
class  of  men  better  qualified  than  ordinary  mariners  to  take 
charge  of  ships  in  places  where,  from  local  causes,  navigation 
is  attended  with  more  than  common  difficulty.  To  effect  this 
object,  it  has  in  general  been  made  the  duty  of  the  master  of 
every  ship,  on  arriving  at  any  of  the  places  in  question,  to  take 
a  pilot  on  board,  and  to  give  up  to  him  the  navigation  of  the 
vessel.  The  master,  however  well  qualified  to  conduct  the  ship 
himself,  is  bound  under  a  penalty  in  a  great  measure  to  divest 
himself  of  its  control,  and  to  give  up  tb6  charge  to  the  pilot. 
As  a  necessary  consequence,  the  master  and  owners  are  ex- 
empted from  responsibility  for  acts  resulting  from  the  mis- 
management of  the  pilot."  He  then  proceeded  to  consider  the 
extension  of  the  exemption  by  statute,  which  has  no  bearing 
on  this  case. 
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In  The  HdSUn/y  (1868)  L.  R.  2  P.  C.  193,  201,  the  Judicial 
Committee  of  the  Privy  Oonncil  agreed  with  Sir  Robert  Phil- 
limore  in  the  same  case  in  the  Court  of  Admiralty,  L.  R.  2  Ad. 
&  Ec.  3,  "  in  his  statement  of  the  common  law  of  England,  with 
respect  to  the  liability  of  the  owner  of  a  vessel  for  injuries  occa- 
sioned by  the  unskillful  navigation  of  his  vessel,  while  under 
the  control  of  a  pilot,  whom  the  owner  was  compelled  to  take 
on  board,  and  in  whose  selection  he  had  no  voice ;  and  that  this 
law  holds  that  the  responsibility  of  the  owner  for  the  acts  of 
his  servant  is  founded  upon  the  presumption  that  the  owner 
chooses  his  servant  and  gives  him  orders  which  he  is  bound  to 
obey,  and  that  the  acts  of  the  servant,  so  far  as  the  interests  of 
third  persons  are  concerned,  must  always  be  considered  as  the 
acts  of  the  owner." 

There  is  no  occasion  to  refer  further  to  the  English  cases  in 
admirialty,  because  in  England  it  is  held  that  the  ship  is  not  re- 
sponsible in  admiralty,  where  the  owner  would  not  be  at  com- 
mon law,  differing  in  this  respect  from  our  own  decisions.  The 
China,  7  WaU.  53 ;  Ralli  v.  Troop,  (1894)  157  U.  S.  386,  402, 
420  ;  The  John  0.  Stevens,  (1898)  170  U.  S.  113, 120-122  ;  The 
BametabU,  (1901)  181  U.  S.  464. 

In  The  China,  affirming  the  decision  of  the  Circuit  Court  in 
admiralty,  the  liability  of  a  vessel  in  rem  for  a  collision  from  the 
fault  of  a  compulsory  pilot  was  put  upon  the  maritime  law,  the 
court  saying :  '^  The  maritime  law  as  to  the  position  and  powers 
of  the  master,  and  the  responsibility  of  the  vessel,  is  not  derived 
from  the  civil  law  of  master  and  servant,  nor  from  the  common 
law."  ^'  According  to  the  admiralty  law,  the  collision  impresses 
upon  the  wrongdoing  vessel  a  maritime  lien.  This  the  vessel 
carries  with  it  into  whosesoever  hands  it  may  come.  It  is  in- 
choate at  the  moment  of  the  wrong,  and  must  be  perfected  by 
subsequent  proceedings."  "  The  proposition  of  the  appellants 
would  blot  out  this  important  feature  of  the  maritime  code,  and 
greatly  impair  the  efficacy  of  the  system.  The  appellees  are 
seeking  the  fruit  of  their  lien."    7  Wall.  68. 

Such  was  the  view  of  that  case  taken  by  the  whole  court  in 
Ralli  V.  Troop,  in  which  the  majority  of  the  judges  said  of  it : 
"  That  decision  proceeded,  not  upon  any  authority  or  agency 
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of  the  pilot,  derived  from  the  civil  law  of  master  and  servant, 
OP  from  theoommon  law,  as  the  representative  of  the  owners  of 
the  ship  and  cargo ; "  "  but  upon  a  distinct  principle  of  the  mari- 
time law,  namely,  that  the  vessel  in  whosesoever  hands  she  law- 
fully is,  is  herself  considered  as  the  wrongdoer  liable  for  the  tort, 
and  subject  to  a  maritime  lien  for  the  damages."  157  U.  S. 
402.  And  the  dissenting  judges  said  that  in  The  China  ^'  this 
court  held,  contrary  to  the  English,  but  conformably  to  the 
continental  authorities,  that  a  vessel  was  liable  for  the  conse- 
quences of  a  collision  through  the  negligence  of  a  pilot  taken 
compulsorily  on  board,  although  it  was  admitted  that,  if  the 
action  had  been  at  common  law  against  the  owner,  and  proba- 
bly also  in  personam  in  admiralty,  there  could  have  been  no 
recovery,  as  a  compulsory  pilot  is  in  no  sense  the  agent  or  ser- 
vant of  the  owner."     157  U.  S.  423. 

In  none  of  the  cases  in  which  actions  at  law  have  been  main- 
tained against  the  owner  of  a  ship  for  the  fault  of  a  pilot  was 
the  owner  compelled  to  employ  the  pilot. 

In  Bvs»y  v.  Donaldson^  (1800)  4  Dall.  194,  in  the  Supreme 
Court  of  Pennsylvania,  an  action  on  the.  case  was  brought 
against  the  owner  of  a  ship  for  damages  by  collision  ;  and  the 
defence  that  the  ship  "  was  in  the  charge  of  a  public  pilot  of  the 
port  (a  person  not  the  choice,  nor  the  voluntary  agent,  of  the 
owner)  when  the  injury  was  committed,"  was  overruled.  But 
the  statute  of  Pennsylvania,  cited  in  that  case,  simply  provided 
that  the  pilot  first  oflfering  himself  to  any  inward  bound  ship 
should  be  entitled  to  take  charge  of  her ;  and  that,  if  the  mas- 
terof  any  ship  should  refuse  or  neglect  to  take  a  pilot,  the  mas- 
ter, owner  or  consignee,  should  forfeit  and  pay  a  sum  equal  to 
half  pilotage,  to  the  use  of  the  societj'^  for  the  relief  of  distressed 
and  decayed  pilots,  their  widows  and  children.  Penn.  Stat. 
April  11,"  1793,  §§  8,  10;  3  Dall.  Laws,  424,  426.  The  subse- 
quent pilot  laws  of  Pennsylvania  have  made  similar  provisions. 
Cooley  V.  Board  of  Wardens,  (1851)  12  How.  299.  And  the 
Supreme  Court  of  Pennsylvania  has  held  that  they  did  not  make 
the  employment  of  a  pilot  compulsory,  saying :  "  The  legisla- 
ture have  wisely  decided  not  to  compel  the  owners  to  supply 
one,  but  have  permitted  them,  if  they  please,  to  compound  by 
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paying  half  pilotage,  for  the  benevolent  and  beneficial  purpose 
of  relieving  distressed  and  decayed  pilots,  their  widows  and 
children.  The  act  sets  out  an  inducement  to  avail  themselves 
of  tbeir  services,  bat  does  not  compel  them  to  do  so."  FUmiigen 
V.  Washington  Ins.  Co.,  (1847)  7  Penn.  St.  306,  312.  And  see 
The  GreoU,  (1853)  2  Wall.  Jr.  485,  516,  517. 

So  in  WiUiainam  v.  Price,  (1826)  4  Martin  (N.  S.)  399,  the 
Supreme  Court  of  Louisiana  maintained  an  action  for  a  colli- 
sion by  a  vessel  ^'  at  the  time  under  the  care  and  consequently 
the  control  of  a  licensed  pilot."  But  the  statutes  of  Louisiana, 
likewise,  only  provided  that "  if  the  master  of  any  ship  or  vessel 
coming  to  the  port  of  New  Orleans  shall  refuse  to  receive  on 
board  and  employ  a  pilot,  the  master  or  owner  of  such  ship  or 
vessel  shall  pay  to  such  pilot,  who  shall  have  offered  to  go  on 
board  and  take  charge  of  the  pilotage  of  the  vessel,  half  pilot- 
age." Law  of  Territory  of  Orleans  of  March  31, 1805,  §  17, 
p.  140 ;  Louisiana  Rev.  Stat.  1853,  p.  457,  §  17 ;  Rev.  Stat.  1856, 
pp.  403,  404,  §§  9, 19.  And  this  court  has  held  that  those  stat- 
utes are  not  compulsory.  The  MerritnckCj  (1871)  14  WalL  199, 
203. 

In  Tales  v.  Brovm,  (1829)  8  Pick.  22,  in  the  Supreme  Judicial 
Court  of  Massachusetts,  in  which  the  owners  of  a  vessel  were 
held  liable  for  a  collision  by  the  fault  of  a  pilot,  it  is  only  stated 
that  he  was  duly  authorized  to  pilot  the  ship,  that  he  held  his 
commission  under  the  executive  authority  of  the  Commonwealth, 
and  that  the  owners  had  selected  him  for  this  service.  And  in 
Massachusetts,  as  has  been  observed  by  its  court,  '^  the  statute 
does  not  make  it  incumbent  on  the  master  of  a  vessel,  subject 
to  pilotage,  to  receive  a  pilot,  if  he  chooses  to  navigate  her  him- 
-self,"  although  it  makes  him  and  the  owner  liable  to  pay  full 
pilotage  fees  if  a  pilot  offers  his  services  and  they  are  refused. 
Martin  v.  EiUon,  (1845)  9  Met.  371,  373. 

In  Detiison  v.  Seymour^  (1832)  9  Wend.  1,  in  the  Supreme 
Court  of  New  York,  the  taking  of  a  pilot  was  not  compulsory, 
and  the  court  said :  ^^  The  officer  here  called  the  pilot  is  not  the 
same  as  the  pilot  recognized  in  the  laws  regulating  foreign  com- 
merce." 

In  Atlee  v.  Packet  Co.,  (1874)  21  WalL  389,  which  waaa  suit 
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in  perionam  in  the  admiraltj,  where  the  owners  of  a  Teasel  were 
held  h'able  for  the  fault  of  a  pilot,  it  does  not  appear  that  they 
acted  under  corapalsion  in  appointing  him,  and  the  question  of 
their  liability  for  his  acts  was  not  discussed. 

In  Sherlock  v.  AUing^  (1876)  93  TJ.  S.  99,  the  case  came  to 
this  coart  on  writ  of  error  from  the  Supreme  Court  of  the  State 
of  Indiana,  and  therefore  none  but  Federal  questions  were  within 
the  jurisdiction  of  this  court ;  and  the  only  questions  decided, 
or  which  could  have  been  decided,  were  that  an  act  of  Indiana 
making  any  person  liable  for  the  death  of  another  caused  by 
his  wrongful  act  or  omission  was  not,  as  applied  to  a  tort  com- 
mitted on  navigable  waters  within  the  State,  an  encroachment 
on  the  commercial  powers  of  Congress ;  and  that  an  act  of  Con- 
gress making  the  master  and  owners  of  a  vessel  liable  for  in- 
jniieB  to  passengers  under  certain  circumstances  afforded  no 
defence  to  the  action. 

The  liability  of  the  owner  at  common  law  for  the  act  of  a 
pilot  on  his  vessel  is  well  stated  by  Mr.  Justice  Story  in  his 
Treatise  on  Agency,  (2d  ed.)  §  4:56a ;  ^^  The  master  of  a  ship, 
and  the  owner  also,  is  liable  for  any  injury  done  by  the  negli- 
gence of  the  crew  employed  in  the  ship.  The  same  doctrine 
will  apply  to  the  case  of  a  pilot,  employed  by  the  master  or 
owner,  by  whose  negligence  any  injury  happens  to  a  third  per- 
son or  his  property ;  as,  for  example,  by  a  collision  with  another 
ship,  occasioned  by  his  negligence.  And  it  will  make  no  dif- 
ference in  the  case,  that  the  pilot,  if  any  is  employed,  is  required 
to  be  a  licensed  pilot ;  provided  the  master  is  at  liberty  to  take 
a  pilot,  or  not,  at  his  pleasure ;  for,  in  such  a  case,  the  master 
acts  voluntary,  although  he  is  necessarily  required  to  select 
from  a  particular  class.  On  tiie  other  hand,  if  it  is  compulsive 
npon  the  master  to  take  a  pilot,  and,  a  fortiariy  if  he  is  bound 
to  do  so  nnder  a  penalty,  then,  and  in  such  case,  neither  he,  nor 
the  owner,  will  be  liable  for  injuries  occasioned  by  the  negli- 
gence of  a  pilot ;  for,  in  such  a  case,  the  pilot  cannot  be  deemed 
properly  the  servant  of  the  master  or  the  owner,  but  is  forced 
upon  them,  and  the  maxim.  Qui  facit  per  aUarn  faoit  per  ee, 
does  not  apply." 

The  answer  to  the  second  question  must  therefore  be  that  in 
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an  action  at  common  law  the  shipowner  is  not  liable  for  in- 
jurieB  inflicted  exclusively  by  negligence  of  a  pilot  accepted  by 
a  vessel  compolsorily. 

Ansfcer  to  tKe  first  question  in  the  affi/rmati/oe;  to  the  $econd 
in  ihe  negative. 


*•» 


LAKE  STREET  ELEVATED  RAILBOAD  COMPANY  «. 
FARMERS'  LOAN  AND  TRUST  COMPANY. 

BBBOB  TO  THX  SUPABKB  001TBT  Of  THK  8TATB  OT  ILLIKOI8. 

No.  an.    Snlmiittwl  May  13,  IWl.— Decided  May  87,  li»l 

The  action  of  the  Supreme  Court  of  Illinois  in  this  case  on  April  17,  1901, 
WM  a  fuU  oomplianoe  with  the  mandate  of  this  court  in  this  case,  177 
U.  S.  61. 

Thb  case  is  stated  in  the  opinion  of  the  court 

Mr.  Herbert  B.  Turner  and  Mr.  WiUiam  Berry  for  the  mo- 
tion to  dismiss. 

Mr.  Clarence  A.  Knight  opposing. 

Ms.  JusnoB  Shibas  delivered  the  opinion  of  the  court 

When  this  cause  was  before  us  at  October  term,  1899,  it  was 
determined  that  the  jurisdiction  of  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Illinois  had  attached, 
as  respected  the  Lake  Street  Elevated  Bailroad  Company  and 
its  property,  before  the  institution,  by  the  Lake  Street  Elevated 
Bailroad  Company,  in  the  Superior  Court  of  Cook  County,  Illi- 
nois, of  a  suit  involving  the  same  parties  and  questions  as  those 
in  the  Federal  court ;  and,  accordingly,  it  was  held  that  the 
decree  of  injunction  granted  by  the  Superior  Court  and  affirmed 
by  the  Appellate  Court  and  by  the  Supreme  Court  of  Illinois, 
VOL.  oLxzxn — 27 
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enjoiaing  and  restraining  the  Farmers'  Loan  and  Trust  Company 
from  proceeding  with  its  suit  in  the  Circuit  Court  of  the  Uni- 
ted States,  had  been  improperly  granted ;  and  thereupon  the 
judgment  of  the  Supreme  Court  was  reversed,  and  the  cause 
remanded  to  that  court  for  further  proceedings  not  inconsist- 
ent with  the  opinion  of  this  court.    177  U.  S.  51,  62. 

In  pursuance  of  the  mandate  and  in  conformity  with  the 
opinion  of  this  court,  the  Supreme  Court  of  Illinois,  on  April  17, 
1901,  reversed  and  set  aside  the  judgment  of  the  Appellate 
Court  and  the  injunction  decree  of  the  Superior  Court. 

This  action  of  the  Supreme  Court  of  Illinois  was  a  full  com- 
pliance with  the  mandate  of  this  court. 

But  it  is  now  complained  that  the  Supreme  Court  went  fur- 
ther, and  beyond  our  mandate,  in  directing  the  Superior  Court 
to  dismiss  the  bill ;  and  this  writ  of  error  was  sued  out  asking 
us  to  supervise  and  reverse  the  action  of  the  Supreme  Court  in 
that  respect. 

But  the  Supreme  Court,  in  directing  a  dismissal  of  the  bill, 
was  in  the  exercise  of  its  own  jurisdiction  over  the  cause  pend- 
ing in  the  Superior  Court  of  Cook  County.  Whether  it  should 
order  that  court  to  suspend  action  until  the  Federal  court  had 
exhausted  its  jurisdiction  or  to  dismiss  the  bill,  leaving  the  par- 
ties to  abide  by  the  decree  of  the  court  whose  jurisdiction  had 
first  attached,  was  for  the  Supreme  Court  of  Illinois  to  deter- 
mine, and  as  such  action  in  nowise  involved  any  Federal  ques- 
tion this  court  has  no  jurisdiction  to  review  it. 

It  cannot  be  said  that,  by  ordering  the  dismissal  of  the  bill, 
the  Supreme  Court  of  Illinois  passed  upon  Federal  questions 
involved  in  the  litigation  in  such  a  sense  as  to  give  this  court 
jurisdiction  to  review  its  decree.  The  record  of  the  case  when 
here  before  discloses  that,  so  far  as  Federal  rights  were  con- 
cerned, they  were  asserted  by  the  defendants  in  the  Su{)erior 
Court,  and  hence  the  dismissal  of  the  bill,  if  it  affected  such 
Federal  rights  at  all,  was  not  a  decision  against  the  parties  in- 
voking them,  which  alone  would  give  us  jurisdiction. 

The  writ  of  error  ia 

Dismissed. 
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BEAGAN  V.  UNITED  STATES. 

AFPKAL  FBOM  THX  OOUBT  OV  OLAUS. 
KO.S3B.    AxgOMl April  15, IML—DMidtd May S7,19QL 

In  1896,  oommissioners  appointed  by  JndgM  of  the  United  Stetet  Court 
in  the  Indian  Territory  were  inferior  offlcers,  not  holding  their  ofBoesfor 
life,  or  by  any  fixed  tenure,  bat  mibjeot  to  removal  by  the  appointing 
power. 

Commissioners  appointed  by  that  court  prior  to  the  act  of  March  1,  1896, 
were  entitled  to  reappointment  under  that  act,  but  were  remoTable  at 
pleasure  unless  at  that  date,  or  at  the  date  of  removal,  causes  for  re- 
moval were  prescribed  by  law. 

As  no  causes  for  removal  had  been  prescribed  by  law  at  the  date  of  the  re- 
moval of  claimant  in  1896,  he  was  subject  to  removal  by  the  judge  of  hia 
district,  and  the  action  of  that  judge  in  removing  him  was  not  open  to 
review  in  an  action  for  salary. 

Appellant  filed  his  petition  in  the  Conrt  of  Claims,  Octo- 
ber 13, 1897,  and  an  amended  petition  October  27, 1899,  seek- 
ing to  recover  salary  as  United  States  Commissioner  in  the 
Indian  Territory,  at  the  rate  of  $1500  per  annam,  from  Feb- 
ruary 1,  1896,  to  September  30, 1899,  aggregating  $6375. 
The  findings  of  fact  and  eondasion  of  law  were  as  follows : 
'^  I.  The  claimant  was,  on  the  25th  day  of  April,  1893,  ap- 
pointed by  the  United  States  court  for  the  Indian  Territory 
United  States  commissioner  within  said  Territory,  under  the  pro- 
visions of  section  39  of  an  act  of  Congress  approved  May  2, 
1890,  chapter  182,  (1st  Suppl.  Rev.  Stat.  737,)  and  upon  the 
1st  day  of  March,  1895,  the  claimant  was  one  of  the  present 
commissioners,  then  holding  of9ce  under  an  existing  appoint- 
ment. On  April  17, 1895,  the  following  order  was  entered  of 
record  in  the  United  States  court  in  the  Indian  Territory, 
Southern  District  : 

^'  ^  It  appearing  from  the  records  of  this  court  that  the  said 
William  R.  Reagan  was  a  duly  appointed,  qualified  and  acting 
commissioner  for  the  United  States  court  for  the  Third  Judi- 
cial Division  of  the  Indian  Territory,  located  at  Chickaaha,  on 
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the  1st  day  of  March,  1895,  it  is  hereby  ordered  that  in  acoord- 
ance  with  the  act  of  Congress  approved  March  1, 1895,  the  said 
William  K.  Keagan  be,  and  he  is  hereby,  continued  in  oi&ce,  and 
the  bond  hereinbefore  recited  be,  and  the  same  is,  in  all  things 
approved  and  confirmed.  C.  B.  Kilqore,  Jvdge^  " 

^^  II.  He  continuously  performed  the  duties  and  received  the 
salary  of  said  office  until  the  31st  day  of  January  in  the  year 
1896,  when  the  following  letter  was  entered  upon  the  records 
of  the  United  States  court  in  the  Indian  Territory,  in  the  South- 
em  District,  by  the  Hon.  Constantino  B.  Kilgore,  judge  of  said 
court: 

"*In  Chambers, 
^^  ^  Abdmobb,  Indian  Tbbbitoby,  Jantbory  SUt,  1896. 

^  ^  Hon.  William  R.  Bbaoan,  United  States  commissioner  for 

the  fourth  commissioner's  district  in  and  for  the  southern 

district  of  the  Indian  Territory. 

^^^Sir:  I  feel  it  my  duty  to  declare  the  office  of  oommis- 

sioner  in  that  district  vacant  and  to  notify  you  that  you  are  no 

longer  United  States  commissioner  for  that  district,  and  your 

successor  will  be  named  at  once. 

^'  ^  There  are  many  reasons  which  I  could  assign  for  my  action 
in  this  behalf,  but  I  will  only  suggest  one  now,  that  is,  your 
age  and  the  infirmities  incident  thereto  render  you,  in  my  judg- 
ment, in  many  respects  unfit  for  the  office. 

a  I  Yery  respectfully,  your  obedient  servant^ 

"  *  C.  B.  KiLGOBB, 

'''Judge  U.S.  Dial.  CouH,  S.  DuL' 

"  The  letter  was  not  sent  to  the  claimant  or  served  upon  him. 
No  other  statement  of  cause  was  made.  The  claimant  was 
given  no  notice  of  any  charge  against  him.  No  hearing  was 
allowed  the  claimant  and  no  opportunity  to  submit  proof  in  his 
defence. 

"  III.  The  claimant  protested  that  said  letter  was  insafficient 
to  effect  his  removal,  and  duly  served  such  protest  upon  the 
Hon.  Constantine  B.  Kilgore,  judge  of  said  court. 

"  IV,  On  February  10, 1896,  one  John  E.  Williams^  who  had 
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been  designated  by  said  judge  as  United  States  commissioner  in 
the  claimant's  place,  came  to  daimaint's  office  with  two  armed 
deputy  marshals,  and,  presenting  his  order  of  appointment,  de- 
manded possession  of  the  dockets,  books,  and  papers  belonging 
to  claimant's  office  as  United  States  commissioner. 

^^  Y.  The  order  of  appointment  of  said  Williams  is  as  follows : 

^^'In  Chahbbbs, 
'^  ^  Abdmobb,  Indian  TssKnoBT,  Jaivuary  SUt^  1896. 

^  ^  John  R.  Williams,  a  resident  of  Ryan,  Southern  District  of 
Indian  Territory,  is  hereby  appointed  United  States  commis- 
sioner in  and  for  the  Fourth  District  of  the  Southern  District  of 
the  Indian  Territory. 

" '  Said  appointment  to  take  effect  at  once. 

^^  ^  It  is  further  ordered  that  said  commissioner  shall  reside  at 
Ryan,  and  that  be  shall  hold  court  at  Ryan  and  at  the  town  of 
Duncan  in  said  district  until  further  ordered,  the  time  to  be  di- 
vided so  as  to  dispose  of  the  business  at  both  points,  which  time 
shall  be  determined  upon  hereafter. 

"*0.  B.  KiLGORE, 

« *  Jvdge  U.  S.  Ot.,  So.  Dist? 

*^  YI.  The  claimant  protested  and  refused  to  recognize  said 
Williams  as  his  successor^  in  said  office,  excepting  so  far  as  he 
was  compelled  thereto  by  the  exercise  of  superior  force  on  the 
part  of  the  deputy  marshals  aforesaid  and  said  Williams.  There- 
upon the  claimant  and  said  Williams  joined  in  the  following 
instrument  of  writing: 

"  ^  DuNOAN,  Indian  TEssrroBT,  1 
Southern  District.  \ 

<<  <  This  instrument  of  writing  witnesseth : 

" '  That  whereas  C.  B.  Kilgore,  judge  of  the  United  States  court 
for  the  Southern  District  of  the  Indian  Territory,  on  the  31st 
day  of  January,  A.  D.  1 896,  made,  and  caused  to  be  entered 
upon  the  docket  of  his  court  at  Ardmore,  Indian  Territory,  an 
order  declaring  my  office  of  United  States  Commissioner  for  the 
Ryan  division  of  said  district  vacant ;  and  at  the  same  time  ap- 
pointing John  R.  Williams  to  be  my  successor  in  said  office, 
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and  the  said  Beagan  having  appealed  to  the  oonrts  of  the  United 
States  from  said  order,  on  the  ground  that  said  order  is  oontrary 
to  the  law : 

'^ '  Now,  therefore,  it  is  agreed  by  and  between  the  parties  here- 
to that  said  Reagan  will  turn  over  and  surrender  the  dockets, 
books,  and  papers  belonging  to  said  office  under  protest,  and 
that  said  Williams  receives  the  same  with  the  understanding 
that  said  Reagan  jdelds  no  rights  by  so  doing  that  he  would 
otherwise  have. 

^^  Witness  our  hands  this  10th  day  of  February,  A.  D.  1896. 

"  *  Jno.  R.  Williams. 
« «  Wm.  R.  Reagan.' 

*^  YII.  The  claimant  received  a  salary  of  $1500  per  annum 
up  to  the  8d  day  of  February,  1896,  but  since  that  date  has 
not  been  paid  said  salary  or  any  part  thereof. 

^^  VIII.  Claimant  took  no  other  or  further  action  to  assert 
his  claim  to  said  office  or  to  obtain  a  reversal  of  the  action  of 
Judge  Kilgore  until  the  institution  of  this  proceeding. 

"  IX.  From  the  3d  day  of  February,  1896,  until  the  7th  day 
of  October,  1897,  John  R  Williams,  who  was  appointed  by 
Judge  Kilgore  to  said  office  in  claimant's  stead,  exercised  said 
office  and  was  paid  the  salary  thereof.  On  said  date  one  Horace 
M.  Wolverton  was  appointed  as  the  successor  of  said  John  R. 
Williams  by  Hon.  Hosea  Townsend,  United  States  judge  for 
said  district,  and  since  that  time  has  exercised  said  office  and 
has  been  paid  the  salary  thereof. 

^^  X.  From  the  3d  day  of  February,  1896,  until  the  commence- 
ment of  this  action,  the  disbursing  clerk  of  the  De{)artment  of 
Justice  paid  to  the  persons  who  succeeded  claimant  to  said  office 
the  salary  of  said  office  in  the  absence  of  any  notice  on  the  part 
of  claimant  that  he  claimed  to  be  lawfully  entitled  to  said  office 
and  the  salary  thereof,  or  any  claim  or  demand  on  the  part  of 
claimant  for  the  payment  to  him  of  such  salary  for  said  period 
of  time  or  any  part  thereof. 

*^  Canohmon  of  Law. 
^^  Upon  the  foregoing  findings  of  fact,  the  court  decide,  as  a 
oonclusion  of  law,  that  the  petition  be  dismissed." 
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Judgment  was  thereupon  rendered  dismissing  the  petition, 
and  the  case  was  brought  to  this  court  by  appeal  The  opinion 
below  is  reported  35  C.  CI.  90. 

Mr.  WiUiam  B.  King  for  appellant. 

Mr.  Assistant  Attorney  General  Pradt  for  appellee. 

Ms.  Chief  Justice  Fuller  delivered  the  opinion  of  the  court. 

Section  39  of  the  act  of  May  2, 1890,  26  Stat.  98,  c.  182,  pro- 
vided: 

'*  That  the  United  States  court  in  the  Indian  Territory  shall 
have  all  the  powers  of  the  United  States  Circuit  Courts  or  Cir- 
cuit Court  judges  to  appoint  commissioners  within  said  Indian 
Territory,  who  shall  be  learned  in  the  law,  and  shall  be  known 
as  United  States  commissioners ;  but  not  exceeding  three  com- 
missioners shall  be  appointed  for  any  one  division,  and  such  com- 
missioners when  appointed  shall  have,  within  the  district  to  be 
designated  in  the  order  appointing  them,  all  the  powers  of  com- 
missioners of  Circuit  Courts  of  the  United  States. 

^  They  shall  be  ex  officio  notaries  public,  and  shall  have  power 
to  solemnize  marriages. 

"The  provisions  of  chapter  ninety-one  of  the  said  laws  of  Ar- 
kansas, regulating  the  jurisdiction  and  procedure  before  justices 
of  the  peace,  are  hereby  extended  over  the  Indian  Territory ; 
and  said  commissioners  shall  exercise  all  the  powers  conferred 
by  the  laws  of  Arkansas  upon  justices  of  the  peace  within  their 
districts ;  but  they  shall  have  no  jurisdiction  to  try  any  cause 
where  the  value  of  the  thing  or  the  amount  in  controversy  ex- 
ceeds one  hundred  dollars." 

The  act  of  March  1, 1895,  28  Stat.  693,  c.  145,  provided  for 
additional  judges  of  the  court,  and  by  section  4 : 

"That  each  judge  of  said  court  shall  have  the  powers  con- 
ferred by  law  upon  the  United  States  Circuit  Courts  to  appoint 
commissioners  within  the  district  in  which  he  presides,  who,  at 
the  time  of  their  appointment,  shall  be  duly  enrolled  attorneys 
of  some  court  of  record  of  the  United  States  or  of  some  State^ 
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and  shall  be  competent  and  of  good  standing,  and  shall  be 
known  as  United  States  commissioners,  bat  not  exceeding  six 
commissioners  shall  be  appointed  for  any  district  hereinbefore 
constituted : 

'^  Provided^  That  the  present  commissioners  shall  be  yicladed 
in  that  number  and  shall  hold  office  under  their  existing  ap- 
pointments, subject  to  removal  by  the  judge  of  the  district 
where  said  commissioners  reside,  for  causes  prescribed  by  Law. 
The  judge  for  each  district  may  fix  the  place  where,  or  the 
time  when,  each  commissioner  shall  hold  his  regular  terms  of 
court. 

^'  The  order  appointing  such  commissioners  shall  be  in  writ- 
ing and  shall  be  spread  upon  the  records  of  one  of  the  courts  of 
the  district  for  which  they  are  appointed ;  and  such  order  shall 
designate,  by  metes  and  bounds,  the  portion  of  the  district  for 
which  they  are  appointed.  They  shall  have  all  the  powers  of 
commissioners  of  the  Circuit  Courts  of  the  United  States. 

^'  They  shall  be  eso  officio  notaries  public  and  ex  offi/Ao  jus- 
tices of  the  peace  within  and  for  the  portion  of  the  district  for 
which  they  are  appointed,  and  shall  have  the  power  as  such  to 
solemnize  marriages." 

Appellant  was  appointed  a  commissioner  April  25, 1893,  and 
was  such  on  March  1,  1895.  In  view  of  the  proviso  he  was 
continued  in  office  until  January  31,  1896,  when  he  was  re- 
moved by  the  judge  of  the  district  where  he  resided,  and  an- 
other person  appointed. 

He  now  contends  that  the  removal  was  void,  because  the 
cause  assigned  for  the  action  of  the  judge  was  not  a  ^^  cause 
prescribed  by  law,"  and  because  he  was  given  no  notice,  of  any 
charge  against  him,  and  no  hearing,  contrary  to  the  statute. 

The  commissioners  appointed  by  the  judges  of  the  United 
States  Court  in  the  Indian  Territory  are  inferior  officers,  not 
holding  their  offices  for  life,  or  by  any  fixed  tenure,  and  they 
fall  within  the  settled  rule  that  the  power  of  removal  is  incident 
to  the  power  of  appointment.  EcparUHennen^  13  Pet  280, 
258 ;  Parsons  v.  United  States,  167  U.  S.  324.  But  it  is  as- 
sumed that  because  of  the  language  of  the  proviso,  commission- 
ers appointed  by  the  court  prior  to  March  1,  1895,  formed  an 
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ezoeptJonal  cUu»  from  oommissioDerB  appointed  by  the  judges 
of  that  court  after  that  date,  and  hold  office  antil  they  are  re- 
moved for  causes  prescribed  by  existing  law,  or  until  Congress 
passes  a  law  defining  such  causes.  The  latter  view  may  be  re- 
jected at  once,  for  the  words  "  causes  prescribed  by  law,"  mani- 
festly relate  to  causes  prescribed  when  the  act  was  approved, 
or  at  least  when  the  removal  was  made.  Not  only  is  there 
nothing  here  to  give  them  any  other  meaning,  but  it  cannot  be 
presumed  that  Oongress  intended  to  forbid  the  exercise  by  the 
judges  of  their  power  in  the  matter  of  these  appointments  in 
the  instance  of  these  particular  commissioners,  Or  to  provide 
that  they  should  hold  office  during  Uf  e,  or  until  Congress  should 
specify  causes  subjecting  them  to  removal,  while  all  other  com- 
missioners were  removable  at  the  will  of  the  power  appointing 
them. 

The  proviso  was  enacted  apparently  out  of  abundant  caution 
lest  the  legislation  in  respect  of  the  United  States  Court  in  the 
Indian  Territory  might  operate  in  itself  to  turn  the  then  com- 
missioner out  of  office,  and  if  Congress  had  intended  in  addition 
that  they  should  hold  office  free  from  the  rule  applicable  to 
others,  we  think  that  the  intention  would  have  been  plainly 
expressed. 

The  inquiry  is  therefore  whether  there  were  any  causes  of 
removal  prescribed  by  law,  March  1,  1895,  or  at  the  time  of 
the  removal  If  there  were,  then  the  rule  would  apply  that 
where  causes  of  removal  are  specified  by  constitution  or  statute, 
as  also  where  the  term  of  office  is  for  a  fixed  period,  notice  and 
hearing  are  essential.  If  there  were  not,  the  appointing  power 
could  remove  at  pleasure  or  for  such  cause  as  it  deemed  suffi- 
cient. 

The  suggestion  that  the  proviso  refers  to  such  causes  as  courts 
might  recognize  as  just  will  not  do,  for  ^^  prescribed  by  law  "  is 
prescribed  by  legislative  act,  and  removal  for  cause,  when  causes 
are  not  defined  nor  removal  for  cause  provided  for^  is  a  matter 
of  discretion  and  not  reviewable. 

It  does  not  appear  that  any  causes  for  removal  of  these  court 
officers  were  ever  affirmatively  specified  by  Congress ;  but  it  is 
said  that  Congress  had  prescribed  such  causes  by  the  adoption 
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in  the  Indian  Territory  of  certain  laws  of  Arkansas.  By  aeo* 
tion  thirty-one  of  the  act  of  May  2, 1890,  some  of  those  laws 
were  put  in  force  in  the  Indian  Territory,  and  by  section  thirty- 
nine  the  commissioners  were  authorized  to  exercise  all  the 
powers  conferreid  by  the  laws  of  Arkansas  on  justices  of  the 
peace  within  their  districts,  and  the  provisions  of  chapter  ninety- 
one  of  those  laws  regulating  the  jurisdiction  of  and  procedure 
before  justices  of  the  peace  were  extended  to  that  Territory. 
By  the  act  of  March  1, 1895,  these  were  reeenacted,  and  chap- 
ters forty-five  and  forty-six  of  Mansfield's  Digest,  treating  of 
criminal  law  and  criminal  procedure,  were  also  put  in  foroe 
there. 

The  argument  is  that  the  effect  of  these  provisions  was  to 
put  the  commissioners  in  the  place  of  justices  of  the  peace  in 
Arkansas,  and  that  consequently  the  causes  prescribed  by  law 
for  the  removal  of  justices  of  the  peace  must  be  taken  as  pre- 
scribed by  law  as  causes  for  the  removal  of  commissioners. 

In  our  opinion  this  conclusion  does  not  follow.  In  order  to 
clothe  the  commissioners  with  the  powers  pertaining  to  justices 
of  the  peace,  this  was  conveniently  accomplished  by  reference, 
but  that  did  not  convert  these  officers  of  the  United  States 
Court  in  the  Indian  Territory  into  justices  of  the  peace  or 
change  the  relations  between  them  and  the  judges  of  that  court. 
Justices  of  the  peace  in  Arkansas  by  state  constitution  and 
laws  hold  office  for  two  years,  and  cannot  be  removed  except 
for  cause,  and  on  notice  and  hearing.  The  commissioners  hold 
office  neither  for  life,  nor  for  any  specified  time,  and  are  within 
the  rule  which  treats  the  power  of  removal  as  incident  to  the 
power  of  appointment,  unless  otherwise  provided.  By  chap* 
ters  forty-five  and  forty-six,  justices  of  the  peace  on  conviction 
of  the  offences  enumerated  are  removable  from  office,  but  these 
necessarily  do  not  include  all  causes  which  might  render  the 
removal  of  commissioners  necessary  or  advisable.  Congress 
did  not  provide  for  the  removal  of  commissioners  for  the  causes 
for  which  justices  of  the  peace  might  be  removed,  and  if  this 
were  to  be  ruled  otherwise  by  construction,  the  effect  would  be 
to  hold  the  commissioners  in  office  for  life  unless  some  of  those 
specially  enumerated  causes  became  applicable  to  them. 
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We  agree  with  the  Court  of  Claims  that  this  would  be  a  most 
nnreasonable  oonstmction  and  would  restrict  the  power  of  re- 
moyal  in  a  manner  which  there  is  nothing  in  the  case  to  indicate 
ooold  have  been  contempla4;ed  by  Congress. 

If  causes  of  removal  had  been  prescribed  by  law  before  the 
removal  of  appellant  that  woald  have  presented  a  different  ques- 
tion, but  as  there  were  then  none  such,  the  proviso  did  not 
operate  to  take  him  out  of  the  rule  expounded  in  Ex  parte 
Hennen^  and  the  mere  fact  that  in  that  particular  this  part  of 
the  proviso  was  inoperative  as  to  him  did  not  change  the  result 

Judgment  affirmed. 


•^•^ 
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The  eesential  elements  of  due  process  of  law  are  notice  and  opportunity  to 
defend,  and  in  determining  whether  such  rights  are  denied,  the  court  is 
governed  by  the  snbstance  of  things  and  not  by  mere  form. 

A  person  charged  with  being  of  unsound  mind  is  not  denied  due  process 
of  law  by  being  refused  an  opportunity  to  defend,  when,  in  fact,  actual 
notioe  was  served  upon  him  of  the  proceedings,  and  when,  if  he  had 
chosen  to  do  so,  he  was  at  liberty  to  make  such  defences  as  he  deemed 
advisable^ 

The  due  process  clause  in  the  Fourteenth  Amendment  to  the  Oonstitation 
does  not  necessitate  that  the  proceedings  in  a  state  court  should  be  by  a 
particular  mode,  but  only  that  there  shall  be  a  regular  course  of  pro- 
ceedings, in  which  notice  is  given  of  the  claim  asserted,  and  an  opportu- 
nity afforded  to  defend  against  it. 

This  court  accepts  as  conclusive  the  ruling  of  the  Supreme  Court  of  Ala- 
bama that  the  jury  which  passed  upon  the  lunacy  proceeding  considered 
hi  this  case  was  a  lawful  jury,  that  the  petition  was  in  compliance  with 
the  statute,  and  that  the  asserted  omissions  in  the  recitals  in  the  verdict 
and  order  thereon  were  at  best  but  mere  irregularities  which  did  not 
render  void  the  order  of  the  state  court,  appointing  a  guardian. 

This  is  a  writ  of  error  to  review  a  judgment  of  the  Supreme 
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Coart  of  Alabama  affirming  a  jadgment  in  favor  of  John  N. 
Crafty  the  defendant  in  error  herein.  The  jadgment  thus  af- 
firmed was  entered  by  a  lower  state  tribonal  npon  a  verdict 
rendered  on  the  second  trial  of  an  action  in  ejectment^  wherein 
Jetta  Simon,  plaintiif  in  error  herein,  was  plsdndff. 

In  brief,  the  facts  are  as  follows :  In  1889,  Jetta  Simon,  a 
widow,  resided  in  Mobile,  Alabama,  with  several  minor  chil- 
dren. She  lived  at  that  time  in  a  house  of  which  she  was  the 
owner,  being  the  real  estate  a£Fected  by  the  action  of  ejectment 
heretofore  referred  to.  On  January  30, 1889,  Balph  G.  Rich- 
ard filed  in  the  probate  court  of  Mobile  Ooanty,  Alabama,  a 
petition  for  an  inquisition  of  lunacy  as  to  Mrs.  Simon.  In  this 
petition  it  was  represented  that  Eichard  was  a  friend  of  Mrs. 
Simon  and  of  her  family ;  that  she  was  of  the  age  of  forty-nine 
years,  a  resident  of  Mobile,  of  unsound  mind  and  incapable  of 
governing  herself  or  of  conducting  and  managing  her  affairs. 
Upon  this  petition  an  order  was  entered  for  a  hearing  on  Feb- 
ruary 6, 1889,  and  that  a  jury  ^^  be  drawn,  as  the  law  directs, 
for  the  trial  of  this  issue."  The  order  also  provided  that  a  writ 
issue  to  the  sheriff,  ^^  requiring  him  to  take  the  said  Jetta  Simon, 
so  that  he  have  her  in  this  court  to  be  presented  at  said  trial, 
if  consistent  with  the  health  and  safety  of  said  Simon."  The 
writ  issued.  Therein  was  stated  the  substance  of  the  allega- 
tions of  the  petition,  and  that  the  order  had  been  entered  ap- 
pointing February  6, 1889,  "  for  hearing  said  petition  and  for 
the  due  trial  thereof."    The  command  of  the  writ  was  that — 

^^  If  it  be  consistent  with  the  health  and  safety  of  said  Jetta 
Simon,  you  are  hereby  required  to  take  her  body,  so  that  you 
may  have  her  in  said  court,  to  be  present  at  said  trial,  and  be- 
fore the  jury  then  to  be  empanelled  to  make  said  inquisition. 

'^  And  have  you  then  and  there  this  writ  with  your  return 
thereon  as  to  how  you  have  executed  the  same." 

The  writ  was  duly  returned  with  the  following  endorsement : 

"Received  January  31st,  1889,  and  on  the  same  day  I  ezc: 
cuted  the  within  writ  of  arrest  by  taking  into  my  custody  the 
within-named  Jetta  Simon  and  handing  her  a  copy  of  said 
writ,  and  as  it  is  inconsistent  with  the  health  or  safety  of 
the  within-named  Jetta  Simon  to  have  her  present  at  the  place 
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of  trial,  and  on  the  adyioe  of  Dr.  H.  P.  Hirshfield,  a  physician, 
whose  oertifioate  is  hereto  attached,  she  is  not  brought  before 
the  honorable  court. 

« W,  H.  HoLOOMBB,  Sheriff. 
"  Mobile,  February  6th,  1889.   By  Wm.  H.  Sheffield,  D.  S:' 

The  certificate  referred  to  reads  as  follows : 

^^  MoBiLB,  Ala.,  Jan.  SOth^  1.889. 
"  To  the  Sheriflf  of  Mobile  County,  Ala. : 

'^  I,  H.  P.  Hirshfield,  a  regular  physician,  practicing  in  Mobile 
County,  Ala.,  hereby  certify  that  I  am  acquainted  with  Mrs. 
Jetta  Simon,  and  have  examined  her  condition  on  yesterday 
and  find  that  she  is  a  person  of  unsound  mind,  and  it  would 
not  be  consistent  with  her  health  or  safety  to  have  her  present 
in  court  in  any  matter  now  pending. 

"  H.  P.  HiESHFIELO,  M.  D." 

One  Vaughan  was  appointed  by  the  probate  court  the  guar- 
dian (id-  litem  of  Mrs.  Simon  ^^  in  the  matter  of  the  petition  to 
inquire  into  her  lunacy."  The  appointment  was  accepted,  and 
the  guardian  filed  in  said  proceeding  an  answ^er  averring  '^  that 
he  wholly  denies  all  the  matters  and  things  stated  and  contained 
in  said  petition,  and  requires  strict  proof  to  be  made  thereof 
according  to  law."  Thereupon  a  hearing  was  had  before  a 
jury,  who  returned  a  verdict  that  Mrs.  Simon  was  "  of  unsound 
mind."  The  probate  court  then  entered  the  following  order  or 
decree: 

"  Jetta  Simok,  Lunatic. 

AfnhiJ   r    fU  C    I*'^^^  Court  of  said  County, 

"  February  6th,  1889. 
"  This  being  the  day  appointed,  by  reference  to  an  entry 
thereof  made  upon  the  minutes  of  the  court  on  the  30th  of 
January,  1889,  for  the  hearing  of  the  petition  of  Ralph  G.  Rich- 
ard, filed,  alleging  the  lunacy  of  the  said  Jetta  Simon  and  pray- 
ing an  inquisition  thereof,  and  it  being  shown  that  it  would  not 
be  consistent  with  the  health  and  safety  of  said  lunatic  to  bring 
her  into  court  at  this  time,  and  it  appearing  that  due  process 
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had  been  served  upon  said  lunatic  notifying  her  of  this  prooeed- 
ing,  now  comes  the  said  Richard  and  a  jury  of  good  and  lawful 
men,  who  reside  in  the  county  of  Mobile,  and  who,  having  been 
summoned,  to  wit,  John  Pollock,  Jr.,  and  eleven  others,  who, 
having  heard  the  evidence,  the  arguments  of  counsel,  and  the 
charge  of  the  court  in  the  premises,  and  being  first  duly  tried, 
empanelled  and  sworn  well  and  truly  to  make  inquisition  of  the 
facts  alleged  in  said  petition  and  a  true  verdict  to  render  accord- 
ing to  the  evidence,  upon  their  oath  say,  'We,  the  jury,  find 
Mrs.  Jetta  Simon  to  be  of  unsound  mind.' 

^'  It  is  ordered,  adjudged  and  decreed  by  the  court  that  said 
petition  and  all  other  proceedings  thereon,  together  with  the 
aforesaid  verdict  of  said  jury  declaring  the  said  Jetta  Simon  a 
lanatic,  be  recorded." 

Subsequently,  on  February  11,  1889,  Richard  was  duly  ap- 
pointed guardian  of  the  estate  of  Mrs.  Simon,  and  regular  pro- 
ceedings were  had  by  which,  under  authority  of  the  court,  a 
sale  of  the  real  estate  in  question  was  ordered  to  be  made  for 
the  payment  of  the  debts  of  Mrs.  Simon  and  for  the  support 
and  maintenance  of  her  family.  Such  sale  was  had  in  May, 
1889,  when  Henry  J.  Simon  became  the  purchaser,  who  sold 
the  property  to  John  N.  Craft,  defendant  in  error  herein.  In 
September,  1895,  more  than  six  years  after  the  sale  to  Simon, 
the  action  in  ejectment  heretofore  referred  to  was  instituted 
against  one  Brown,  a  tenant  of  Craft.  Craft,  as  landlord,  was 
subsequently  substituted  in  the  stead  of  Brown.  Upon  a  sec- 
ond trial  of  the  issues  joined,  the  defendant  Craft,  among  other 
evidence,  introduced  the  record  of  the  proceedings  in  the  pro- 
bate court  upon  the  inquisition  of  lunacy,  to  which  reference 
has  already  been  made,  and  the  record  of  the  subsequent  pro- 
ceedings .resulting  in  the  sale  to  Henry  J.  Simon.  Objection 
to  the  introduction  of  such  records  was  made  upon  specified 
grounds,  all  of  which  are  stated  in  the  margin.^    The  objec- 

^  Ist.  In  that  there  was  no  prooess  issued  notifying  Jetty  Simon  to  be 
present  at  the  trial  of  the  inquest  of  lunacy  that  was  lield. 

2d.  In  that  no  provision  was  made  in  or  by  said  proceedings  whereby 
said  Jetty  Simon  might  be  pi-esent  at  the  inquest  of  lunacy  that  was  held. 

3d.  In  that  the  writ  of  arrest  issued  for  the  body  of  Jetty  Simon  was 
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lions  were  overruled  and  the  record  allowed  to  be  read  in  evi- 
dence, to  which  action  of  the  court  exception  was  duly  taken. 
The  approval  by  the  Supreme  Court  of  Alabama  of  this  ruling 
is  what  is  here  complained  of. 

The  opinion  of  the  Supreme  Court  of  Alabama  reversing  the 
judgment  entered  on  a  verdict  in  favor  of  Mrs.  Siinon  rendered 
at  the  first  trial  of  the  action  of  ejectment  is  contained  in  118 
Alabama,  625.  The  judgment  entered  in  favor  of  Craft  upon 
the  second  trial  was  affirmed  upon  the  authority  of  the  previous 
opinion. 

Mr.  Ha/rry  T.  Smith  for  plaintiff  in  error.  l£r,  Gregory  Z. 
Smith  was  on  his  brief. 


Mr.  H.  PiUans  for  defendant  in  error,  Mr.  D.  P.  Bestor 
was  on  his  brief. 

Ms.  JnsTicB  White,  after  making  the  foregoing  statement^ 
delivered  the  opinion  of  the  court. 

By  subdivision  6  of  section  787  of  the  Civil  Code  of  Alabama 
of  1886  courts  of  probate  in  that  State  are  vested  with  original 
jurisdiction  over  the  appointment  and  removal  of  guardians  for 
minors  and  persons  of  unsound  mind.    Pertinent  provisions  of 

conditional  in  form  and  conferred  upon  the  sheriff  the  power  to  deter- 
mine whether  it  should  he  executed  or  not. 

4th.  In  that  the  writ  of  arrest  left  it .  to  the  judgment  of  the  sheriff 
whether  the  said  Jetty  Simon  should  he  allowed  to  appear  at  the  trial  of 
the  inquest  of  lunacy. 

6th.  In  tliat  the  writ  of  arrest  authorieed  the  sheriff  to  restrain  Jetiy 
Simon  of  her  liberty  and  depriye  her  of  the  opportunity  to  be  heard  at  the 
inquest  of  lunacy. 

eth.  In  that  the  sheriff's  return  •  shows  that  under  the  writ  of  arrest  he 
restrained  Jetty  Simon  of  her  libei'ty  and  did  not  permit  her  to  be  present 
at  the  trial  of  the  inquest  of  lunacy. 

7th.  Because  tlie  statute  under  which  Jetty  Simon  was  restrained  of  her 
liberty  and  deprived  of  her  property  is  in  conflict  with  article  V  of  the 
amendments  to  the  Constitution  of  the  United  States,  which  provides, 
**Nor  be  deprived  of  life,  liberty,  or  property  without  due  process  of  law/* 
and  in  conflict  with  article  XIV  of  the  amendments  to  said  Constitution: 
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the  statutes  of  Alabama  relating  to  the  mode  of  appointment 
of  guardians  of  persons  of  unsound  mind,  contained  in  said 
Civil  Code,  are  excerpted  in  the  margin.^ 

In  the  proceedings  to  inquire  into  the  sanity  of  Mrs.  Simon 
the  writ  which  issued  to  the  sheriff  was  evidently  based  upon 
the  following  clause  of  section  2393  of  the  Civil  Code  of  1886 : 

lo.  In  that  it  authorises  a  citiaen  to  be  depriTed  of  hia  or  her  liberty 
without  due  process  of  law* 

2a.  In  that  it  authorises  a  citisen  to  be  depriired  of  his  or  her  property 
without  due  process  of  law. 

8th.  Because  said  proceedings  in  the  probate  court  are  inreleTantand  im- 
material to  any  issue  in  the  cause. 

1  Sundry  sections  of  Part  2,  Title  6,  Chapter  4,  of  the  Civil  Ck>de  of  Ala- 
bama of  1886,  pp.  535,  et  $eq, : 

''2300(2753,  2754).  Appointment—The  court  of  probate  has  authority, 
and  it  is  a  duty  to  appoint  guardians  for  persons  of  unsound  mind  residing 
in  the  county,  having  an  estate,  real  or  personal,  and  of  persons  of  unsound 
mind  residing  without  the  State,  having  within  the  county  property  requir- 
ing the  care  of  a  guardian,  under  the  limitations,  and  in  the  mode  herein- 
after prescribed. 

''2301.  Guardian  not  appointed  until  after  inquisition. — A  guardian  for  a 
person  alleged  to  be  of  unsound  mind,  residing  in  the  county,  must  not  be 
appointed  until  an  inquisition  has  been  had  and  taken  as  hereinafter  di- 
rected. 

"2302  (2757).  Inquisition;  proceedings.— Upon  the  petition  of  any  of  the 
relatives  or  friends  of  any  pereon  alleged  to  be  of  unsound  mind,  setting 
forth  the  facts  and  name,  sex,  age  and  residence  of  such  person,  accom- 
panied by  an  affidavit  that  the  petitioner  believes  the  facts  therein  stated 
to  be  true,  the  court  of  probate  of  the  county  in  which  such  peraon  alleged 
to  be  of  unsound  mind  resides,  must  appoint  a  day,  not  more  than  ton  days 
from  the  presentment  of  such  petition,  for  the  hearing  thereof. 

"2303  (2758).  Jury  summoned;  ¥rrit  of  arrest.— The  Judge  of  probata 
must  issue  a  writ  directed  to  the  sherifC,  commanding  him  to  summon 
twelve  disinterested  persons  of  the  neighborhood  for  the  trial  thereof, 
and  also  issue  subpoBuas  for  witnesses,  as  the  parties  may  require,  return- 
able to  the  time  of  trial;  he  must  also  issue  a  writ  directed  to  the  sheriff 
to  take  the  person  alleged  to  be  of  unsound  mind,  and,  if  consistent  with 
his  health  or  safety,  have  him  present  at  the  place  of  trial. 

"2804  (2750).  Oaths  of  Jurors;  yacancies  filled. — ^At  the  time  set  for  the 
trial,  if  good  cause  be  not  shown  for  continuance,  the  Jury  must  be  im- 
panelled and  sworn  well  and  truly  to  make  inquisition  of  the  fiuste  alleged 
in  the  petition,  and  a  true  yerdict  render  according  to  the  evidence.  If 
any  of  the  jnron  are  excused  from  serving,  fail  to  attend,  or  are  set  aside 
for  any  cause,  their  places  may  be  supplied  from  the  bystanders. 


SIMON  V.  CRAFT.  438 

Opinion  of  the  Court. 

^  2398.  The  judge  of  probate  .  .  .  must  also  issue  a  writ 
directed  to  the  sheriff  to  take  the  person  alleged  to  be  of  un- 
souud  mind,  and,  if  consistent  with  his  health  or  safety,  have 
him  present  at  the  place  of  trial." 

The  invalidity  of  the  proceedings  in  the  inquisition  of  lunacy 
which  formed  the  basis  of  the  subsequent  proceedings  for  the 
sale  of  the  property  of  Mrs.  Simon  is  in  substance  predicated  on 
the  contention  that  the  writ  directed  to  the  sheriff  authorized 
that  official  to  determine  whether  it.  was  consistent  with  the 
health  and  safety  of  Mrs.  Simon  to  be  present  at  the  trial  of 
the  question  of  her  sanity ;  that  the  sheriff  decided  this  question 
against  her,  and  she.  was  detained  in  custody  and  not  allowed 
to  be  present  at  the  hearing  on  the  inquisition.  The  latter 
claim,  however,  is  founded  upon  the  return  endorsed  by  the 
sheriff  on  the  writ  directed  to  him.    At  the  trial  below  there 

"2305  (2760).  On  verdict  of  insanity,  papers  filed,  and  guardian  ap- 
pointed.— II  the  Jury  And  by  their  verdict  that  the  facts  alleged  in  the  pe- 
tition are  true,  and  that  such  person  is  of  unsound  mind,  the  court  must 
cause  the  petition  and  all  the  proceedings  thereon  to  be  recorded,  and  ap- 
point a  suitable  guardian  of  such  person. 

««  «  ««  «  ft  « 

''2890  (2761).  Proceedings  when  person  of  unsound  mind  is  confined  in 
asylum. — ^If  the  person  alleged  to  have  been  of  unsound  mind  is  a  resident 
of  the  county,  and  is  at  the  time  of  the  application  confined  in  an  hospital 
or  asylum  within  or  without  the  State,  the  inquisition  may  be  had  or  taken 
without  notice  to  him,  but  on  the  filing  of  the  application  the  court  must 
appoint  a  guardian  ad  litem  to  represent  and  defend  for  him;  it  is  the  duty 
of  snch  guardian  by  answer  to  put  in  issue  the  facts  stated  in  the  applica- 
tion, and  to  employ  counsel  at  the  expense  of  such  person  of  unsound  mind 
to  appear  and  defend. 

''  2397  (2S04).  Application  for  revocation  of  guardianship. — At  any  time 
after  the  Inquisition  the  person  ascertained  to  be  of  unsound  mind,  by  him- 
self or  by  next  friend,  may  apply  in  writing  to  the  court  of  probate  for  a 
revocation  of  the  proceedings  against  him,  and  of  the  letters  of  guardian- 
ship; the  application  to  be  accompanied  by  the  certificate  in  writing  of 
two  physicians  or  of  two  other  competent  persons,  statixig  that  after  ex- 
amination of  such  person  they  believe  Iiira  to  be  of  sound  mind. 

*'  2398  (2804).  Proceedings  on  application.— On  the  filing  of  such  applica- 
tion the  court  must  appoint  a  day  for  the  hearing  thereof,  not  more  tlian 
ten  days  thereafter,  and  the  guardian  and  the  person  at  whose- instance  the 
inqaisition  was  had  and  taken  must  be  cited  to  appear  and  show  cause 
against  it. 

VOL.  CLXXXII — 28 
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was  no  offer  to  prove,  by  any  form  of  evidence,  that  Mrs.  Simon 
was  in  fact  of  sound  mind  when  the  proceedings  in  lunacy  were 
instituted,  or  that  she  desired  to  attend,  and  was  prevented  from 
attending,  the  hearing,  or  was  refused  opportunity  to  consult 
with  and  employ  counsel  to  represent  her.  The  entire  case  is 
thus  solely  based  on  the  inferences  which  are  deduced,  as  stated, 
from  the  face  of  the  return  of  the  sheriff.  And  upon  the  as- 
sumptions thus  made  it  is  contended  that  the  statute  as  well  as 
the  proceedings  thereunder  were  violative  of  the  clause  of  the 
Fourteenth  Amendment  to  the  Constitution  of  the  United  States, 
which  forbids  depriving  any  one  of  life,  liberty  or  property  with- 
out due  process  of  law. 

It  is  not  seriously  questioned  that  the  Alabama  statute  pro- 
vided that  notice  should  be  given  to  one  proceeded  against  as 
being  of  unsound  mind  of  the  contemplated  trial  of  the  question 
of  his  or  her  sanity.  Indeed,  it  would  seem  that  it  was  not 
urged  before  the  Supreme  Court  of  Alabama  that  the  statutes 

-  ■  -     ■  -    - 

**2S90  (2806,  2806).  Contest  of  application. — If  tlie  guardian  or  person 
at  whose  instance  tlie  inquisition  was  liad  and  taken  appear  and  deny  the 
allegations  of  the  application,  the  court  must  appoint  a  day  for  the  trial 
of  such  contest,  not  more  than  ten  days  thereafter,  and  must  cause  a  jury 
to  be  summoned  for  the  trial  thereof,  and  the  like  proceedings  must  be 
had  as  upon  the  original  inquisition;  or  if  there  be  no  contest  of  the  al- 
legations of  the  application,  and  the  court  is  satisfied  of  the  truth  thereof, 
a  decree  must  be  entered  revoking  the  proceedings  on  the  inquisition  and 
the  guardianship,  and  declaring  that  the  ward  must  be  restored  to  the 
onstody  and  management  of  his  estate. 

**2400  (2807).  Judgment  on  contest;  costs  thereof. — ^If  on  the  trial  of 
the  contest,  the  jury  find  the  facts  stated  in  the  application  to  be  true,  the 
court  must  enter  a  decree  revoking  the  proceedings  on  the  inquisition  and 
the  guardianship,  and  declaring  that  the  ward  must  be  restored  to  the 
custody  and  management  of  his  estate,  an()  must  adjudge  the  costs  as  is 
Just  and  equitable,  but  if  the  verdict  of  the  jury  negatives  the  facts  stated 
in  the  application,  a  judgment  of  dismissal  at  tlie  cost  of  the  applicant  or 
of  the  next  friend  must  be  entered. 

"2401  (2808).  Revocation  on  application  of  guardian. — If,  at  anytime 
after  his  appointment,  the  guardian  becomes  satisfied  that  the  ward  has 
been  restore  to  sanity,  and  is  capable  of  managing  his  estate,  and  the 
^dge  of  probate  is  of  opinion,  from  the.  proof  and  the  facts  stated,  that 
such  representation  is  coiTOCt,  he  must  make  an  order  that  the  guardian  be 
discharged,  and  that  the  estate  of  the  ward  be  restored  to  him. 
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of  that  State  ftdled  to  provide  for  notice,  and  that  coart  assumed 
in  its  opinion  that  no  question  of  that  character  was  presented. 
As  a  matter  of  fact,  a  copy  of  the  writ  which  issued  and  which 
embodied  a  notice  of  the  date  of  the  hearing  of  the  proceedings 
in  lunacy  is  shown  by  the  record  to  have  been  actually  served 
on  Mrs.  Simon.  As  early  as  1870  the  Supreme  Court  of  Ala- 
bama in  Fare  v.  Fore^  44  Alabama,  478,  483,  held  that  the  ser- 
vice of  the  writ  upon  a  supposed  lunatic  was  the  notice  required 
by  the  statute  and  brought  the  defendant  into  court,  and  that 
if  he  failed  to  avail  of  such  matters  of  defence  as  he  might  have, 
he  must  suffer  the  effect  of  his  failure  to  do  so. 

We  excerpt  in  the  margin  the  portion  of  the  opinion  of  the 
Supreme  Court  of  Alabama  which  dealt  w^ith  the  objection 
that  Mrs.  Simon  was  deprived  of  opportunity  to  be  heard.^ 

The  contention  now  urged  is  that  notice  imports  an  oppor- 
tunity to  defend,  and  that  the  return  of  the  sheriff  conclusively 
established  that  Mrs.  Simon  was  taken  into  custody  and  was 
hence  prevented  by  the  sheriff  from  attending  the  inquest  or 
defending  through  counsel  if  she  wished  to  do  so  in  consequence 
of  the  notice  which  she  received.  It  seems,  however,  manifest 
— as  it  is  fairly  to  be  inferred  the  state  court  interpreted  the 

^ "  The  second  ground  of  objection  is  that  the  appellee  had  no  opportunity 
to  be  heard  at  the  inqnisitlon.  Thia  objection  is  based  upon  the  character 
and  wording  of  the  writ  directed  to  the  sheriif.  The  provision  of  the 
statute  is  that  the  judge  must  *  issue  a  writ,  directed  to  the  sheriif,  to  take 
the  person  alleged  to  be  of  unsound  mind,  and,  if  consistent  with  his  health 
or  safety,  have  him  present  at  the  place  of  trial.*  The  writ  that  issued, 
after  setting  out  the  facts  averred  in  the  petition,  proceeded:  *  Now,  there- 
fore, if  it  be  consistent  with  the  health  and  safety  of  said  Jetta  Simon,  you 
are  hereby  required  to  take  her  body  so  that  you  may  have  her  in  said 
court,'  etc.  Tbe  statute  is  that  the  sheriff  be  directed  to  take  her  body, 
and,  if  consistent  with  health,  etc.  By  the  statute  it  is  made  tbe  duty  of 
the  sheriff  to  take  the  body  without  condition,  and,  if  consistent  with  health 
and  safety,  to  have  her  present  at  the  trial  The  writ  issued,  directed  to  the 
sheriff,  *  if  consistent  with  health  and  safety,  to  take  her  body,*  etc.  Ttie  re- 
turn of  the  sheriff  shows  that  the  writ  was  executed  in  accordance  with  the 
statute.  It  is:  'I  executed  the  within  writ  of  arrest  by  takiug  into  my  cus- 
tody tlie  within- named  Jetta  Simon  and  handing  a  copy  of  said  writ,  and  as 
it  is  inconsistent  with  the  health  or  safety  ...  to  have  her  at  the  place 
of  trial  .  .  .  she  is  not  brought  before  the  court.*  Technically  the 
writ  of  tbe  judge  was  not  accurately  correct.    Its  meaning,  however,  is 
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statute— that  the  purpose  in  the  oommand  of  the  writ,  *^  to  take 
the  person  aUeged  to  be  of  unaoand  mind,  and,  if  consistent  with 
his  health  or  safety,  have  him  present  at  the  place  of  trial," 
was  to  enforce  the  attendance  of  the  alleged  non  oompasy  rather 
than  to  authorize  a  restraint  upon  the  attendance  of  such  per- 
son at  the  hearing.  In  other  words,  that  the  detention  author- 
ized was  simply  such  as  would  be  necessary  to  enable  the  sher- 
iff to  perform  the  absolute  duty  imposed  upon  him  by  law  of 
bringing  the  person  before  the  court,  if  in  the  judgment  of  that 
officer  such  person  was  in  a  lit  condition  to  attend,  and  hence 
it  cannot  be  presumed,  in  the  absence  of  all  proof  or  allegation 
to  that  effect,  that  the  sheriff  in  the  discharge  of  this  duty,  after 
serving  the  writ  upon  the  alleged  lunatic,  exerted  his  power  of 
detention  for  the  purpose  of  preventing  her  attendance  at  the 
hearing,  or  of  restraining  her  from  avaiUng  herself  of  any  and 
every  opportunity  to  defend  which  she  might  desire  to  resort 
to,  or  which  she  was  capable  of  exerting.  The  essential  ele- 
ments of  due  process  of  law  are  notice  and  opportunity  to  de- 
fend. In  determining  whether  such  rights.were  denied  we  are 
governed  by  the  substance  of  things  and  not  by  mere  form. 
ZouisviUe  cfe  NashviUe  Railroad  Co.  v.  Schmidt^  177  U.  S.  230. 
We  cannot,  then,  ev^n  on  the  assumption  that  Mrs.  Simon  was 
of  sound  mind  and  fit  to  attend  the  hearing,  hold  that  she  was 
denied  due  process  of  law  by  being  refused  an  opportunity  to 
defend,  when,  in  fact,  actual  notice  was  served  upon  her  of  the 
proceedings,  and  when,  as  we  construe  the  statute,  if  she  had 
chosen  to  do  so,  she  was  at  liberty  to  make  such  defence  as  she 
deemed  advisable.  The  view  we  take  of  the  statute  was  evi- 
dently the  one  adopted  by  the  judge  of  the  probate  court,  where 
the  proceedings  in  lunacy  were  heard,  since  that  court,  upon 
the  return  of  the  sheriff,  and  the  failure  of  the  all^;ed  lunatic 
to  appear,  either  in  person  or  by  counsel,  in  order  to  protect 
her  interests,  entered  an  order  appointing  a  guardian  ad  lUetn 
^*  in  the  matter  of  the  petition  to  inquire  into  her  lunacy ; "  and 

evident.  The  BherifTs  return  was  complete  and  regular  in  every  respect. 
We  do  not  doubt  she  was  brought  into  the  court  in  the  manner  prescribed 
by  statute,  and  that  she  was  subject  to  its  jurisdiction.  The  second  objeo- 
tion  cannot  be  sustained.**    118  Alabama,  03d. 
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an  answer  was  filed  by  such  guardian  denying  all  the  matters 
and  things  stated  and  contained  in  the  petition,  and  requiring 
strict  proof  to  be  made  thereof  according  to  law. 

It  is  also  urged  as  establishing  the  nullity  of  the  appointment 
of  a  guardian  of  the  estate  of  Mrs.  Simon  that  the  proceedings 
failed  to  constitute  duo  process  of  law,  because :  1,  they  were  spe- 
cial and  statutory,  and  the  petition  failed  to  state  sufficient  ju- 
risdictional facts :  2,  a  jury  was  not  empanelled  as  provided  by 
law :  and  3,  there  was  no  finding  in  the  verdict  of  the  jury  or 
the  order  entered  thereon  ascertaining  and  determining  all  the 
facts  claimed  to  be  essential  to  confer  jurisdiction  to  appoint  a 
guardian.  But  the  due  process  clause  of  the  Fourteenth  Amend- 
ment does  not  necessitate  that  the  proceedings  in  a  state  court 
should  be  by  a  particular  mode,  but  only  that  there  shall  be  a 
regular  course  of  proceedings  in  which  notice  is  given  of  the 
claim  asserted  and  an  opportunity  afforded  to  defend  against  it 
Zaui&oille  d$  Nashville  Railroad  Co,  v.  Schmidt^  177  U.  S.^30, 
336,  and  cases  cited.  If  the  essential  requisites  of  full  notice 
and  an  opportunity  to  defend  were  present,  this  court  will  ac- 
cept the  interpretation  given  by  the  state  court  as  to  the  regu- 
larity under  the  state  statute  of  the  practice  pursued  in  the  par- 
ticular case.  Tested  by  these  principles,  we  accept  as  conclusive 
the  ruling  of  the  Supreme  Court  of  Alabama  that  the  jury  which 
pagsed  on  the  issues  in  the  lunacy  proceeding  was  a  lawful  jury, 
that  the  petition  was  in  compliance  with  the  statute,  and  that 
the  asserted  omissions  in  the  recitals  in  the  verdict  and  order 
thereon  were  at  best  but  mere  irregularities  which  did  not  ren- 
der void  the  order  of  the  state  court,  appointing  a  guardian  of 
Mrs.  Simon's  estate. 

Jvdginent  affirmed. 
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PIRIE  V.  CHICAGO  TITLE  AND  TRUST  COMPANY. 

APPEAL  FBOM  THE  OIBOUTT  OOUBT  OF  APPBAL8   70B  THB   SEYIUITB 

CIBCUIT. 

No.  801.    Argiied  Jaaoary  18, 21,  1901.  — Deeided  Hay  87, 1901. 

Frank  Brothers  were  adjudged  bankrapts  in  Ftobmary,  1899.  For  a  long 
I4me  prior  to  that  Pirie  <fe  Co.  had  dealt  with  them,  selling  them  mer- 
chandise. Within  four  months  prior  to  the  adjudication  of  bankruptcy 
Pirie  A  Co.  reoeiTed  from  them  $1336.79,  leaving  a  balance  still  due  and 
unpaid  of  18093.98.  When  this  payment  was  made  Frank  Brothers  were 
hopelessly  insolvent  to  the  knowledge  of  Frank  Brothers,  but  Pirie  A  Co. 
and  their  agents  had  no  knowledge  of  it,  and  had  no  reasonable  cause 
to  believe  that  the  bankrupts,  by  such  payment  intended  to  give  a  pref- 
erence, nor  did  they  intend  to  do  so.  Pirie  A  Co.  proved  their  claim 
against  the  estate,  and  received  a  dividend  thereon,  which  they  still  hold. 

The  provisions  in  the  Bankrupt  Act  of  Jidy  1, 1898,  o.  641,  $  60,  that  **  a  per- 
son shall  be  deemed  to  have  given  a  preference  if,  being  insolvent,  he  has 
procured  or  sufEered  a  judgment  to  be  entered  against  himself  in  favor 
oi  any  person,  or  made  a  trainsfer  of  any  of  his  property,  and  the  effect 
of  the  enforcement  of  such  judgment  or  transfer  will  be  to  enable  any 
one  of  his  creditors  to  obtain  a  greater  percentage  of  his  debt  than  any 
other  of  such  creditors,  of  the  same  class,*'  means  that  a  transfer  of 
property  includes  the  giving  or  conveying  anything  of  value,  anything 
which  has  debt  paying  or  debt  securing  power;  and  money  is  proper^.. 

If  the  person  receiving  such  preference  did  not  have  cause  to  believe  that 
it  was  intended,  he  may  keep  the  property  transferred,  but,  if  it  be  only 
a  partial  discharge  of  his  debt  cannot  prove  the  balance. 

When  the  purpose  of  a  prior  law  is  continued,  its  words  usually  are,  and  an 
omission  of  the  words  imply  an  omission  of  the  purpose.  | 

The  object  of  a  bankrupt  act  is,  so  far  as  creditors  are  concerned,  to  secure 
equality  of  distribution,  among  all,  of  the  property  of  the  bankrupt. 

Subdivision  c  of  section  60  of  the  bankrupt  act  is  applicable  to  the  cases 
arising  under  subdivision  &,  and  allows  a  set-oif,  which  might  not  be 
otherwise  allowed. 

In  proceedings  in  bankruptcy  in  the  matter  of  Frank  Broth- 
ers, bankrupts,  in  the  District  Court  for  the  Northern  District 
of  Illinois,  the  appellants  filed  a  claim  for  goods,  wares  and 
merchandise,  sold  and  delivered  to  said  bankrupt  firm  for  the 
sum  of  $3098.98.  The  claim  was  allowed,  and  subsequently  a 
dividend  of  fifteen  per  cent  was  paid  thereon. 
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On  the  Slat  of  Angast^  1899,  the  appellee,  the  Chicago  Title 
and  Trust  Company,  filed  a  petition  for  a  reconsideration  of  the 
daim  and  its  rejection  on  the  groond  that  Carson,  Pirie,  Scott 
&  Company  had  within  four  months  prior  to  the  filing  of  the 
petition  in  bankmptcy  received  from  the  bankrupts  large  sums 
of  money  as  preferences,  which  preferences  had  not  been  sur- 
rendered. The  recovery  of  the  dividend  paid  was  also  prayed 
for. 

To  the  petition,  Carson,  Pine,  Scott  &  Company  niade  the 
following  answer : 

'^  They  admit  that  they  have  collected  in  the  usual  and  ordi- 
nary course  of  their  business,  from  said  bankrupts,  Frank  Broth- 
ers, within  four  (4)  months  prior  to  the  filing  of  the  petition  in 
bankmptcy,  the  sum  of  one  thousand  three  hundred  and  thirty- 
six  and  ^  dollars  ($1386.79). 

'^  Further  answering,  Carson,  Pirie,  Scott  &  Company  say, 
that  they  did  not  know,  or  have  reason  to  believe,  that  the  said 
Frank  Brothers  were  insolvent  at  the  time  the  payments  were 
made,  nor  did  they  have  reasonable  cause  to  believe  that  such 
payments  were  made  with  any  intent  to  give  them  a  preference, 
nor  did  said  Frank  Brothers  intend  the  payments  so  made  to  be 
preferences." 

The  matter  came  up  before  Frank  L.  Wean,  referee,  and  he 
substantially  found  the  facts,  from  the  stipulation  of  the  parties, 
as  hereinafter  stated  in  the  findings  of  the  Circuit  Court  of  Ap- 
peals, and  that  the  payments  constituted  a  preference.  He  ad- 
judged therefore  that  the  claim  be  reconsidered  and  rejected, 
and  the  dividend  paid  thereon  be  given  up.  On  review  the 
District  Court  also  found  the  facts  as  the  referee  found  them, 
and  on  the  9th  of  May,  1900,  made  and  entered  an  order,  the 
conclusion  of  which  was  as  follows : 

'^  It  is  therefore  ordered,  adjudged  and  decreed  that  said  claim 
of  said  Carson,  Pirie,  Scott  &  Company,  heretofore  filed  herein 
and  allowed,  should  be  reconsidered. 

^'  That  said  claim  of  Carson,  Pirie,  Se6tt  &  Company  should 
be  rejected  and  expunged. 

^'  That  said  Carson,  Pirie,  Scott  &  Company  forthwith  pay 
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to  the  trustee  herein  the  amount  of  the  dividend  heretofore 
paid  to  them  by  the  trustee  herein,  to  wit,  the  sum  of  $464.10." 

Carson  &  Company  excepted,  and  subsequently  took  an  ap- 
peal to  the  Circuit  Court  of  Appeals,  which  court  aflSrmed  the 
order  of  the  District  Court,  upon  its  opinion  in  Columbus  Elec- 
tric Co.  V.  Worden,  Trustee,  In  re  Fort  Wayne  Electric  Corpo- 
ration^ 99  Fed.  Bep.  400.    The  case  was  then  brought  hera 

The  findings  and  facts  and  conclusions  of  law  of  the  Circuit 
Court  of  Appeals  are  as  follows : 

^^  First.  That  on  February  11,  1899,  August  Frank,  Joseph 
Frank  and  Louis  Frank,  trading  as  Frank  Brothers,  were  duly 
adjudged  bankrupts. 

'^  Second.  That  for  a  long  time  prior  thereto  appellants  car- 
ried on  dealings  with  the  said  bankrupt  firm — ^said  dealings 
consisting  of  a  sale  by  said  appellants  to  said  Frank  Brothers 
of  goods,  wares  and  merchandise  amounting  to  the  total  sum 
of  $4403.77. 

'^  Third.  That  said  appellants  in  the  regular  and  ordinary 
course  of  business,  and  within  four  months  prior  to  the  adjudi- 
cation  in  bankruptcy  herein,  did  collect  and  receive  from  said 
bankrupts  as  partial  payment  of  said  account  for  such  goods, 
wares  and  merchandise  so  sold  and  delivered  to  said  Frank 
Brothers,  the  sum  of  $1336.79,  leaving  a  balance  due,  owing 
and  unpaid,  amounting  to  $3093.98. 

^^  Fawrih.  That  at  the  time  this  payment  was  made  said  Frank 
Brothers  were  wholly  and  hopelessly  insolvent  to  the  knowledge 
of  said  Frank  Brothers,  and  that  wheii  said  payments  were 
made  and  at  the  time  of  the  adjudication  in  bankruptcy  of  the 
bankrupts  herein,  the  assets  of  said  bankrupts  did  not  exceed 
the  sum  of  $125,000,  while  their  liabilities  exceeded  $500,000. 

'^  Fifth.  That  at  the  time  of  the  payment  above  set  forth 
neither  said  appellants  nor  any  of  their  agents  had  knowledge 
of  the  insolvency  of  said  Frank  Brothers,  or  had  reasonable 
cause  to  believe  that  said  Frank  Brothers  were  insolvent^  and 
that  when  said  payment  was  made  said  appellants  did  not  have 
reasonable  cause  to  believe  that  said  bankrupts  by  said  pay- 
ment intended  thereby  to  give  a  preference.  Nor  did  said  bank- 
rupts by  said  payments  intend  thereby  to  give  a  preference. 
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**  Sittth.  That  at  or  about  the  time  of  the  first  meeting  of  the 
creditors  herein,  to  wit,  on  March  17, 1899,  said  appeUants  daly 
filed  a  claim  herein  against  said  bankrupts'  estate  for  their  bal- 
ance of  said  claim  for  goods,  wares  and  merchandise  sold  by 
them  to  the  bankrupts,  as  aforesaid — said  balance  amounting 
to  the  sum  of  $8098.98,  and  that  at  or  about  the  time  of  the 
said  first  meeting  of  creditors  herein  said  claim  was  duly  al- 
lowed at  the  snm  last  above  set  forth ;  that  thereafter,  and  on 
the  S8th  day  of  April,  1899,  a  dividend  of  16  per  cent  upon  all 
claims  which  were  allowed  against  said  bankrupts'  estate  was 
duly  declared  by  the  referee  herein,  and  that  said  dividend  was 
paid  to  the  various  creditors  who  had  proved  their  claims,  in- 
cluding uppellants' ;  that  the  amount  of  the  dividend  paid  to 
appellants  was  $464.10,  which  money  appellants  still  retain,  no 
part  thereof  having  been  repaid  or  returned  to  the  trustee 
herein  or  anybody  acting  on  behalf  of  said  trustee. 

'^  Seventh,  That  at  the  time  of  the  allowance  of  said  claim 
and  the  declaration  of  said  dividend  and  the  payment  thereof, 
the  trustee  was  not  aware  of  the  fact  tbaX  said  appeUants  had 
received  any  preference  on  their  claim  and  demand  against  said 
bankrupts. 

^^  Eighth.  That  said  appellants  have  refused  to  surrender  to 
the  trustee  the  amount  of  the  payment  made  to  them  by  said 
bankrupts  above  set  forth  as  a  condition  of  the  allowance  of 
their  said  claim,  and  have  by  their  counsel  declared  that  it  is 
the  intention  of  said  claimants  to  retain  the  full  amount  of  said 
payment  so  made  to  them  by  said  banlprupts,  and  not  to  sur- 
render the  same. 

'^  Ninth.  That  the  appellee,  Chicago  Title  and  Trust  Com- 
pany, trustee,  which  had  been  duly  appointed  trustee  of  the 
bankrupt  estate  of  said  Frank  Brotiiers,  filed  its  petition  pray- 
ing that  the  claim  of  appellants  against  the  bankrupts'  estate 
be  reconsidered  and  rejected,  and  that  said  appellants  be  or- 
dered and  required  to  repay  to  the  trustee  the  amount  of  the 
dividend  on  the  said  claims  theretofore  paid  to  appellants,  the 
grounds  of  said  petition  being  that  said  appellants  had  within 
four  months  prior  to  the  adjudication  in  bankruptcy  of  said 
bankrupts  received  large  sums  of  money  as  preferences^  which 
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preferences  said  appellants  had  not  surrendered;  that  said 
appellants  appeared  in  said  proceedings  and  answered  said  pe- 
tition. 

^^  That  the  referee  upon  the  evidence  presented  before  him 
decided  that  the  said  payment  made  by  the  bankrupts  to  said 
appellants  constituted  a  preference,  and  that  by  reason  of  said 
preferences  the  appellants'  claim  should  be  reconsidered  and  re- 
jected, and  that  appellants  should  repay  to  appellee  the  amount 
of  the  dividend  on  appellants'  said  claim  theretofore  paid  by  ap- 
pellee to  them,  the  sum  of  $464.10 ;  that  upon  appellants'  appli- 
cation and  upon  the  certification  of  the  questions  presented  to 
the  United  States  District  Court  for  the  Northern  District  of 
Illinois,  the  decree  of  the  referee  was  confirmed,  and  an  order 
in  the  District  Court  was  entered  in  accordance  with  the  referee's 
said  report,  from  which  order  an  appeal  was  taken  to  this  court. 

"  Upon  the  foregoing  facts  this  court  makes  the  following 
conclusions  of  law : 

<«  J^irst.  That  the  payment  made  by  appellants  to  the  bank- 
rupts at  the  time  and  in  the  manner  above  shown  constitutes  a 
preference,  and  that  by  reason  of  the  failure  and  refusal  of  said 
appellants  to  surrender  said  preferences  they  were  not  entitled 
to  prove  their  claim  against  the  bankrupts'  estate. 

"  Second.  That  the  District  Court  had  the  power  and  author- 
ity to  order,  require  and  compel  appellants  to  repay  to  the  trus- 
tee the  amount  of  the  dividend  received  by  appellants." 

Mr,  Hewry  AcK  and  Mr.  A,  J.  Pflav/m  for  appellants.  Mr, 
George  Pdckard^  Mr.  Joseph  M.  RothsckUd^  and  Mr.  8.  0. 
Levinson  were  on  their  brief. 

Mr.  EU  B.  FeUenthal  and  Mr.  Herman  Frank  for  appellee. 

Mb.  JusncK  MoKenna,  after  stating  the  case  as  above,  deliv^ 
ered  the  opinion  of  the  court. 

The  question  presented  by  this  record  is  whether  payments  in 
money  made  by  an  insolvent  debtor  to  a  creditor,  the  debtor  not 
intending  to  give  a  preference,  and  the  creditor  not  having  rea- 
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sonable  cause  to  believe  a  preference  was  intended^  did  neverthe-^ 
less  constitute  a  preference  within  the  meaning  of  the  bankrupt 
act  of  1898)  and  were  required  to  be  surrendered  as  a  condition 
of  proving  the  balance  of  the  debt  or  other  claims  of  the  cred- 
itor. 

The  solution  of  the  question  depends  primarily  upon  the  in- 
trepretation  of  subdivisions  "  a  "  and  "  J,"  section  60,  of  the  law 
of  July  1, 1898,  c.  641,  and  c^tain  related,  sections.  Subdivi- 
sion ^^  a  "  of  section  60  is  as  follows : 

"  Preferred  Creditors. — a.  A  person  shall  be  deemed  to  have 
given  a  preference  if,  being  insolvent,  he  has  procured  or  suf- 
fered a  judgment  to  be  entered  against  himself  in  favor  of  any 
person,  or  made  a  transfer  of  any  of  his  property,  and  the  effect 
of  the  enforcement  of  such  judgment  or  transfer  will  be  to  en- 
able any  one  of  his  creditors  to  obtain  a  greater  percentage  of 
bis  debt  than  any  other  of  such  creditors  of  the  same  class." 

It  will  be  observed  that  payments  in  money  are  not  expressly 
mentioned.  Transfers  of  property  are,  istnd  one  of  the  conten- 
tions of  appellants  is  that  by  ^'  transfers  of  property,"  payments 
in  money  are  not  intended.  The  contention  is  easily  disposed 
of.  It  is  answered  by  the  definitions  contained  in  section  1. 
It  is  there  provided  that  '^ '  transfer '  shall  include  the  sale  and 
every  other  and  different  mode  of  disposing  of  or  parting  with 
property  or  the  possession  of  property,  absolute  or  conditional, 
as  a  payment,  pledge,  mortgage,  gift  or  security."  It  seems 
necessarily  to  mean  that  a  transfer  of  property  includes  the 
giving  or  conveying  anything  of  value — ^anything  which  has 
debt  paying  or  debt  securing  power. 

We  are  not  unaware  that  a  distinction  between  money  and 
other  property  is  sometimes  made,  but  it  would  be  anomalous 
in  the  extreme  that  in  a  statute  which  is  concerned  with  tne 
obligations  of  debtors  and  the  prevention  of  preferences  to  cred- 
itors, the  readiest  and  most  potent  instrumentality  to  give  a 
preference  should  have  been  omitted.  Money  is  certainly  prop- 
erty, whether  we  regard  any  of  its  forms  or  any  of  its  theories. 
It  may  be  composed  of  a  precious  metal,  and  hence  valuable  of 
itself,  gaining  little  or  no  addition  of  value  from  the  attributes 
which  give  it  its  ready  exchangeability  and  currency.    And  its 
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other  forms  are  immediately  convertible  into  the  same  precious 
metal,  atid  even  without  such  conversion  have,  at  times,  even 
greater  commercial  efllcacy  than  it.  It  would  be  very  strange 
indeed  if  such  forms  of  property,  with  all  their  sanctions  and 
powers,  should  be  excluded  from  the  statute,  and  the  represen- 
tatives of  private  debts  which  we  denominate  by  the  general 
term- "  securities  "  should  be  included.  We  certainly  cannot  so 
declare  upon  one  meaning  of  the  word  "  transfer.*'  If  the  word 
itself  permitted  such  declaration,  which  we  do  not  admit,  the 
definition  in  the  statute  forbids  it.  ^^  Transfer "  is  defined  to 
be  not  only  the  sale  of  property,  but  "  every  other  mode  of  dis- 
posing or  parting  with  property."  All  technicality  and  narrow- 
ness of  ;neaning  is  precluded.  The  word  is  used  in  its  most 
comprehensive  sense,  and  is  intended  to  include  every  means 
and  manner  by  which  property  can  pass  from  the  ownership 
and  possession  of  another,  and  by  which  the  result  forbidden 
by  the  statute  may  be  accomplished — a  preference  enabling  a 
creditor  ^^  to  obtain  a  greater  percentage  of  his  debt  than  any 
other  creditors  of  the  same  class." 

But  it  is  said  ^Hhat  Congress  in  passing  the  law  had  in  mind 
the  distinction  between  the  payments  of  money  and  the  trans- 
ferring of  property;  otherwise  they  indulged  in  tautology" 
in  subdivision  {(I).  By  that  it  is  provided :  "  If  a  debtor  shall, 
directly  or  indirectly,  in  contemplation  of  the  filing  of  a  petition 
by  or  against  him,  pay  money  or  transfer  property  to  an  attor- 
ney and  counsellor  at  law,  solicitor  in  equity,  or  proctor  in  ad- 
miralty, for  services  to  be  rendered,  the  transaction  shall  be  re- 
examined by  the  court  on  petition  of  the  trustee  or  any  creditor, 
and  shall  only  be  held  valid  to  the  extent  of  a  reasonable  amount 
to  be  determined  by  the  court,  and  the  excess  may  be  recovered 
by  the  trustee  for  the  benefit  of  the  estate." 

That  all  the  words  of  a  statute  should,  if  possible,  be  given 
effect  we  concede,  but  tautology  sometimes  occurs.  Is  there  not 
an  example  in  subdivision  {e)  of  section  67  (which,  by  the  way, 
and  notwithstanding,  is  relied  on  by  the  appellants)  ?  It  pro- 
vides that  "  all  conveyances,  transfers,  assignments,  or  incum- 
brances of  his  property,  or  any  part  thereof,  made  or  given  by 
a  person  adjudged  a  bankrupt,"  in  fraud  of  creditors,  shall  be 
null  and  void  as  to  them. 
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Manifest  tautology,  bat  certainly  not  used  to  detract  from 
the  definition  of  '^  transfer  "  in  section  1,  or  to  exclude  applica- 
tion of  that  section  in  proper  cases.  Conveyances,  assignments 
and  incumbrances  of  property  are  bat  modes  of  its  absolute  or^" 
conditional  disposition  (transfer),  as  payment  of  money  is  a  mode 
of  its  disposition  (transfer),  and  there  was  a  particular  expres- 
sion of  each  mode  on  account  of  the  primary  purpose  to  be  se- 
cured in  each  case — the  purpose  being,  in  60  (rf),  to  control  pay- 
ments to  attorneys ;  in  67  {e\  the  purpose  being  to  prohibit  the 
disposition  of  property  by  the  debtor  to  persons  other  than  cred- 
itors in  fraud  of  the  act. 

But,  construing  transfers  of  property  to  include  payments  of 
money,  it  is  nevertheless  urged,  that  not  only  must  the  act  and 
state  of  mind  of  the  giving  debtor  be  considered,  but  the  act 
and  state  of  mind  of  the  receinng  creditor  must  be  considered. 
It  is  not  enough  that  an  advantage  in  fact  be  given,  but  to  make 
it  a  preference  "the  person  receiving  it  or  to  be  benefited 
thereby,  or  his  agent  acting  therein,  shall  have  had  reasonable 
cause  to  believe  that  it  was  intended,  thereby  to  give  a  prefer- 
ence." In  other  words,  it  is  contended  that  the  quoted  words 
should  be  read  into  subdivision  (a)  from  subdivision  (}),  and  the 
necessity  of  doing  so  is  claimed  to  be  established  by  other  sec- 
tions of  the  statute.  The  other  sections  are  inserted  in  the 
margin.^ 

^  Seo.  60  c.  If  a  creditor  has  been  preferred,  and  afterwards  in  good  faith 
gives  the  debtor  further  credit  without  security  of  ^axj  Icind  for  property 
whicli  becomes  a  part  of  the  debtor^s  estate,  the  amount  of  such  new  credit 
remaining  impaid  at  the  time  of  the  adjudication  in  bankruptcy  may  be 
setoff  against  the  amount  wiiich  would  otherwise  be  recoverable  from  him. 

Sec.  3.  Acts  of  Bankruptcy. — a.  Acts  of  bankruptcy  by  a  person  shall 
consist  of  his  having  (1)  conveyed,  transferred,  concealed,  or  removed,  or 
permitted  to  be  concealed  or  removed,  any  part  of  his  property  with  intent 
to  hinder,  delay  or  defraud  his  creditors,  or  any  of  them;  or  (2)  transferred, 
while  insolvent,  any  portion  of  his  property  to  one  or  more  of  his  creditors 
with  intent  to  prefer  such  creditors  over  his  other  creditoro. 

Sec.  3  &.  a  petition  may  be  filed  against  a  person  who  is  insolvent  and 
who  has  committed  an  act  of  bankruptcy  within  four  months  after  the 
commission  of  such  act.  Such  time  shall  not  expire  until  four  months 
after  ( 1 )  the  date  of  the  recording  or  registering  of  tlie  transfer  or  assign- 
ment when  the  act  consists  in  having  made  a  transfer  of  any  of  his  property 
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Section  60  (&)  is  as  follows : 

"  If  a  bankrupt  shall  have  given  a  preference  within  four 
months  before  the  filing  of  a  petition,  or  after  the  filing  of  the 
petition  and  before  the  adjudication,  and  the  person  receiving 
it,  or  to  be  benefited  thereby,  or  his  agent  acting  therein,  shall 
have  had  reasonable  cause  to  believe  that  it  was  intended 
thereby  to  give  a  preference,  it  shall  be  voidable  by  the  trustee, 
and  he  may  recover  the  property  or  its  value  from  such  person." 

Subdivisions  (a)  and  (i)  are  concerned  with  a  preference  given 
by  a  debtor  to  his  creditor.  Subdivision  (a)  defines  what  shall 
constitute  it,  and  subdivision  (J)  states  a  consequence  of  it — 
gives  a  remedy  against  it.  The  former  defines  it  to  be  a  trans- 
fer of  property  which  will  enable  him  to  whom  the  transfer  is 
made  to  obtain  a  greater  percentage  of  his  debt  than  other 
creditors.  The  latter  provides  a  consequence  to  be  that  the 
transfer  may  be  avoided  by  the  trustee  and  the  property  or  its 
value  recovered,  provided,  however,  that  the  preference  was 
given  four  months  before  the  filing  of  the  petition  in  bankruptcy 
or  before  the  adjudication,  and  the  creditor  had  reason  to  be- 
lieve a  preference  was  intended.    So  far,  so  clear.    If  the  con- 

with  intent  to  hinder,  delay  or  defraud  his  creditors  or  for  tlie  purpose  of 
giving  a  preference  as  hereinbefore  provided,  or  a  general  assignment  for 
the  benefit  of  his  creditors,  if  by  law  such  recording  or  registering  is  re- 
quired or  permitted,  or  if  it  is  not,  from  the  date  when  the  beneficiary  takes 
notorious,  exclusive,  or  continuous  possession  of  the  property  unless  the 
petitioning  creditors  have  received  actual  notice  of  such  transfer  or  assign- 
ment 

Sbo.  67  d.  Liens  given  or  accepted  in  good  faith  and  not  in  contempla- 
tion of  or  in  fraud  upon  this  act,  and  for  a  present  consideration,  which 
have  been  recorded  according  to  law,  if  record  thereof  was  necessary  in 
order  to  impart  notice,  shall  not  be  affected  by  this  act. 

Sec.  68.  Set-offs  and  Counter  Claims. — a.  In  all  cases  of  mutual  debts  or 
mutual  credits  between  the  estate  of  a  bankrupt  and  a  creditor  the  account 
shall  be  stated,  and  one  debt  shall  be  set-off  against  the  other,  and  the  bal- 
ance only  shall  be  allowed  or  paid. 

5.  A  set-off  or  counter  claim  shall  not  be  allowed  in  favor  of  any  debtor 
of  the  bankrupt  which  (1)  is  not  provable  .igainst  the  estate;  or  (2)  was 
purchased  by  or  transferred  to  him  after  the  filing  of  the  petition,  or  within 
four  months  before  such  filing,  with  a  view  to  such  use  and  with  knowl- 
edge or  notice  that  such  bankrupt  was  insolvent,  or  had  committed  an  act 
of  bankruptcy. 
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ditions  mentioned  exist,  the  preference  may  be  avoided.  But 
if  the  person  receiving  the  preference  did  not  have  cause  to  be- 
lieve it  was  intended,  what  then  ?  It  follows  that  the  condi- 
tioti  being  absent,  its  effect  will  be  absent.  In  other  words, 
he  may  keep  the  property  transferred  to  him,  whether  it  be  a 
complete  or  partial  discharge  of  his  debt.  But  if  only  a  partial 
discharge,  may  he  prove  the  balance  of  his  debt  or  other  debts  J 

Section  67  (ff)  provides  for  such  case.  "  The  claims  of  cred- 
itors," it  provides,  "  who  have  received  preferences  shall  not  be 
allowed  unless  such  creditors  have  surrendered  their  prefer- 
ences.'' 

There  is  certainly  no  ambiguity  so  far.  What  a  preference 
is,  is  plain.  What  the  effect  of  it  is,  if  taken  under  the  condi- 
tions mentioned,  is  equally  plain.  So  taken,  it  may  be  recov- 
ered back.  If  not  so  taken,  it  may  be  kept  or  surrendered. 
Unless  surrendered,  he  who  received  it  cannot  prove  his  debt 
or  other  debts.  His  election  is  between  keeping  the  preference 
and  surrendering  it.  That  is  the  favor  of  the  law  to  his  inno- 
cence, but,  aiming  to  secure  equality  between  him  and  other 
creditors,  can  the  law  indulge  farther  ?  He  may  have  been 
paid  something — maybe  a  greater  percentage  than  other  cred- 
itors can  be.  That  is  his  advantage,  and  he  may  keep  it.  If 
paid  a  less  percentage  he  can  obtain  as  much  as  other  creditors 
by  surrendering  the  payment,  and  an  equality  of  distribution 
of  the  assets  of  the  bankrupt  is  assured.  The  effect  is  equita- 
ble, and  that  it  was  intended  is  supported  by  prior  legislation. 

The  bankrupt  act  of  1867  had  provisions  against  preferences. 
Sees.  23  and  36 ;  sees.  5084  and  5128,  Rev.  Stat.  They  could 
be  recovered  and  had  to  be  surrendered  to  enable  the  creditor 
to  prove  his  debt,  but  the  law  was  careful  to  express  upon  what 
condition  in  each  case.  Thev  could  be  recovered  back  if  the 
creditor  had  "  reasonable  cause  to  believe  "  the  debtor  was  in- 
solvent, and  they  were  given  "  in  fraud  of  the  provisions  of  the 
act."  Sec.  5128,  Rev.  Stat.  They  had  to  be  surrendered  if 
received  under  like  condition.  Section  5084,  Rev.  Stat.,  pro- 
vided that  *'  any  person  who  .  .  .  has  accepted  any  pre- 
ference having  reasonable  cause  to  believe  that  the  same  was  made 
or  given  by  the , debtor  contrary  to  any  provision  of  the  act, 


448  OCTOBER  TERM,  1900. 

Opinion  of  the  Court 

March  3, 1867,  chap.  176,  .  .  .  shall  not  prove  the  debt  or 
claim  on  account  of  which  the  preference  is  given,  nor  shall  he 
receive  any  dividend  therefrom  until  he  shall  first  surrender  to 
the  assignee  the  property,  money,  benefit  or  advantage  received 
by  him  under  such,  preference." 

The  words  in  italics  are  omitted  from  the  act  of  1898.  Was 
the  omission  without  purpose  ?  The  omission  of  a  condition  is 
certainly  not  the  same  thing  as  the  expression  of  a  condition. 
Was  it  left  out  in  words  to  be  put  back  by  construction  ?  Taken 
from  the  certainty  given  by  prior  use  and  prior  decisions  and 
committed  to  doubt  and  controversy  ?  There  is  a  presumption 
against  it.  When  the  purpose  of  a  prior  law  is  continued  usu- 
ally its  words  are,  and  an  omission  of  the  words  implied  an  omis- 
sion of  the  purpose.  This  rule  we  lately  applied  in  Bardea  v. 
First  National  Bank  of  Hawarden^  178  U.  S.  524.  In  that 
case,  in  determining  whether  the  jurisdiction  of  the  Circuit  and 
District  Courts  of  the  United  States  was  concurrent  with  the 
state  courts  in  certain  suits  at  law  and  equity  between  the 
assignee  in  bankruptcy  and  the  adverse  claimant  of  property  of 
the  bankrupt,  the  statutes  of  1841  and  1867  were  compared  with 
that  of  1898,  and  from  the  omission  from  the  latter  of  certain 
provisions  of  the  former  statutes  it  was  decided  that  such  juris- 
diction did  not  exist.  It  was  said  by  the  court,  speaking  by 
Mr.  Justice  Gray :  "  We  find  it  impossible  to  infer  that  when 
Congress,  in  framing  the  act  of  1898,  entirely  omitted  any  simi- 
lar provision,  and  substituted  the  restricted  provisions  of  sec- 
tion 23,  it  intended  that  either  of  those  courts  should  retain  the 
jurisdiction  which  it  had  under  the  obsolete  provision  of  the 
earlier  acts." 

We  might  rest  the  discussion  here,  but  counsel  have  ably 
urged  against  our  interpretation  of  the  statute  considerations 
which  should  be  noticed.  They  assert  its  incorrectness  becau^ : 
(1)  That  the  provisions  of  67  {g)  which  deny  allowance  to  the 
claims  of  creditors  unless  such  creditors  surrender  the  prefer 
ences  they  have  received,  are  penal  and  should  be  strictly  con- 
strued. Being  penal,  it  is  contended,  there  should  be  a  guilty 
intent  to  incur  their  punishment.  (2)  Of  the  defectiveness  of 
60  (a)  and  the  necessity  of  explaining  it  and  enlarging  it  by 
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other  provigioiis.  (3)  Of  the  consequences  of  the  constraction — 
consequences  which  are  declared  to  be  anamoloos  and  even 
absurd* 

1.  We  cannot  concur  in  the  view  that  57  (^)  is  a  penal  require- 
ment. It  is  hardly  necessary  to  assert  that  the  object  of  a 
bankrupt  act,  so  far  as  creditors  are  concerned,  is  to  secure 
equality  of  distribution  among  them  of  the  property  of  the 
bankrupt — ^not  among  some  of  the  creditors,  but  among  all  of 
them.  Such  object  could  not  be  secured  if  there  were  no  pro- 
visions against  preferences — ^no  provisions  for  defeating  their 
purpose.  And  it  is  no  reflection  on  the  statute  that  it  does  not 
do  so  entirely.  It  allows  complete  payments,  and  counsel  has 
seen  and  urges  what  seems  to  be  inequitable  in  that — ^the  giving 
favor  to  the  diligence  which  secured  it,  and  strongly  argues 
that  if  complete  payments  may  be  retained  without  penalty, 
why  not  partial  payments ;  if  diligence  (and  diligence  is  made 
a  great  deal  of  in  the  arguraent)  is  favored  in  the  one  case,  why 
not  in  the  other  ?  The  view  is  too  narrow  and  partial.  Ck>m- 
paring  such  creditors,  there  may  be  inequality,  but,  considering 
other  creditors,  what  shall  be  said  ?  Some  thought  must  be 
had  of  them,  and  considering  them — indulgent  creditors  as  well 
as  diligent  creditors — ^an  attempt  to  secure  the  best  remedies 
and  results  in  the  circumstances  was,  no  doubt,  the  aim  of  the 
legislature.  An  advantage  may  be  left  with  the  preferred 
creditor.  As  we  have  already  said,  if  the  preference  exceed 
the  share  of  the  bankrupt's  estate  which  the  creditor  would  be 
entitled  to,  he  may  keep  the  preference.  If  it  be  less,  he  may 
surrender  it  and  share  equally  with  the  other  creditors.  If  the 
purposes  of  the  statute  are  to  be  considered,  this  is  certainly 
not  punishment  but  benefit.  If  it  is  discrimination  at  all,  it  is 
discrimination  against  the  other  creditors. 

2.  Undoubtedly  all  the  sections  of  the  act  must  be  construed 
together  as  means  to  effect  its  purpose,  and  some  of  its  sections 
are  closely  related.  It  does  not  follow,  however,  that  each  sec- 
tion should  not  be  given  the  meaning  its  language  conveys,  if 
dear  and  consistent.  It  does  not  follow  that  because  the  terms 
of  a  section  are  defined  elsewhere,  or  the  consequences  of  its 
provisions  are  expressed  elsewhere,  it  becomes  a  nullity  or  is 
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defective.  Not  that  we  may  not "  travel  outside/'  to  use  coun- 
sel's expressioUy  of  any  section  if  it  be  necessary  to  travel 
outside.  We  may  travel  outside  for  some  things,  not  neces- 
sarily for  all  things.  The  argument  is,  you  must  travel  out- 
side of  subdivision  (a)  for  a  time  within  which  the  preference 
must  have  been  given,  and  four  months  are  selected  in  analogy 
to  subdivision  (J)  and  of  section  3  (J).  This  may  be  conceded, 
and  the  meaning  of  subdivision  (a)  would  not  be  otherwise  al- 
tered. There  would  still  remain  a  clear  definition  of  a  prefer- 
ence. 

The  argument  is  strong  which  is  urged  to  support  a  four 
months'  limitation,  but  it  can  be  argued  in  opposition  that  sub- 
division (a)  needs  no  explanation  from  other  parts  of  the  stat- 
ute "  in  order  to  obtain  a  time  limit  on  the  question  of  prefer- 
ence." It  can  be  argued  that  subdivision  (a)  gives  such  limit 
in  the  existence  of  insolvency.  But  we  are  not  required  to  de- 
cide either  way  on  this  record.  A  time  limit  is  entirely  inde- 
pendent of  the  belief  of  the  creditor  or  of  the  belief  which  may 
be  attributed  to  him — entirely  independent  of  his  right  to  a 
greater  proportion  of  the  bankrupt's  property  than  other  cred- 
itors. It  is  urged,  however,  that  a  time  limit — whether  of  four 
months  or  extending  indefinitely  before  the  filing  of  the  peti- 
tion in  bankruptcy  having  no  limit  but  the  statute  of  limitations 
— differently  affects  the  creditor  receiving  the  preference,  and 
the  difference  should  be  considered  in  construing  the  statute. 
It  is  pointed  out  that  insolvency  has  a  different  meaning  under 
the  act  of  1898  than  it  had  under  the  act  of  1867.  Under  the 
latter,  the  debtor  was  insolvent  when  he  was  unable  to  pay  his 
debts  in  the  ordinary  course  of  business.  Under  the  former, 
when  the  aggregate  of  his  property  at  a  fair  valuation  is  insuf- 
ficient to  pay  his  debts,  and,  it  is  said,  this  being  practically  im- 
possible to  ascertain  on  account  of  the  uncertainty  of  its  fac- 
tors, therefore  a  time  limit  to  a  preference  is  necessary,  and 
also  that  there  should  be  a  guilty  knowledge  on  the  part  of  the 
creditor  of  the  guilty  intent  upon  the  part  of  the  debtor.  There 
are  two  weaknesses  in  the  argument.  It  ascribes  a  penal  char- 
acter to  section  57  (y),  and  regards  the  requirement  of  the  sur- 
render of  the  preference  as  a  condition  of  proving  debts  as  a 
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panishment  and  not  a  provision  to  secure  eqoality  among  ored- 
itors.  On  this  we  have  sufficiently  commented.  The  other 
weakness  in  the  argument  is  that  it  exaggerates  the  difference 
between  the  definitions  of  insolvency  and  overlooks  an  advan- 
tage to  the  creditor  in  the  definition  contained  in  the  act  of 
1898.  Inability  to  pay  debts  in  the  ordinary  course  of  business 
usually  accompanies  an  insufficiency  of  assets.  It  may  not,  of 
course.  At  times  a  debtor's  property,  though  amply  sufficient 
in  value  to  discharge  all  his  obligations,  may  not  be  convert- 
ible without  sacrifice  into  that  form  by  which  payments  may 
be  made.  The  law  regards  that  possibility.  In  this  there  is 
indulgence  to  the  debtor,  and  through  him  to  preferred  cred- 
itors. But  the  discussion  need  not  be  extended.  The  law  has 
made  its  definition  of  insolvency,  whatever  the  effect  may  be, 
and  has  determined  by  that  definition  consequences  not  only  to 
the  debtor  but  to  his  creditors  and  to  purchasers  of  his  prop- 
erty. 

3.  It  is  but  one  rule  of  construction  that  the  consequences  of 
a  statute  may  be  considered  in  construing  its  meaning.  The 
rule  may  be  counterpoised  by  other  rules ;  it  may  be  prevailed 
over  by  that  one  which  requires  the  intent  of  the  statute  to  be 
looked  for  in  its  words.  Where  they  are  clear  and  involve  no 
absurdity,  they  are  its  only  expositors.  It  is  not  contended  that 
the  provisions  which  we  are  considering  are  not  clearly  ex- 
pressed and  adequate  to  convey  a  definite  meaning.  It  is  true, 
it  is  urged  that  the  word  preference  imports  the  conscious  par- 
ticipation of  the  creditor  and  debtor  in  the  same  intent.  We 
cannot  concur  in  that  view,  and  we  are  brought  to  the  conse- 
quences of  the  construction  which  we  have  put  upon  section  60. 
It  is  denominated  absurd  by  appellants.  What  is  the  test  of 
absurdity  t  The  contradiction  of  reason,  it  may  be  said,  and 
to  make  an  immediate  application  to  legislation,  the  contradic- 
tion of  the  reason  which  grows  out  of  the  subject  matter  of  the 
legislation  and  the  purpose  of  the  legislators.  But  all  legisla- 
tion is  not  simple  nor  its  consequences  obvious  or  to  be  con- 
trolled, even  if  obvious.  Whether  there  should  be  any  legislflr 
tion  at  all  and  its  extent  and  form  may  be  matters  of  dispute. 
Its  consequences  may  be  viewed  with  favor  or  with  alarm ; 
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some  regretted  but  accepted  as  inevitable — accepted  as  the 
shadow  side  of  the  good.  In  such  situation  it  is  for  the  legisla- 
ture to  determine,  and  it  is  very  certain  that  the  judiciary  should 
not  refuse  to  execute  that  determination  from  its  view  of  some 
consequence  which  (to  use  the  thought  and  nearly  the  wonls 
of  Chief  Justice  Marshall)  may  have  been  contemplated  and  ap- 
preciated when  the  act  was  passed,  and  considered  as  over- 
balanced by  the  particular  advantages  the  act  was  calculated 
to  produce.  United  States  v.  Fisher^  2  Cranch,  358,  389. 
Therefore  the  sound  rule  expressed  in  Staryis  v.  Crowninshieldy 
4  Wheat.  202 :  "  It  would  be  dangerous  in  the  extreme,  to  in- 
fer from  extrinsic  circiimstances,  that  a  case  for  which  the  words 
of  an  instrument  expressly  provide,  shall  be  exempted  from  its 
operation.  Where  words  conflict  with  each  other,  where  the 
different  clauses  of  an  instrument  bear  upon  each  other,  and 
would  be  inconsistent  unless  the  natural  and  common  import  of 
words  be  varied,  construction  becomes  necessary,  and  a  depart- 
ure from  the  obvious  meaning  of  words  is  justifiable.  But,  if 
in  any  case,  the  plain  meaning  of  a  provision,  not  contradicted 
by  any  other  provision  in  the  same  instrument,  is  to  be  disre- 
garded, because  we  believe  the  f  ramers  of  that  instrument  could 
not  intend  what  the}^  say,  it  must  be  one  in  which  the  absurdity 
and  injustice  of  applying  the  provision  to  the  case,  would  be  so 
monstrous  that  all  mankind  would,  without  hesitation,  unite  in 
rejecting  the  application." 

So  in  United  States  v.  Goldenherg^  168  U.  S.  95, 103,  where 
Mr.  Justice  Brewer,  answering  the  argument  based  on  the  con- 
sequences of  an  act  of  Congress  against  the  meaning  expressed 
by  its  words,  said : 

"  No  mere  omission,  no  mere  failure  to  provide  for  contin- 
gencies, which  it  may  seem  wise  to  have  specifically  provided 
for,  justify  any  judicial  addition  to  the  language  of  the  statute. 
In  the  case  at  bar  the  omission  to  make  specific  provision  for 
the  time  of  payment  does  not  offend  the  moral  sense ;  Holy 
T'tinity  Church  v.  United  States,  143  U.  S.  457;  it  involves  no 
injustice,  oppression  or  absurdity,  United  States  v.  Kirbyj  7 
Wall.  482 ;  McKee  v.  United  States,  164  U.  S.  287 ;  there  is  no 
overwhelming  necessity  for  applying  in  the  one  clause  the  same 
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limitation  of  time  which  is  proyided  in  the  other.  Non  (xmsUU 
bat  that  Congress  believed  it  had  sufficiently  provided  for  pay- 
ment by  other  legislation  in  reference  to  retaining  possession 
until  payment  of  security  therefor ;  or  that  it  failed  to  appre- 
ciate the  advantages  which  counsel  insists  will  enure  to  the  im- 
porter in  case  payment  does  not  equally  with  protest  follow 
within  ten  days  from  the  action  of  the  collector ;  or  that,  ap- 
preciating folly  those  advantages,  it  was  not  unwilling  that  he 
should  enjoy  them." 

Let  us  apply  these  principles  to  the  present  case.  The  con- 
sequences of  the  construction  of  the  Circuit  Court  of  Appeals  is 
said  to  be  that  it  will  *'  harass  and  embarrass  the  business  of  the 
country,"  and  the  specification  is  that  any  payment  to  a  creditor 
may  become  a  preference  and  the  alternative  forced  upon  him 
of  giving  it  up  or  losing  the  right  to  prove  his  claim  or  claims 
against  his  debtor's  estate.  That  consequence  does  not  seem  to 
us  very  formidable  even  in  the  instance  of  payments  to  private 
bankers  by  their  depositors  as  illustrated  by  counsel  or,  as  also 
illustrated  if  the  payments  should  be  distributed  as  gifts  to  rela- 
tives, or  to  endow  universities,  and  cannot  be  obtained  to  be 
surrendered.  Granting  that  such  situation  may  be  produced, 
is  it  anything  after  all  but  putting  the  creditor  to  an  election  of 
comparative  and  debatable  courses  where  some  loss  must  occur, 
whichever  be  taken  ?  Business  life  has  many  such  examples, 
and  a  law  which  has  that  consequence  in  seeking  equality  among 
creditors  is  certainly  not  absurd  in  even  the  loosest  and  most 
inconsiderate  meanings  of  the  word.  Other  illustrations  are 
used  which  present  the  same  situation  or  depend  upon  it — that 
is,  the  election  which  a  preferred  creditor  is  forced  to  make  in 
order  to  prove  his  debts.  A  trader  is  insolvent  and  owes 
1100,000.  His  assets  are  $75,000.  He  owes  $50,000  to  A  and 
B;  the  other  $50,000  to  other  letters  of  the  alphabet.  He 
makes  payments  to  the  latter  in  order  to  prefer  them,  and  then 
goes  into  bankruptcy.  A  and  B  having  nonpreferred,  hence 
provable  claims,  elect  a  trustee.  What  of  the  other  creditors  ? 
Counsel  having  full  control  of  the  imaginary  situation  makes 
them  ignorant  of  the  debtor's  affairs,  and  therefore  unwilling 
to  risk  a  division  with  A  and  B.    That  it  is  possible  for  such 
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ignorance  and  doubt  to  exist  may  be  conceded,  bat  it  does  not 
occur  to  us  how  either  can  reasonably  continue  for  the  time 
debts  may  be  proved  against  the  estate  under  the  disclosures 
required  of  the  bankrupt  by  the  statute,  and  the  information 
obtained  by  the  trustee  of  the  estate  in  its  administration. 

But  is  said  a  debtor  may  even  make  money  by  going  into 
voluntary  bankruptcy,  and  the  result  is  worked  out  by  cir- 
cumstances carefully  imagined  to  that  end,  combined  with,  as 
absolutely  necessary  to  the  result,  the  ignorance  and  timidity 
of  creditors.  The  illustration  is  that,  suppose  a  bankrupt  has 
made  partial  payments  to  every  one  of  his  creditors  within  four 
months  preceding  bankruptcy ;  that  his  assets  at  the  time  of 
the  filing  of  the  petition  amounted  to  $50,000,  and  his  liabil- 
ities to  $100,000.  Hesitating  in  this  extraordinary  situation 
to  surrender  their  payments — no  creditor  being  tempted  by 
$50,000 — the  conclusion  is  confidently  advanced  that  "  if  the 
construction  of  the  court  below  is  sound,  there  are  no  creditors 
who  have  provable  claims  against  the  bankrupt."  And  the 
query  is  put,  who  gets  the  $50,000  ?  The  implied  answer  is, 
that  the  bankrupt  gets  them,  and  the  result  is  easily  pro- 
nounced absurd.  It  is  an  absurdity  which  the  ''  construction 
of  the  court  below  "  is  not  responsible  for.  What  a  court  would 
do  with  such  a  scheme  as  a  fraud  upon  the  act,  we  are  not  called 
upon  to  say.  We  may  well  doubt  if  a  scheme  of  that  kind  will 
ever  come  up  for  decision.  We  find  it  impossible  to  conceive 
a  case  in  which  $50,000,  or,  indeed,  any  surplus,  would  not  be 
an  inducement  to  some  creditor  to  add  it,  or  some  portion  of  it, 
to  the  payment  of  his  claim. 

It  is  further  contended  '^  that  to  constitute  a  preference  under 
the  bankruptcy  act  within  either  57  {g)  or  60  (a),  at  least  the 
intent  on  the  part  of  the  hankrupt  to  prefer  mueA  he  present." 
In  support  of  this  it  is  said  that  an  act  of  bankruptcy  consists 
under  section  3  (2)  of  a  transfer  by  a  debtor  while  insolvent  of 
any  portion  of  his  property  to  one  or  more  of  his  creditors,  with 
intent  to  prefer  such  creditors  over  other  creditors,  and  in  such 
a  case  a  petition  in  involuntary  insolvency  may  be  filed  against 
him.  Section  3  b.  It  is  hence  deduced,  reading  those  provisions 
with  section  60  (a),  that  preferences  under  the  latter  must  be 
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taken  with  the  intent  deolared  in  the  former,  because  it  is  not 
reasonable  to  assume  that  Congress  intended  that  there  could 
be  preferences  which  were  not  acts  of  bankruptcy.  The  claim 
overlooks  the  fact  that  the  language  of  section  3  (2)  implies  a 
difference  between  a  preference  and  the  intent  with  which  it  is 
given,  and  besides  confounds  the  different  purposes  of  the  sec- 
tions and  their  different  conditions.  It  was  for  Congress  to  de- 
cide whether  the  consequences  to  a  debtor  of  being  forced  into 
bankruptcy  so  far  transcended  the  consequences  to  a  creditor  by 
a  surrender  of  his  preference,  as  to  make  the  former  depend 
upon  an  intent  to  offend  the  provision  of  the  statute  and  the 
latter  not  so  depend.  And  we  see  nothing  unreasonable  in  the 
distinction  or  purpose.  Nor  does  the  contention  of  appellants 
find  support  in  the  provisions  of  the  act  of  1867,  and  the  cases 
of  Mays  v.  Fritton^  20  Wall.  414,  and  WUson  v.  City  BanJc^  17 
Wall.  473.  In  that  act  there  was  a  careful  expression  of  the  in- 
tent of  the  debtor  (section  5021,  Rev.  Stat.)  and  as  careful 
an  expression  of  the  state  of  mind  of  the  preferred  creditor. 
Sees.  6084,  5128. 

Nor  again  do  we  find  anything  which  militates  against  our 
conclusion  in  subdivision  "  c  "  of  section  60.  That  subdivision 
is  applicable  to  the  cases  arising  under  "  J,"  and  allows  a  set-oflf 
which  otherwise  might  not  be  allowed. 

The  interpretation  of  the  statute  which  we  have  given  has 
also  been  given  by  the  Circuit  Court  of  Appeals  of  the  Ninth 
Circuit,  in  a  well  considered  opinion  by  Circuit  Judge  Morrow, 
in  the  matter  of  Fixen^  Banhrupt^  102  Fed.  Rep.  295. 

The  second  assignment  of  error  is  that  the  court  erred  in  com- 
pelling the  appellants  to  repay  the  amount  of  dividends  received 
by  them.  Error  is  asserted  because  of  the  provision  of  subdi- 
vision "  h  "  of  section  23.     The  whole  section  is  as  follows : 

"  Jurisdiction  of  the  United  States  and  state  Courts. — a.  The 
United  States  Circuit  Courts  shall  have  jurisdiction  of  all  contro- 
versies at  law  and  in  equity,  as  distinguished  from  proceedings 
in  bankruptcy,  between  trustees  as  such  and  adverse  claimants, 
concerning  the  property  acq  aired  or  claimed  by  the  trustees,  in 
the  same  manner  and  to  the  same  extent  only  as  though  bank- 
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ruptcy  proceedings  had  not  been  institated  and  snoh  controver- 
sies had  been  between  the  bankrupts  and  such  adverse  claimants. 

^'  b.  Suits  by  the  trustee  shall  only  be  brought  or  prosecuted 
in  the  courts  where  the  bankrupt,  whose  estate  is  being  admin- 
istered by  such  trustee,  might  have  brought  or  prosecuted  them 
if  proceedings  in  bankruptcy  had  not  been  instituted  unless  by 
consent  of  the  proposed  defendant. 

"  0.  The  United  States  courts  shall  have  concurrent  jurisdic- 
tion with  the  courts  of  bankruptcy,  within  their  respective  ter- 
ritorial limits,  of  the  offences  enumerated  in  this  act." 

The  proceedings  we  are  reviewing  were  not  a  suit  within  the 
meaning  of  that  section,  and  the  order  of  the  court  requiring 
the  repayment  of  the  dividend  was  properly  and  legally  mada 

JvdgmefU  affirmed. 

The  Chibf  Jusnos,  Mr.  Justice  Shibas^  Mr.  Justice  Whitjc 
and  Mr.  Justice  Pbckhak  dissented. 


•«•»■ 
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No.  17.    Origiiua.    Argaed  February  26, 1901.— Decided  ICay  27, 1901. 

Under  the  cii-cumstances  set  forth  in  its  opinion  this  coart  thinks  that  the 
rule  respecting  appeals  to  the  Court  of  Appeals  of  the  District  of  Col^ 
umbia  roust  receive  the  interpretation  here  which  was  given  to  it  by  the 
Court  of  Appeals. 

Upon  filing  the  petition  for  mandamus  a  rule  was  issued  and 
served.  The  respondents  have  replied  thereto.  The  question 
presented  is  the  interpretation  of  a  rule  of  the  Court  of  Appeals 
of  the  District  of  Columbia  hereinafter  set  out. 

The  case  of  petitioners  as  presented  by  their  petition  is  sub- 
stantially as  follows :  Marcella  Jarboe,  a  widow,  died  without 
issue  in  the  District  of  Columbia,  on  the  28th  day  of  March, 
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1899,  aged  88  years.  The  petitioners  were  her  heirs  at  law. 
After  her  death  a  paper  writing,  purporting  to  be  her  will, 
dated  February  24,  1892,  and  two  other  paper  writings  pur- 
porting to  be  codicils,  dated  respectively  October  20, 1892,  and 
February  15, 1898,  were  offered  for  probate  by  William  Myer 
Lewin,  executor,  in  the  Supreme  Court  of  the  District  of  Colum- 
bia, holding  a  special  term  for  orphans'  court  business,  as  her 
last  will  and  testament. 

The  relators  filed  caveats  to  the  probate  of  the  will  travers- 
ing the  due  execution  of  the  papers  as  a  will  and  alleging  in- 
capacity, undue  influence  and  frand.  Upon  the  issue  thus 
formBd  testimony  was  taken,  and  at  its  close  the  court  in- 
structed the  jury  to  render  a  verdict  for  the  will  and  codicils. 
Exception  was  duly  made,  and  subsequently,  on  May  10, 1900, 
a  motion  for  new  trial  was  made  and  overruled,  and  an  order 
was  passed  admitting  the  will  and  codicils  to  probate  and  di- 
recting letters  testamentary  to  issue.  An  appeal  was  allowed 
to  the  Court  of  Appeals  of  the  District,  and  a  bond  fixed  for 
costs,  not  to  operate  as  a  supersedeas.  The  bond  was  duly  ap- 
proved, and  filed  May  17, 1900. 

On  July  2, 1900,  the  trial  justice  extended  the  time  for  filing 
the  transcript  forty  days  from  the  expiration  of  the  time  then 
limited.  The  transcript,  however,  was  not  filed  within  the  ex- 
tended time,  and  Mr.  Justice  Cole  again  extended  it  to  Octo- 
ber 15, 1900. 

The  transcript  was  filed  October  9,  1900,  but  not  until  after 
appellees  had  given  notice  of  a  motion  to  docket  and  dismiss 
under  the  rule.  When  the  motion  came  on  to  be  heard  it  was 
abandoned,  and  by  leave  of  the  court  a  motion  to  dismiss  was 
substituted.  It  was  granted  October  19,  1900,  and  the  appeal 
dismissed  with  costs.  This  petition  was  then  filed.  The  rule, 
the  interpretation  of  which  is  involved,  is  as  follows : 

^  All  cases,  the  records  and  transcripts  of  which  shall  be  re- 
ceived by  the  clerk  of  this  court  before  the  last  twenty  days  of 
the  term,  shall  be  considered  for  trial  in  the  course  of  that  term ; 
but  such  cases  shall  be  placed  on  the  docket  in  the  order  of  time 
in  which  the  records  or  transcripts  shall  be  received ;  and  if  re- 
ceived within  twenty  days  of  the  next  succeeding  term,  either 
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party  shall  be  entitled  to  a  continuance ;  but  when  an  appeal  is 
entered  in  the  court  below  which  shall  operate  as  a  supersedeas 
of  the  judgment,  order  or  decree  appealed  from,  or  when  there  has 
been  a  special  order  or  appeal  bond  for  the  stay  or  supersedeas 
of  the  judgment,  decree  or  order  appealed  from,  in  all  such  cases 
it  shall  be  the  duty  of  the  appellant,  within  forty  days  from  the 
time  of  the  appeal  entered  and  perfected  in  the  court  below  (un- 
less such  time  for  special  and  sufficient  cause  be  extended  by  the 
court  below,  or  the  judge  thereof  by  whom  the  judgment,  de- 
cree, or  order  may  have  been  rendered,  such  time  to  be  definite 
and  fixed),  to  produce  and  file  with  the  clerk  of  this  court  a  tran- 
script of  the  record  of  such  cause ;  and  if  he  shall  fail  to  file  the 
transcript  within  the  time  limited  therefor  the  appellee  shall  be 
allowed  to  file  a  copy  or  transcript  of  the  record  with  the  clerk 
of  this  court,  and  the  cause  shall  stand  for  trial  in  the  like  man- 
ner as  if  the  transcript  had  been  filed  by  the  appellant  in  due 
time ;  or  the  said  appellee  may,  on  producing  a  certificate  from 
the  clerk  of  the  court  below,  stating  the  cause,  and  that  an 
appeal  has  been  entered,  and  the  date  thereof,  and  that  the 
judgment,  decree  or  order  appealed  from  is  stayed  or  super- 
seded by  bond  or  otherwise,  have  the  said  appeal  docketed  and 
dismissed  ;  or,  in  any  and  alZ  cases^  the  appellee  may,  after  the 
time  limited  for  filing  the  transcript  in  this  court  by  the  appel- 
lant, and  his  or  her  default  in  respect  thereto,  upon  producing 
a  certificate  showing  the  entr}'  of  appeal  and  the  date  thereof, 
have  said  appeal  docketed  and  dismissed ;  and  in  no  case  shall 
the  appellant  be  entitled  to  docket  a  case  and  file  the  record 
after  said  appeal  shall  have  been  docketed  and  dismissed  under 
this  rule,  unless  by  special  order  of  the  court,  upon  satisfactory 
reason  shown." 

The  answer  of  the  respondents  alleged  the  promulgation  of 
the  rule  in  pursuance  of  the  act  of  Congress  creating  the  court, 
and  that  under  the  same  act  on  the  29th  of  September,  1894, 
the  court  amended  the  rules  in  several  respects  and  promul- 
gated them  as  amended.  The  amendment  consisted  in  the  in- 
sertion of  the  words  "in  any  and  all  oases ^^  for  the  words 
^'  in  amy  cascy^  in  numbered  rule  XV. 
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Mr.  Wdlier  D.  Davidge  and  Mr.  Walter  D.  Davidge^  Jr.y 
for  petitioners. 

Mr.  A.  S.  Worthington  for  respondents.  Mr.  Charlee  L. 
FraUey  was  on  his  brief. 

Mb.  Justicb  MoKenna,  after  stating  the  case  as  above,  de- 
livered the  opinion  of  the  court. 

By  the  act  of  Congress  of  February  9,  1893,  which  estab- 
lished a  Court  of  Appeals  for  the  District  of  Columbia,  it  was 
provided — 

"That  any  party  aggrieved  by  any  final  order,  judgment  or 
decree  of  the  Supreme  Court  of  the  District  of  Columbia,  or 
of  any  justice  thereof,  may  appeal  therefrom  to  the  Court  of 
Appeals  hereby  created ;  and  upon  such  appeal  the  Court  of 
Appeals  shall  review  such  order,  judgment  or  decree,  and  af- 
firm, reverse  or  modify  the  same  as  shall  be  just." 

And  it  was  also  provided — 

"  That  said  Court  of  Appeals  shall  establish  by  rule  of  court 
such  terms  in  the  court  in  each  year  as  to  it  may  seem  neces- 
sary :  Provided,  however,  that  there  shall  be  at  least  three  terms 
in  each  year,  and  it  shall  make  such  rules  and  regulations  aa 
may  be  necessary  and  proper  for  the  transaction  of  its  business 
and  the  taking  of  appeals  to  said  court.  And  said  Court  of 
Appeals  shall  have  power  to  prescribe  what  part  or  parts  of 
the  proceedings  in  the  court  below  shall  constitute  the  record 
on  appeal  and  the  form  of  bills  of  exception,  and  to  require  that 
the  original  papers  shall  be  sent  to  it  instead  of  copies  thereof, 
and  generally  to  regulate  all  matters  relating  to  appeals,  whether 
in  the  court  below  or  in  said  Court  of  Appeals." 

Under  this  provision  the  rule  set  out  in  the  return  of  the 
respondents  was  established  and  amended.  The  question  now 
is  as  to  the  interpretation  of  the  rule.  It  will  be  observed  that 
the  rule  states  that  "  when  an  appeal  is  entered  in  the  court 
below  which  shall  operate  as  a  supersedeas  of  the  judgment, 
order  or  decree  appealed  from,  or  when  there  has  been  a  special 
order  or  appeal  bond  for  the  stay  or  supersedeas  of  the  judg- 
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ment,  d^ree  or  order  appealed  from,  in  all  such  cases  it  shall 
be  the  duty  of  the  appellant,  within  forty  days  from  the  time 
of  the  appeal  entered  and  perfected  in  the  court  below,  (unless 
such  time  for  special  and  sufficient  cause  be  extended  by  the 
court  below,  or  the  judge  thereof  by  whom  the  judgment,  decree 
or  order  may  have  been  rendered,  such  time  to  be  definite  and 
fixed,)  to  produce  and  file  with  the  clerk  of  this  court  a  tran- 
script of  the  record  of  such  cause." 

The  contention  of  the  parties  turns  on  this  provision.  Is  it  to 
be  interpreted  independently  or  in  connection  with  and  as  re- 
ceiving meaning  from  the  subsequent  provision  commencing 
with  the  words  "  in  amy  amd  all  cases  f  "  Or,  in  other  words,  is 
the  rule  to  be  applied  differently  when  the  appeal  operates  as  a 
supersedeas  from  what  it  does  when  the  appeal  does  not  so 
operate  ?  The  appeal  of  relators  did  not  so  operate,  and  the 
relators  contend  that  their  cause  ^^  was  not  of  the  class  of  cases 
to  which  the  rule  relates,"  and  therefore  no  rule  or  authority 
imposed  on  them  the  duty  of  filing  the  transcript  within  the 
forty  days,  but  tliat  their  case  falls  under  that  part  of  the  rule 
which  provides  for  filing  the  record  in  cases  wher6  there  was 
no  supersedeas  or  stay.  ^'  It  does  not  enlarge  in  any  manner," 
counsel  say,  ^^  the  cases  specified  in  the  former  part  of  the  rule, 
and  to  which  the  duty  of  filing  within  forty  days  is  confined." 
The  Court  of  Appeab  held  otherwise,  and  declares  in  its  reply, 
which  is  very  circumstantial,  that  the  rule  even  as  originally 
framed  was  intended  to  have  a  different  meaning  from  that 
which  relators  put  upon  it,  but  upon  doubts  arising  it  was 
amended  to  remove  the  doubts,  and  ^^in  all  cases,  whether 
there  had  been  a  supersedeas  or  not,  to  fix  a  period  of  time 
within  which  the  transcript  should  be  filed  in  the  Court  of  Ap- 
peals (subject  to  the  authority  given  by  the  rule  itself,  to  the 
court  below  or  a  judge  thereof,  to  extend  the  time).  Otherwise 
there  would  have  been  no  provision  at  all  for  cases  in  which 
there  should  be  no  supersedeas." 

The  answer  also  states — 

^'  The  rule  as  so  understood  and  construed  by  the  respondents 
has  been  enforced  in  every  case  in  which  it  has  been  brought 
to  the  attention  of  the  respondents.    So  far  as  they  know  no 


UNITED  STATES  ex  vtL  QUEEN  v.  ALVBY.         461 

Syllabus. 

case  has  arisen  since  September  29, 1894,  in  which  the  transcript 
has  not  been  filed  within  forty  days  from  the  time  of  the  appeal 
entered  and  perfected  in  the  court  below,  except  where  the  time 
has  been  extended  in  accordance  with  the  rule,  by  an  order 
made  by  a  judge  of  the  court  below  before  the  expiration  of 
the  time  limited  by  the  rule  or  by  a  previous  order.  In  the 
case  of  the  District  of  Columbia  v.  Humphrey^  11  App.  D.  C. 
68,  the  appeal  was  dismissed  solely  because  the  transcript  was 
not  filed  in  the  Court  of  Appeals  within  the  forty  days  pre- 
scribed by  the  rule  in  question,  and  without  reference  to  whether 
the  appeal  operated  as  a  supersedeas.  The  opinion  of  the  Court 
of  Appeals  in  that  case  was  published  among  the  regular  reports 
of  that  court  in  1898." 

Under  these  circumstances  we  are  of  the  opinion  that  the 
rule  must  receive  the  interpretation  which  was  given  it  by  the 
Court  of  Appeals. 

Bvle  discharged. 


-•••- 
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OBBTIORABI  TO  THB   OIBOUFT   DOUBT  OF  APPEALS  FOB  THB   SBVEITTH 

oiRourr. 

Mo.  9«&.   Argood  April  17, 18, 1901.— Decided  May  37,  1901. 

As  the  goyeming  committee  of  the  stock  exchange  had  no  personal  interest 
in  the  fond  in  question  in  this  snit,  which  was  placed  in  its  possession 
in  the  trust  and  confidence  that  it  would  see  that  the  purposes  of  the  de- 
posit were  fulfilled,  and  that  the  moneys  were  paid  out  only  in  accord- 
ance with  the  terms  of  the  trust  under  which  it  was  deposited,  there  can 
be  no  question  that  the  fund  became  thereby  a  trust  fund  in  the  posses- 
sion of  the  governing  committee,  and  the  disposition  of  which.  In  accord- 
ance with  the  trust,  they  were  called  upon  to  secure.  The  committee 
occupied,  from  the  time  of  the  deposit  of  the  funds,  a  fiduciary  relation 
towards  the  parties  depositing  it,  and  became  a  trustee  of  the  fund, 
charged  with  the  duty  of  seeing  that  it  was  applied  in  conformity  with 
the  proTisions  creating  it. 

The  jurisdiction  of  the  court  below  was  plainly  established,  because,  under 
the  circumstances,  the  complainant  had  no  adequate  and  full  remedy  at 
law. 
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It  plainly  appears  in  this  case  from  the  pleadings  that  the  sales  and  pur- 
chases of  stock  were  in  fact  made  subject  to  the  rules  of  the  stock  ex- 
change, and  all  tlie  transactions  regai-ding  the  sales  and  purchases  must 
be  regarded  as  haying  taken  place  with  direct  reference  and  subject  to 
those  rules. 

A  principal  can  adopt  and  ratify  an  unauthorized  act  of  his  agent,  who  in 
fact  is  assuming  to  act  in  his  behalf,  although  not  disclosing  his  agency 
to  others,  and  when  it  is  so  ratified,  it  is  as  if  the  principal  had  g^ven  an 
original  authority  to  that  effect,  and  the  ratification  relates  back  to  the 
time  of  the  act  which  is  ratified. 

A  contract  which  is,  on  its  face  one  of  sale,  with  a  provision  for  future  de- 
livery is  valid,  and  the  burden  of  proving  that  it  is  invalid,  as  being  a 
cover  for  the  settlement  of  differences,  rests  with  the  party  making  the 
assertion. 

There  is  nothing  in  these  contracts  which  shows  that  they  were  gaming 
conti-acts,  and  in  violation  of  the  statutes  of  Illinois;  and  there  is  no 
evidence  that  they  were  entered  into  pursuant  to  any  understanding 
whatever  that  they  should  be  fulfilled  by  payments  of  the  difference  be- 
tween the  contract  and  the  market  price  at  the  time  set  for  delivery. 

The  saJes  were  made  subject  to  the  rules  of  the  exchange,  but  those  rules 
do  not  assume  to  exclude  the  jurisdiction  of  the  courts,  or  to  provide  an 
exclusive  remedy  which  the  parties  must  follow. 

The  complainants  were  Justified  in  the  course  which  they  pursued,  and  the 
price  at  which  the  stock  sold  was  a  fair  basis  upon  which  to  determine 
the  amount  of  damages. 

The  petitioners  and  complainants,  being  residents  of  the  State 
and  city  of  New  York,  commenced  this  suit  in  equity  in  the 
United  States  Circuit  Court  for  the  Northern  District  of  Illinois 
against  certain  of  the  defendants  composing  the  governing 
committee  of  the  Chicago  Stock  Exchange,  to  recover  funds 
deposited  with  them,  in  trust,  and  also  to  recover  damages 
against  other  defendants  composing  the  firm  of  Jamieson  St 
Company,  brokers  belonging  to  the  exchange,  alleged  to  have 
been  sustained  by  the  complainants  by  a  violation  by  those  de- 
fendants of  their  contract  to  purchase  and  pay  for  certain  stock 
sold  them  by  the  complainants.  Still  other  defendants  com- 
posed the  firm  of  Schwartz  &  Company,  the  brokers  who  effected 
the  sales  of  the  stock  for  the  complainants,  no  recovery  being 
sought  against  them.  All  of  the  defendants  were  residents  of 
the  State  of  niinois.  The  Circuit  Court  after  a  hearing  gave 
judgment  for  a  dismissal  of  the  bill  for  want  of  any  privity  of 
contract  between  complainants  and  defendants,  Jamieson  & 
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Company,  against  whom  a  money  recovery  was  sought.  On 
appeal  the  Circuit  Court  of  Appeals  for  the  Seventh  Circuit 
affirmed  the  judgment  of  dismissal,  and  in  the  opinion  discussed 
only  the  question  whether  or  not  the  contract  sued  on  was  a 
gamiug  one  and  in  violation  of  the  statute  of  Illinois  on  that 
subject,  sections  130  and  131  of  the  Criminal  Code  hereinafter 
set  forth.  It  held  that  the  contract  violated  those  sections  and 
that  the  bill  was  properly  dismissed  for  want  of  equity,  and  it 
therefore  affirmed  the  decree  of  dismissal.  The  complainants 
thereupon  petitioned  this  court  for  a  writ  of  certiorari,  which 
was  gi'anted,  and  the  case  brought  here. 

No  important  question  arises  upon  the  pleadings,  with  the 
exception  that  it  was  set  up  by  way  of  defence  that  the  com- 
plainants had  an  adequate  remedy  at  law,  and  the  facts  upon 
which  the  defence  is  rested  are  sufficiently  adverted  to  in  the 
opinion.  The  pleadings  admit  that  the  sales  and  purchases  of 
stock  were  all  made  subject  to  the  rules  of  the  exchange.  The 
case  was  referred  to  a  master  .to  take  testimony  and  to  report 
the  same  to  the  court  with  his  conclusions  thereon,  and  it  was 
subsequently  brought  to  a  hearing  upon  the  master's  report  and 
the  testimony  taken  before  him  and  upon  a  stipulation  as  to 
facts,  entered  into  between  the  parties.  The  facts  reported  by 
the  master  are,  among  others,  the  following : 

There  has  existed  in  the  city  of  Chicago  since  the  year  1882 
a  voluntary  association  known  as  the  Chicago  Stock  Exchange, 
composed  of  brokers  having  places  of  business  in  the  vicinity  of 
the  exchange,  and  who  are  elected  to  membership  therein  in 
accordance  with  the  provisions  of  the  constitution  and  by-laws ; 
the  association  is  governed  by  a  governing  committee  composed 
of  the  president  of  the  exchange  ex  officio^  and  twenty-four 
members,  and  every  member  is  required  to  sign  the  constitution 
and  by-laws,  or  assent  thereto  in  writing,  and  obligate  himself 
to  abide  thereby  and  by  the  rules  theretofore  or  thereafter  to 
be  adopted. 

Article  17  of  the  constitution  provides  as  follows : 

^  Sso.  1.  Ko  fictitious  sales  shall  be  made.  Any  member 
contravening  this  section  shall,  upon  conviction,  be  suspended 
by  the  governing  committee. 
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^^  Sec.  2.  Any  member  who  shall  make  fictitious  or  trifling 
bids  or  offers  or  who  shall  offer  to  buy  or  sell  any  stock  or  secu- 
rity other  than  government  bonds  at  a  less  variation  than  one 
eighth  of  one  per  cent  shall,  upon  conviction,  be  subject  to  sus- 
pension, or  such  other  penalty  as  the  governing  committee  shall 
impose." 

Article  29  is  as  follows : 

^^  Any  member  of  this  exchange  who  is  interested  in  or  asso- 
ciated with,  or  whose  office  is  connected  directly  or  indirectly 
by  wire  or  other  method  or  contrivance,  with  any  organization, 
firm  or  individual  engaged  in  the  business  of  dealing  in  differ- 
ences or  quotations  on  the  fiuctuations  in  the  market  price  of 
any  commodity  or  security  without  a  honajide  purchase  or  sale 
of  said  commodity  or  security  in  a  regular  market  or  exchange, 
shall,  on  conviction  thereof,  be  deemed  to  have  committed  an 
act  or  acts  detrimental  to  the  interest  and  welfare  of  the  ex- 
change.*' 

Articles  16  and  17  of  the  by-laws  read  as  follows : 

«  Abtiole  XVI. 

"  Sec.  1.  In  any  contract  either  party  may  call  at  any  time 
during  the  continuance  of  the  same  for  a  deposit  of  ten  dollars 
per  share  upon  the  par  value  of  the  securities  bought  and  sold ; 
and  whenever  the  market  price  of  the  securities  shall  change 
so  as  to  reduce  the  margin  of  said  deposit,  either  way  below 
the  ten  dollars,  either  party  may  call  for  a  deposit  sufficient  to 
restore  the  margin  to  ten  dollars,  and  this  may  be  repeated  as 
often  as  the  margin  may  be  so  reduced.  In  all  cases  where 
deposits  are  called  they  shall  be  made  within  one  banking  hour 
from  the  time  of  such  call. 

"  Sec.  2.  In  case  either  party  shall  fail  to  comply  with  the 
demand  for  a  deposit  in  accordance  with  the  provisions  of  this 
article,  the  party  calling,  after  having  given  due  notice,  may 
report  the  default  to  an  officer  of  the  exchange,  who  shall  re- 
purchase or  resell  the  security  forthwith  in  the  exchange,  and 
any  difference  that  may  accrue  shall  be  paid  over  to  the  party 
entitled  thereto.  The  notice  above  referred  to  shall  be  either 
personal  or  shall  be  left  in  writing  at  the  office  of  the  party  to 
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be  notified,  or  in  oaae  he  has  no  ofBoe,  then  by  public  annoanoe«> 
ment  whenever  the  exchange  may  be  in  session. 

''  ABnOLB  XVII. 

^^  Should  any  member  neglect  to  fulfill  his  contract  on  the 
day  it  becomes  due,  the  party  or  parties  contracting  with  hini 
shall,  after  giving  notice  as  required  by  section  2  of  the  pre- 
ceding article,  employ  an  officer  of  the  board  to  close  the  same 
forthwith  in  the  exchange  by  purchase  or  sale  as  the  case  may 
require,  unless  the  price  of  settlement  has  been  agreed  upon  by 
the  contracting  parties.  In  case  of  a  failure  of  a  creditor  to 
dose  the  contract  as  above,  the  price  shall  be  fixed  by  the  price 
current  at  the  time  such  contract  ought  to  have  been  closed 
under  the  rule.  In  all  cases  where  an  officer  may  be  directed 
to  buy  or  sell  securities  under  this  rule,  the  name  of  the  member 
defaulting,  as  well  as  that  of  the  member  giving  the  order^ 
shall  be  announced.  No  order  for  the  purchase  or  sale  of  se- 
curities under  this  rule  shall  be  executed  unless  made  out  in 
writing  over  the  signature  of  the  party  giving  the  order,  who 
shall  state  the  reason  therefor ;  and  it  shall  be  the  duty  of  the 
officer  who  executes  the  order  to  indorse  thereon  the  name  of 
the  purchaser  or  seller,  the  price  and  the  hour  at  which  the 
contract  is  closed,  and  hand  the  same  to  the  secretary  of  the 
board,  who  shall  within  twenty-four  hours  ascertain  whether 
the  party  for  whose  account  the  order  was  given  has  paid  the 
difference,  if  any,  arising  from  the  transaction ;  if  not,  the  sec- 
retary shall  report  the  default  to  the  president.  The  duty 
devolved  upon  the  officers  of  the  exchange  under  this  rule  shall 
be  performed  without  charge.  No  party  shall  be  permitted  to 
supply  offers  to  buy  or  sell  securities  closed  for  his  account 
under  the  rule ;  and  when  a  contract  is  closed  under  this  rule, 
any  action  of  the  defaulter,  direct  or  indirect,  by  which  the 
prompt  fulfillment  of  such  contract  is  delayed,  hindered  or 
evaded,  to  the  detriment  of  the  other  contracting  party,  shall 
subject  the  offending  party  to  suspension  for  not  less  than 
thirty  days  in  the  discretion  of  the  governing  committee,  by  a 
vote  of  two  thirds  of  the  members  present  at  the  meeting. 
VOL.  oLxxxn — 80 
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When  oontracts  are  closed  out  under  the  rule,  any  member 
supplying  the  bid  or  offer,  and  not  duly  receiving  or  delivering 
the  stock,  as  the  case  may  be,  renders  himself  liable  to  prosecu- 
tion under  this  article.  Should  any  stock  thus  sold  not  be  de- 
livered until  the  next  day,  the  contract  shall  continue,  but  the 
defaulting  party  shall  not  be  liable  to  pay  such  damage  as  may 
be  assessed  by  the  arbitration  committee.  The  same  rules  as 
to  notice,  time  and  places  that  govern  defaults  in  other  con- 
tracts shall  apply  to  borrowed  securities,  which  on  non-delivery 
or  receipt,  must  be  borrowed  or  loaned  in  open  market,  except 
in  case  of  actual  default  in  receiving  or  delivering  after  notice 
to  close  the  loan ;  then  the  same  are  to  be  bought  or  sold,  as 
the  case  may  be,  for  account  of  the  defaulter  in  the  manner 
provided  in  this  article." 

The  rules  of  the  clearing  house  in  regard  to  buying  or  selling 
for  ^^the  account"  (under  which  these  transactions  were  had) 
read  as  follows : 

^^  Clea/ring  He/use  Rules. 

^  Sbo.  1.  Under  the  following  regulations  transactions  may 
be  made  for  ^  the  account '  in  any  securities  listed  for  that  pur- 
pose dealt  in  at  the  exchange. 

^^  Sbo.  2.  Deliveries  of  cash,  stock  or  transactions  for  '  the  ac- 
count '  shall  be  made  on  the  last  day  of  each  month.  Provided, 
however,  should  the  last  day  of  any  month  occur  on  a  holiday, 
or.  on  a  day  when  the  exchange  is  closed  for  business,  then  in 
that  case  deliveries  shall  be  made  on  the  first  business  day  pre- 
ceding. 

^'  Sbo.  3.  All  purchases  and  sales  '  for  the  account '  shall  be  en- 
tered upon  the  blanks  furnished  by  the  manager  sealed  for  that 
purpose,  and  said  blanks  properly  filled  out,  balanced,  accom- 
panied by  a  proof-sheet,  and  signed,  must  be  delivered  to  said 
manager  before  9 :45  A.  M.  It  shall  be  the  duty  of  the  man- 
ager to  compare  and  examine  the  statements  rendered,  and  to 
report,  should  any  errors  be  found,  to  the  parties  making  such 
errors  before  12  M.,  by  written  notice,  which  must  be  called  for 
at  the  manager's  office.  Parties  in  error  must  at  once  proceed 
to  adjust  the  same  and  correct  their  statements.    All  balances 
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due  from  members  as  shown  by  the  statements  shall  be  paid  by 
certified  check  drawn  to  the  order  of  the  bank  designed  for 
that  porpose,  and  delivered  to  the  manager  before  10 :  15  A.  M., 
the  same  day,  except  on  Saturdays,  when  the  balance  must  be 
paid  before  9 :  45  A.  M. 

^^  Sec.  4.  On  balances  dae  to  members,  as  shown  by  the  state- 
ments, a  draft  for  the  amount,  payable  to  their  own  order,  shall 
be  drawn  upon  the  bank  designated  for  that  purpose,  and  deliv- 
ered to  the  manager  before  10 :  20  A.  M.  (except  on  Saturday). 
The  manager  shall  cause  said  draft,  if  correct,  to  be  accepted 
by  said  bwk  and  returned  to  the  parties  entitled  thereto  at  the 
manager's  ofiBice. 

"  SsG.  5.  At  or  before  9 :  45  A.  M.  parties  who  have  not  bor- 
rowed or  loaned  their  stock  balances  for  ^  the  account '  shall 
extend  said  balances  on  their  statements  at  the  closing  bid  price, 
designated  as  short  or  long,  and  shall  request  the  manager,  in 
writing,  to  borrow  or  loan  said  stock  balances  for  their  account 
and  risk  at  the  closing  bid  price.  Notice  that  such  loans  have 
been  made  and  the  names  of  the  parties  thereto  will  be  delivered 
at  the  manager's  ofiBice  on  or  before  2  P.  M.  Loans  made  by 
the  manager  are  for  one  day  only,  unless  renewed  between 
members. 

^^  Sbc.  6.  Stock  balances  as  shown  by  the  statements  rendered 
for  cash  settling  days  must  be  delivered  and  paid  for  at  the  clos- 
ing bid  price  of  the  previous  day,  as  per  manager's  notices,  before 
1 :  30  P.  M.  Provided,  however,  if  satisfactory  evidence  is  shown 
the  clearing  house  committee  that  the  cash  stock  is  on  hand  in 
New  York  or  in  transit  for  Chicago,  three  days'  grace  will  be 
given  the  seller  to  make  the  delivery  with  interest,  failing  in 
which  the  clearing  house  committee  shall  cause  to  be  purchased 
for  account  of  delinquent  said  stock  in  whichever  market  in  their 
judgment  seems  best ;  and  the  party  so  failing  to  deliver  shall 
be  held  responsible  for  all  loss  or  damage  arising  therefrom, 
but  when  a  failure  to  receive  or  deliver  occurs,  nothing  in  these 
notifications  shall  be  construed  to  relieve  the  last  contracting 
parties  to  the  transaction  from  the  liabilities  to  each  other. 

'^  Seo.  7.  Whepever  a  member  fails  to  pay  the  balance  due  on 
his  statement  by  10 :  15  A.  M.  (except  on  Saturday),  the  man- 
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ager  shall  notify  the  presiding  ofScer  of  the  exchange^  wboee 
duty  it  shall  be  to  forthwith  cause  the  stock  balance,  as  shown 
by  the  statement  of  the  delinqaent,  to  be  bought  in  or  sold  out 
under  the  rules,  as  the  case  may  be,  and  assess  the  party  in  in- 
terest on  the  statement  j7re>  rata.  In  case  any  member  owes  an 
additional  amount  caused  by  errors,  disputes  or  assessments,  said 
amount  shall  be  paid  within  one  hour  from  the  time  of  notifica- 
tion of  the  same,  otherwise  the  party  will  be  considered  as  hav- 
ing failed,  and  be  treated  accordingly* 

"  Ssa  8.  Whenever  a  member  is  unable  to  meet  his  contracts 
or  transactions  made  for  '  the  account,'  he  shall  make  a  state- 
ment of  his  transactions,  to  be  audited  that  day,  and  deliver  it 
to  the  manager  or  presiding  officer  of  the  exchange. 

"  Sbo.  9.  The  manager  or  any  assistants  employed  by  him  in 
the  manager's  office  are  positively  prohibited  from  receiving 
any  securities  or  currency  or  any  other  evidences  of  value,  ex- 
cept the  checks  and  drafts  hereinbefore  mentioned  in  these  rules. 

'^  Sec  10.  The  same  rules  as  to  notice,  time  and  place  that 
govern  defaults  in  other  contracts  shall  apply  to  transactions 
for  *  the  account.' 

^^  Sbo.  11.  Neither  the  exchange  nor  any  of  its  members  (ex- 
cept those  making  the  errors),  the  manager  or  any  assistants 
employed  by  him,  shall  be  responsible  for  any  errors  made  in 
the  statements  to  the  manager,  but  the  errors  must  be  settled 
and  adjusted  at  once  between  the  members  making  said  errors 
when  notified  by  the  manager  to  do  so.  The  manager  shall  re- 
port any  neglect  or  refusal  to  comply  with  these  rules  to  the 
presiding  officer  of  the  exchange. 

^^  Sec.  12.  The  margin  to  be  deposited  on  stocks  trading  in 
clearing  house,  selling  at  $100  or  over  per  share,  shall  be  $10 
per  share,  and  on  all  stocks  selling  under  $100  per  share,  the 
margin  shall  be  $5  per  share. 

"Sec  13.  Margins  deposited  on  trades  in  the  clearing  house 
shall  be  considered  as  a  margin  or  as  a  part  of  same  under  sec- 
tion 1  of  article  X  YI  of  the  by-laws  of  the  stock  exchange.  All 
such  margins  to  be  deposited  in  the  clearing  house. 

^*  SxO.  14.    The  clearing  of  trades  and  money  is  not  completed 
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Qntn  the  trades  and  substitutions  are  all  made  and  notice  posted 
to  that  efiFeot  by  the  manager  of  the  clearing  boose. 

"  Sbo.  15.  The  brokers  [shall]  have  the  party  they  may  trade 
with  or  party  received  from  the  clearing  house  on  the  substitu- 
tion of  the  day  before,  in  case  of  any  failures  between  the  hoars 
the  sheets  are  put  in  the  clearing  house,  9 :  46  A.  M.,  and  the  time 
the  notice  is  posted  that  th,e  substitutions  are  ready  for  that  day. 

^  Sso.  16.  In  the  event  bf  the  announcement  of  the  failure  of 
uny  member  to  meet  his  contract^  all  stock  bought  in,  on  or  sold 
out  for  him  as  '  account '  stock  shall  be  settled  outside  of  the 
clearing  house,  and  only  such  stocks  as  appear  on  the  substitu- 
tion sheet  of  the  day  of  the  failure  shall  be  allowed  to  dear  on 
the  clearing  house  sheet  of  the  following  morning. 

"  Sbo.  17.  When  any  member  fails  to  execute  any  contracts 
required  of  him  by  the  clearing  house,  the  margin  checks  de- 
posited by  such  member  for  the  protection  of  other  members 
contracting  with  him  through  the  clearing  house,  shall  be  held 
first  for  that  special  purpose,  and  after  satisfying  the  claims  of 
such  members  to  the  extent  of  the  margin  rule  of  the  clearing 
house,  the  balance,  if  any,  shall  be  held  for  a  period  not  exceed- 
ing ten  days,  as  a  trust  fund  for  Sipro  rata  distribution  among 
other  creditors,  who  are  members  of  the  Chicago  Stock  Ex- 
change.*' 

The  master  further  reported  the  facts  relating  to  the  sales  in 
dispute  as  follows : 

*^  That  such  rules  and  by-laws  being  in  force,  complainants, 
on  the  16th  day  of  July,  1896,  wired  their  brokers,  Schwartz, 
Dupee  &  Company,  as  follows : 

"  *  Sell  500  Diamond  Match  at  220J  for  account ; '  which  was 
done ;  that  later  on  the  same  day  said  brokers  wired  complain- 
ants as  follows : 

"  ^  Sold  500  Diamond  Match  at  221 J  for  the  account.* 

"That  on  the .20th  day  of  July,  1896,  said  brokers  received 
telegram  from  complainants  as  follows : 

" '  Sell  200  Diamond  Match  at  221  for  the  account  at  opening 
of  market.* 

^^  That  later  on  the  same  day  said  brokers  wired  complain- 
ants as  follows : 
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^  <  Sold  900  Diamond  Match  at  821^  for  the  aooount.' 

**  That  on  the  26th  day  of  July,  1896,  oomplainantB  wired 
said  brokers  as  follows : 

<<  <  Ohange  the  Diamond  Match  o^er  to  August  account  at 
9}^    If  you  cannot  do  it  let  us  know  at  once.' 

^^That  shortly  after  on  the  same  day  complainants  wired 
said  brokers  as  follows : 

^  ^  You  sent  us  the  difFerence  this  morning  at  2| ;  at  what 
difference  can  you  do  it  now  ? ' 

^  That  later  on  the  same  day  complainants  wired  said  brok- 
ers as  follows : 

<< '  Ohange  the  600  at  2  cents  or  better.' 

^^That  afterwards,  and  about  12  o'clock  on  the  same  day, 
said  brokers  wired  complainants  as  follows : 

<^  ^  Bought  Diamond  Match  227  for  the  account ;  sold  500, 229 
account  2d.' 

^*  That  on  July  27th  complainants  wired  said  brokers  as  fd- . 
lows: 

^  *  Change  200  more  Diamond  Match  2%  or  better.' 

^^  Later  on  the  same  day  said  brokers  wired  complainants  as 
follows : 

<' '  We  changed  th6  200  Match  at  ^  difference.  Will  give 
you  price  later.' 

^^  And  shortly  afterwards  on  the  same  day  said  brokers  wired 
complainants  as  follows : 

^  <  Bought  200  Match  226|,  account ;  sold  200  second  account 
229.' 

*^  That  these  purchases  on  July  account  balanced  the  sales 
on  July  account  and  left  the  brokers  with  sales  made  for  com- 
plainants of  700  shares  of  the  stock  of  the  Diamond  Match 
Oompany  for  the  August  account ;  that  on  the  3d  day  of  Au- 
gust the  clearing  department  of  said  stock  exchange  sent  to 
Schwartz,  Dupee  &  Oompany,  and  Jamieson  &  Company,  clear- 
ing house  sheets  as  follows." 

Here  follow  copies  of  the  sheets ;  that  of  Schwartz  &  Com- 
pany showed  that  all  trades  on  their  sheet  had  been  settled, 
with  the  exceptions  therein  stated,  among  which  were  1150 
shares  of  Diamond  Match  Company's  stock  at  $222,  for  which 
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JamieBon  &  Oompanj  had  been  sabstituted  as  bn jers ;  the  notiee 
to  Jamieson  &  Oompany  from  the  clearing  department  contained 
a  like  statement,  showing  that  Jamieson  &  Company  had  bought 
1150  shares  of  Diamond  Match  stock  at  $222,  Schwartz  & 
Company  being  substituted  as  sellers. 

The  1150  shares  of  Diamond  Match  stock  at  $222  were  made 
up  in  part  of  700  shares  sold  by  Schwartz  &  Company  upon 
August  account  for  the  complainants,  and  the  substitution  of 
Jamieson  &  Company  for  the  parties  to  whom  such  700  shares 
had  been  originally  sold  was  made  by  the  clearing  department 
of  said  stock  exchange  according  to  its  uniform  custom. 

The  master  also  found  that  Jamieson  &  Company  had  settled 
with  Schwartz  &  Company  for  450  shares  of  the  1150  shares 
referred  to  between  those  parties  on  the  clearing  house  sheet 
of  August  3,  1896,  but  that  such  settlement  did  not  include 
the  700  shares  in  question  in  this  case. 

The  master  further  found  as  to  the  manner  of  making  sales 
"  for  the  account : " 

^^  That  the  method  of  doing  business  on  said  exchange  is  as 
follows :  At  ten  o'clock  there  is  an  official  call  at  which  the 
secretary  and  manager  call  all  the  stocks,  bonds  and  securities 
on  the  official  printed  list,  and  as  this  call  progresses,  any  mem- 
ber wishing  to  buy  or  sell,  bids  thereon,  and  the  record  ism^e 
of  the  transaction ;  after  which  there  is  an  irregular  call,  which 
closes  at  half-past  one,  when  the  manager  of  the  clearing  house 
announces  the  clearing  house  or  settlement  price  for  the  day, 
which  are  the  closing  prices  on  the  exchange  for  the  respective 
stocks  and  securities ;  that  the  manager  then  substitutes  trades 
and  sends  out  cards  to  all  buying  or  selling  on  account  for  the 
current  month,  or  for  the  next  month ;  that  on  the  25th  of  the 
month  and  thereafter  until  the  second  day  before  the  end  of 
the  month,  two  calls  are  made,  one  for  the  current  month  and 
one  for  the  next  ensuing  month,  and  this  is  done  to  allow  those 
who  wish  to  do  so  to  change  their  accounts  over  to  the  next 
month.  That  this  substitution  was  made  by  the  clearing  de- 
partment by  a  system  somewhat  similar  to  that  employed  by 
the  clearing  house  for  banks,  that  is,  that  where  a  broker  has 
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paichaaed  and  sold  daring  the  day  the  same  amoant  of  the 
saoEie  kind  of  stocks  or  bonds,  his  aoooant  is  balanced  by  the 
clearing  department,  and  all  ^largins  deposited  by  sach  broker 
inay  be  withdrawn ;  that  when  sales  and  purchases  are  made 
by  different  brokers,  one  baying  and  the  other  selling,  the  same 
Idnd  of  stocks  or  bonds,  a  sabstitation  is  made  by  the  manager 
of  the  clearing  department,  by  which  it  appears  that  the  broker 
Belling  has  sold  such  stock,  not  to  the  person  to  whom  it  was 
originally  sold,  bat  to  a  person  or  persons  other  than  those  to 
whom  soch  sales  were  originally  made,  and  who  originally 
boaght  of  some  one  else,  and  that  a  broker  purchasing  stock 
has  purchased  from  some  broker  other  than  the  broker  from 
whom  he  originally  purchased  the  same ;  for  instance,  if  A  bad 
sold  100  shares  of  stock  to  X,  and  B  has  bought  the  same  amount 
of  the  same  stock  from  Y,  and  X  and  Y's  accounts  are  balanced 
by  other  transactions,  the  substitution  would  make  it  appear  that 
A  had  sold  100  shares  to  B,  and  B  had  bought  100  shares  from 
A,  and  the  names  of  the  parties  with  whom  the  original  trans- 
actions had  actually  been  made  by  A  and  B  would  not  appear 
on  the  clearing  house  sheet ;  that  in  the  transactions  on  said 
exchange  it  is  then  customary  for  the  parties  thus  substituted 
and  brought  into  the  relation  of  buyer  and  seller  with  each 
other  by  the  manager,  to  assent  to  the  new  relations  thus 
formed,  and  to  confirm  the  transactions  as  thus  adjusted  by 
the  manager,  and  to  put  up  the  margins  required  by  the  rules, 
unless  margins  are  already  on  deposit  in  the  exchange,  in  which 
cases  they  are  transferred  by  the  manager  to  the  new  account. 
*^  lY.  That  being  advised  of  the  substitution  on  account,  as 
aforesaid,  said  Schwartz,  Dupee  &  Company,  and  said  Jamieson 
&  Oompany  on  said  3d  day  of  August  1896,  exchanged  trad« 
ing  cards  with  each  other,  on  which  appears  the  following : 

« <  Ohioaoo,  Aug.  8, 1896. 
^'^M.  Jamieson  &  Co.: 

<<  <  We  hereby  confirm  sales  made  by  us  for  the  account  today 
nnder  the  rules  of  the  Chicago  Stock  Exchange,  also  substitu- 
tion trades. 
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Am't.  Kind  of  property.  Frioei 

Substitution  trades — Sold. 
llfiO  Match  822 

Difference  j  p^^^^  287  50 

(Signed)  ^ '  Sohwabtz,  B.  &  Co.' 

"  *  CmoAoo,  Aug.  8, 1896. 
"*  M.  Schwartz : 

^  ^  We  hereby  confirm  purchases  made  by  us  for  the  account 
to4ay,  under  the  rules  of  the  Chicago  Stock  Exchinge,  also 
substitution  trades. 

Am't.  Kind  of  property.  Price. 

Substitution  trades — Bought 
1150  D.  Match  222 

Difference  |  p^^^  287  50 

(Signed)  ^^ '  Jamisson  &  Co*' 

^  That  these  cards  were  handed  by  the  parties  receiving  them 
to  the  clearing  house  department,  so  that  it  appeared  at  the 
close  of  business  on  said  3d  day  of  August,  by  the  clearing 
sheet,  that  Schwartz,  Dapee  &  Company  had  sold  to  Jamieson 
&  Company  on  account,  for  August,  1150  shares  of  the  stock 
of  the  Diamond  Match  Company,  700  shares  of  which  are  the 
stock  in  controversy  in  this  case,  delivery  of  which  under  rule  2 
of  the  clearing  house  was  to  be  made  on  the  last  day  of  August, 
1896 ;  that  Schwartz,  Dupee  &  Company  and  Jamieson  &  Com- 
pany each  deposited  with  the  said  clearing  house,  seven  thousand 
dollars,  as  margins  on  said  700  shares  of  stock,  which  amount 
is  still  held  by  the  said  stock  exchange,  in  trust. 

^^y.  That  on  the  3d  day  of  August,  1896,  the  governing 
committee,  of  which  defendant  Jamieson  was  then  ex  officio 
president,  by  virtue  of  his  being  then  president  of  said  exchange, 
held  a  meeting  at  which  the  following  resolution  was  adopted, 
the  said  defendant  Jamieson  voting  in  favor  of  its  adoption : 

^' '  jResolved^  That  the  exchange  adjourn  on  Tuesday  morning, 
the  4th  instant,  and  remain  closed  pending  further  action  by 
this  committee.' 

'^  That  pursuant  to  said  action,  said  exchange  did  not  open 
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on  said  Augast  4,  or  thereafter,  until  the  5th  day  of  ISTovembery 
1896. 

"  VI.  That  on  the  Slat  day  of  Augast,  1896,  Schwartz,  Dupee 
&  Company  tendered  to  Jamieson  &  Company  ten  certificates 
of  the  stock  of  the  Diamond  Match  Company  for  one  hundred 
shares  each,  and  three  like  certificates  50  shares  each,  making 
1150  shares  of  said  stock,  which  said  Jamieson  &  Company 
examined  and  refused  to  receive." 

On  September  9,  1896,  Schwartz  &  Company  wrote  the  fol- 
lowing letter  to  Jamieson  &  Company : 

"  Chicago,  September  9, 1896. 
"  Messrs.  Jamieson  &  Co.,  No.  187  Dearborn  street,  Chicago, 
Illinois. 
^^Dear  Sirs:  On  August  81,  1896,  we  tendered  you  seven 
hundred  (700)  shares  of  Diamond  Match  stock  in  settlement  of 
sales  made  by  us.  The  sales  made  were  500  shares  July  25tb, 
and  200  shares  July  27th,  1896,  you  being  substituted  through 
the  clearing  house  of  the  Chicago  Stock  Exchange  August  3, 
1896,  as  the  purchaser  of  the  said  stock. 

^^This  is  to  notify  you  that  said  sales  were  made  by  us  as 
agents  for  Henry  Clews  &  Co.  of  New  York,  who  may  right- 
fully take  any  proceedings  to  enforce  the  contracts  for  said 
sales  and  who  are  authorized  to  make  settlements  therefor. 

"  Very  truly  yours, 

"  SoHWABTz,  Dupee  &  Co.'* 

(This  tender  of  the  700  shares  was  part  of  the  total  tender 
made  to  Jamieson  &  Company  on  the  1150  shares  sold  them.) 

The  complainants  on  the  next  day  (the  10th  of  September) 
gave  Jamieson  &  Company  notice  in  writing  of  their  intention 
to  sell  700  shares  of  Diamond  Match  Company  stock,  at  public 
sale,  to  the  highest  bidder,  and  named  the  place  and  time,  and 
that  they  would  hold  Jamieson  &  Company  responsible  for  any 
loss  on  the  sale  on  account  of  the  contracts. 

It  was  further  admitted  ^^  that  Schwartz,  Dupee  &  Company 
have  no  claim  whatever  of  any  kind  or  character  against  the 
fourteen  thousand  dollars,  seven  thousand  dollars  of  which  was 
respectively  contributed  by  Schwartz,  Dupee  &  Company  and 
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JamieBon  &  Company  to  the  clearing  honse  of  the  Chicago 
Stock  Exchange."  And  it  was  testified  that  the  $7000  depos- 
ited by  Schwartz  &  Company  were  for  the  aoooant  of  compkdn- 
ants,  in  whom  is  the  real  interest  in  such  fand. 

The  stipulation  as  to  facts  signed  by  the  parties  for  the  pur- 
pose of  the  trial  contained  long  and  detailed  statements  of  the 
actions  of  Jamieson  &  Company  and  Schwartz  &  Company  in 
relation  to  all  purchases  and  sales  by  them  of  Diamond  Match 
Company's  stock,  for  both  July  and  August  accounts,  whether 
between  themselves  directly  or  not^  and  the  stipulation  ended 
with  this  statement : 

^'  That  the  transactions  heretobefore  set  out  in  this  stipula- 
tion of  purchase  and  sale  of  Schwartz,  Dupee  &  Company, 
Jamieson  &  Company  and  the  other  brokers  whose  names  are 
stated,  with  the  exception  of  those  transactions  which  are 
marked  as  substitutions,  were  had  by  the  brokers  on  behalf  of 
different  clients  or  principals  whom  they  represented,  and  those 
transactions,  so  far  as  the  different  principals  are  concerned, 
were  not  settled  or  canceled  by  any  of  the  substitutions,  nor  by 
any  of  the  settlements  between  the  brokers,  except  so  far  as 
where  pne  client  or  principal  of  a  broker  was,  through  such 
broker,  both  a  purchaser  and  a  seller. 

**  In  other  words,  the  settlements  by  substitutions  or  other- 
wise through  the  clearing  house  were  merely  settlements  be- 
tween the  members  of  the  stock  exchange,  and  were  not 
settlemefats  or  cancellations  of  the  contracts  between  the  prin- 
cipals whom  the  brokers  represented  and  the  brokers  them- 
selves, except  where  the  same  broker  had  both  purchased  and 
sold  for  the  same  client." 

It  was  also  admitted  that  when  complainants  gave  their  or^ 
ders  to  sell  and  at  the  time  that  they  were  executed  by  Schwartz 
&  Company  the  latter  did  not  have  in  their  hands  any  stock  of 
the  Diamond  Match  Company  belonging  to  the  complainants, 
nor  did  Schwartz  &  Company  at  any  time  thereafter  have  in 
their  hands  any  of  the  stock  of  that  company,  which  was  the 
property  of  the  complainants ;  that  the  1150  shares  of  capital 
stock  of  the  Diamond  Match  Company  tendered  to  Jamieson 
&  Company  by  Schwartz  &  Company  in  behalf  of  complain- 
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ants,  on  August  31, 1896,  were  not  the  property  of  the  com- 
plainants, nor  any  part  thereof ;  that  the  700  shares  of  stock 
alleged  to  have  been  sold  in  the  bill  of  complaint,  on  Septem- 
ber 22, 1896,  were  not  delivered  to  the  alleged  purchaser  after 
the  sale,  but  were  delivered  to  J.  W.  Conley,  a  member  of  the 
firm  of  Schwartz  &  Company  by  the  individual  who  conducted 
the  sale  on  behalf  of  the  complainants,  for  safekeeping  by  Conley. 
The  stock  tendered  belonged  to  Schwartz  &  Company,  who 
tendered  it  on  behalf  and  for  the  benefit  of  complainants. 

The  various  facts  set  forth  in  the  stipulation  form  a  somewhat 
complicated  mass  of  detail,  and,  when  taken  in  connection 
with  the  oral  evidence  and  the  findings  of  the  master,  it  is  not 
clear  that  they  are  all  perfectly  consistent. 

Upon  the  hearing  before  the  master,  Mr.  Joseph  S.  Wilkins, 
the  secretary  and  chairman  of  the  Chicago  Stock  Exchange 
and  manager  of  the  clearing  house,  was  called  as  a  witness  in 
behalf  of  the  complainants.  After  giving  a  statement  of  the 
manner  in  which  business  was  done  on  the  exchange  in  relation 
to  sales  for  "  the  account,''  he  testified  that  the  expressions  in 
the  telegrams  from  the  complainants  to  the  brokers,  in  which 
the  word  ^^  difference  "  occurred,  did  not  mean  the  difference 
between  the  then  market  price  of  the  stock  and  the  contract 
price,  but  meant  the  charges  made  for  carrying  the  stock  for 
the,  customer  until  the  next  delivery  day.  The  price  for  this 
service  differs  from  day  to  day,  and  is  matter  of  agreement  for 
each  transaction ;  it  is  in  effect  the  interest  charged  by  the  in- 
dividual who  carries  the  stock,  on  the  amount  necessary  to  carry 
it  until  the  next  delivery  day.  The  rate  of  interest  differs,  of 
course,  according  to  the  demand,  and  is  matter  of  agreement 
between  the  parties.  The  charge  bears  no  relation  whatever  to 
the  difference  between  the  market  price  and  the  contract  price 
of  the  stock.  He  also  testified  that  a  sale  for  "  the  account " 
on  any  day  up  to  the  25th  of  the  month  means  a  sale  of  the 
stock  which  has  to  be  delivered  and  paid  for  and  taken  at  the 
end  of  the  month.  In  other  words,  an  actual  delivery  of  the  stock 
is  contemplated  by  such  a  contract,  and  if  a  change  from  that  de- 
livery day  to  the  next  delivery  day,  thirty  days  thereafter,  is  asked 
for,  it  will  depend  upon  the  agreement  of  the  parties  upon  what 
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terms  it  shall  be  made.  He  also  said  that  a  sale  for  ^'  the  ao- 
count"  under  the  rules  of  the  exchange  assumed  that  there 
might  be  changes  or  substitutions  of  names  during  the  period 
between  the  sale  and  the  delivery  day,  and  this  happened  by 
reason  of  the  clearing  house  custom,  under  which  all  the  sheets 
showing  the  transactions  of  the  brokers  in  the  sales  and  pur- 
chases in  a  given  stock  during  the  day  were  examined  in  the 
clearing  house  and  the  sheets  balanced,  so  that  at  the  end  it  ap- 
pears there  are  a  certain  number  of  shares  sold  and  the  same 
number  bought,  and  if  the  sheets  do  not  balance  the  Work  stops 
and  does  not  go  on  until  a  balance  is  made.  After  the  balance 
is  arrived  at  the  substitution  of  names  takes  place,  and  the  tickets 
or  cards  are  sent  to  the  brokers  who  are  "  long  *'  and  "  short "  of 
the  stock  respectively,  and  they  then  send  to  each  other  cards 
confirming  the  sale  each  day,  and  the  cash  deposit  with  the  com- 
mittee is  added  to  by  the  one  side  and  taken  from  by  the  other, 
according  to  the  fluctuation  of  the  stock,  so  that  the  full  amount 
of  deposit  is  kept  at  all  times  with  the  committee  until  the 
transaction  is  closed. 

In  regard  to  the  fluctuations  of  price  from  day  to  day  and 
the  manner  in  which  a  party  selling  or  buying  at  a  certain 
price  finally  obtains  or  pays  it  on  delivery  day,  although  the 
original  purchaser  may  have  substituted  another  name  at  a  dif- 
ferent price,  the  witness  explained  that  such  original  price  was 
realized  by  means  of  the  margin  in  the  hands  of  the  committee, 
which  was  added  to  daily  by  the  party  against  whom  the  price 
of  the  stock  turned,  and  drawn  from  by  the  party  in  whose 
favor  it  turned,  so  that,  taking  such  payments  and  adding 
the  price  the  stock  actually  sold  for  on  the  delivery  day,  the 
party  selling  or  purchasing  obtains  his  original  selling  or  pur- 
chase price,  which  results  in  a  loss  or  a  gain,  as  the  price  of  the 
stock  on  delivery  day  is  higher  or  lower  than  the  original  con- 
tract price. 

Mr.  Henry  D,  Estdbrook  for  petitioners.  Mr,  Frcmh  0. 
Lowden  and  Mr,  Herbert  J.  Davis  were  on  his  brief. 


Mr.  John  H.  Handme  and  Mr.  Horace  Kent  Tenney  for 
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respondents.  Kr.  Frank  H.  SooU  and  Mr,  Franh  K  Zord 
were  on  Mr.  Samline's  brief.  Mr.  Scmiud  P.  McConneUj 
Mr.  M.  Lester  Coffeen^  Mr.  Cha/rle%  F.  Hardvng  and  Mr.  James 
H.  Wilkerean  were  on  Mr.  Tennet/^s  brief. 

Mb.  JusnoB  Peokham,  after  making  the  above  statement  of 
facts,  delivered  the  opinion  of  the  court 

It  is  contended  that  there  is  an  adequate  and  complete  rem- 
edy at  law  for  any  liability  that  may  arise  by  reason  of  the 
transactions  above  set  forth,  and  that  therefore  the  bill  was 
properly  dismissed  and  the  decree  of  dismissal  should  be  af- 
firmed by  this  court 

It  is  undisputed  that  the  defendants,  the  governing  commit- 
tee of  the  stock  exchange,  have  in  their  hands  the  sum  of 
$14,000,  the  absolute  title  to  which  they  do  not  claim.  That 
sum  was  deposited  with  them  by  Schwartz  &  Company  and 
Jamieson  &  Company,  each  depositingone  half,  for  the  purpose 
of  thereby  securing  the  performance  of  the  contract  entered  into 
by  those  parties,  and  which  sum  was  only  to  be  taken  from  the 
possession  of  the  governing  committee  for  the  purpose  of  ful- 
filling the  condition  upon  which  its  deposit  with  the  committee 
was  made.  As  that  committee  had  no  personal  interest  in  or 
title  to  the  fund  and  it  was  placed  in  its  possession  in  the  trust 
and  confidence  that  it  would  see  that  the  purposes  of  the  deposit 
were  fulfilled  and  the  moneys  paid  out  only  in  accordance  with 
the  terms  of  the  trust  under  which  it  was  deposited,  there  can 
be  no  question  that  the  fund  thereby  became  a  trust  fund  in 
the  possession  of  the  governing  committee  and  the  disposition 
of  which  in  accordance  with  the  trust  those  members  were 
called  upon  to  secure.  The  complainants  claim  that  pursuant 
to  the  conditions  of  the  trust  they  are  entitled  to  the  money 
deposited  with  the  committee.  It  is  shown  that  the  money 
deposited  by  Schwartz  &  Company  was  deposited  by  them  for 
and  in  behalf  of  the  complainants,  and  Schwartz  &  Company 
lay  no  claim  to  the  fund  or  any  portion  of  it.  Complainants 
demanded  from  the  committee  the  payment  of  the  whole  fund 
to  them  on  the  ground  that  they  were  entitled  to  such  payment 


CLEWS  V.  JAMIBSON.  479 

Opinion  of  tbo  Court 

by  the  terms  of  the  trust,  and  beoause  of  the  violation  of  the 
contraiot  by  Jamieson  &  Company,  to  secure  which  the  latter 
deposited  $7000  of  the  fond  in  question.  The  committee  has 
refused  to  pay  over  any  portion  of  this  fund  to  complainants, 
although  it  lays  no  claim  to  it,  or  any  portion  of  it,  on  its  own 
behalf.  There  is  a  dispute  in  regard  to  the  right  of  the  com- 
plainants to  any  portion  of  this  fund,  and  a  refusal  on  the  part 
of  the  committee  to  pay  it  over  to  them.  By  reason  of  the 
facts,  the  committee  occupied,  from  the  time  of  the  deposit  of 
the  funds,  a  fiduciary  relation  towards  the  parties  depositing 
it,  and  it  became  a  trustee  of  the  fund  charged  with  the  duty 
of  seeing  that  it  was  applied  in  conformity  with  the  provisions 
creating  it. 

Pomeroy  in  his  work  on  Equity  Jurisprudence,  second  edi- 
tion, instances,  among  other  equitable  estates  and  interests 
which  come  within  the  jurisdiction  of  a  court  of  equity,  those 
of  trusts.  In  volume  one,  at  section  151,  he  says :  *'  The  whole 
system  fell  within  the  exclusive  jurisdiction  of  chancery ;  the 
doctrine  of  trusts  became  and  continues  to  be  the  most  efficient 
instrument  in  the  hands  of  a  chancellor  for  maintaining  justice, 
good  faith,  and  good  conscience ;  and  it  has  been  extended  so 
as  to  embrace  not  only  lands,  but  chattels,  funds  of  every  kind, 
things  in  action,  and  moneys." 

All  possible  trusts,  whether  express  or  implied,  are  within 
the  jurisdiction  of  the  chancellor.  In  this  case  the  committee, 
as  trustee,  was  charged  with  the  performance  of  some  active 
and  substantial  duty  in  respect  to  the  management  and  pay- 
ment of  the  funds  in  its  hands,- and  it  was  its  duty  to  see  that 
the  objects  of  its  creation  were  properly  accomplished.  The 
fact  that  the  relief  demanded  is  a  recovery  of  money  only  is 
not  important  in  deciding  the  question  as  to  the  jurisdiction  of 
equity.  The  remedies  which  such  a  court  may  give  ^'  depend 
upon  the  nature  and  object  of  the  trust ;  sometimes  they  are  spe- 
cific in  their  chamcter,  and  of  a  kind  which  the  law  courts  can- 
not administer,  but  often  they  are  of  the  same  general  kind  as 
those  obtained  in  l^gal  actions,  being  mere  recoveries  of  money. 
A  court  of  equity  will  always,  by  its  decree,  declare  thcr  rights, 
interest  or  estate  of  the  cestui  ^ue  trusty  and  will  compel  the 
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tjrartee  to  do  all  the  specific  acts  required  of  him  by  the  terms 
dl  the  trust  It  often  happens  that  the  ^nal  relief,  to  be  ob- 
tained by  the  cestui  que  truH  consists  in  the  recovery  of  money. 
This  remedy  the  courts  of  equity  will  always  decree  when 
necessary,  whether  it. is  confined  to  the  payment  of  a  single 
specific  sum,  or  involves  an  accounting  by  the  trustee  for  all 
that  he  has  done  in  pursuance  of  the  trust,  and  a  distribution 
of  the  trust  moneys  among  all  the  beneficiaries  who  are  en- 
titled to  share  therein."    1  Pom.  Eq.  Jur.  sec.  158. 

In  cases  where  the  equity  doctrine  of  trusts  has  been  ex- 
tended so  as  to  embrace  other  relations  of  a  fiduciary  kind, 
while  it  may  not  be  said  that  a  court  of  equity  possesses  exclu- 
sive jurisdiction,  yet  it  is  well  settled  that  in  such  case  there 
is  so  much  of  the  trust  character  between  the  parties  so  situated 
that  the  jurisdiction  of  equity,  though  not  exclusive,  is  acknowl- 
edged.   1  Pom.  Eq.  Jur.  sec.  157. 

In  Foley  v.  HiU^  2  H.  L.  Cas.  28,  a  question  arose  over  that 
sort  of  relation  which  exists  between  ^a  banker  and  his  depos- 
itor, and  it  was  held  to  be  merely  that  of  debtor  and  creditor. 
The  court  added  however  that,  as  between  principal  and  factor, 
an  equitable  jurisdiction  attached,  because  the  latter  partook  of 
the  character  of  a  trustee,  and  that  ^^so  it  is  with  regard  to  an 
agent  dealing  with  any  property.  .  .  .  And  though  he  is 
not  a  trustee  according  to  the  strict  technical  meaning  of  the 
word,  he  is  ^^uaei  a  trustee  for  that  particular  transaction,''  and, 
therefore,  equity  has  jurisdiction. 

In  Marom  v.  Brooks^  94  N.  Y.  71,  it  was  held  that  an  agent 
who  had  been  entrusted  with  his  principal's  money  to  be  ex- 
pended for  a  specific  purpose  might  be  required  to  account  in 
equity,  and  that  upon  such  an  accounting  the  burden  was  upon 
him  to  show  that  his  trust  duties  had  been  performed  and  the 
manner  of  their  performance.  The  jurisdiction  was  placed 
upon  the  ground  of  a  fiduciary  or  trust  relation,  and  it  was  held 
that  a  court  of  equity  had  jurisdiction  over  trusts  and  those 
fiduciary  relations  which  partake  of  that  character,  and  in  such 
cases  the  right  to  an  accounting  is  well  established ;  but  it  was 
held  that  the  existence  of  a  bare  agency  was  not  sufficient.    It 
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miuit  be  an  agency  ooupled  with  some  distinct  dnty  on  the  part 
of  the  agent  in  rdation  to  fands  or  some  specific  property. 

In  a  Story's  Eq.  Jar.  (12th  ed.)  it  is  stated,  at  section  975^^, 
that  in  general  a  trustee  is  suable  in  equity  in  regard  to  any 
matters  touching  the  trust. 

.  In  Odriohs  v.  Spainy  15  Wall.  211,  228,  the  court  remarked 
that  there  being  an  element  of  trust  in  the  case,  that  element, 
whereyer  it  existed,  always  confers  jurisdiction  in  equity. 

That  the  governing  committee  could  file  a  bill  of  interpleader 
against  the  complainants  and  the  other  defendants,  alleging 
that  each  claimed  the  fund,  or  some  portion  thereof,  and  ask 
the  court  to  determine  which  of  the  parties  was  entitled  to  the 
same,  iumishes  no  reason  for  excluding  the  jurisdiction  of 
equity  in  this  case. 

It  may  be  somewhat  doubtful  whether  an  action  against  these 
defendants  could  be  maintained  at  law,  the  contract  not  being 
originally  between  Schwartz  &  Company  and  Jamieson  &  Com- 
pany, but  only  becoming  so  by  way  of  substitution  under  the 
rules  of  the  clearing  house,  and  the  relief  sought  being  differ- 
ent between  the  two  sets  of  defendants,  Jamieson  &  Conipany 
and  the  members  of  the  governing  committee  of  the  stock  ex*' 
change.  The  maintenance  of  this  suit  enables  the  whole  ques- 
tion between  all  the  parties  to  be  determined  therein,  and  pre- 
vents the  necessity  of  any  action  at  law  or  other  proceeding  in 
the  courts  for  the  purpose  of  determining  the  ultimate  and  final 
rights  of  all  the  parties  to  this  suit.  Such  relief  cannot  be 
obtained  in  any  one  action  at  law. 

Upon  all  the  facts  we  think  that  the  jurisdiction  of  the  court 
was  plainly  established,  because  under  the  circumstances  the 
complainants  had  no  adequate  and  full  remedy  at  law. 

We  are  then  brought  to  the  question  •  decided  by  the  Circuit 
Court,  which  held  that  there  was  no  privity  of  contract  between 
the  complainants  and  Jamieson  &  Company.  Aside  from  the 
general  rule  that  a  party  sending  an  order  to  a  broker  doing 
business  in  an  established  market  or  trade  for  a  transaction  in 
that  trade,  thereby  confers  upon  the  broker  authority  to  deal 
according  to  any  well-settled  usage  in  such  trade  or  market, 
Bibb  V.  AUen,  149  U.  S.  481,  489,  it  plainly  appears  in  this  case 
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from  the  pleadings  that  the  sales  and  purchases  of  stock  were 
in  fact  miide  subject  to  the  roles  of  the  exchange,  the  complain- 
ants alleging  in  their  bill  that  snch  was  the  fact,  while  the 
defendants  Jamieson  &  Company  in  their  answer  make  a  Uke 
claim. 

All  the  transactions  regarding  the  sales  and  purchases  of  the 
various  shares  of  stock  mentioned  in  this  case  must,  therefore, 
be  regarded  as  having  taken  place  with  direct  reference  and 
subject  to  those  rules. 

The  Circuit  Court  did  not  question  that  upon  the  facts  stated 
a  contract  came  into  existence  whereby  primarily  Schwartz  & 
Company  were  obliged  to  sell  to  Jamieson  &  Company  700 
shares  of  the  stock  named  at  the  price  of  $222  per  share,  and  it 
found  no  difficulty  in  holding  that  the  undisclosed  principals  of 
either  of  these  parties  were  entitled  to  step  into  the  places  of 
these  respective  brokers,  and  in  their  own  name  and  for  their 
own  benefit  insist  upon  the  enforcement  of  the  contract  accord- 
ing to  its  terms ;  that  under  the  rules  of  the  exchange  each  of 
the  brokers  bound  himself  to  the  other  broker  and  the  principals 
whom  the  other  broker  represented  to  carry  out  the  terms  of 
the  contract,  but  the  court  held  that  the  evidence  disclosed  that 
Schwartz  &  Company  were  only  clothed  with  the  authority  to 
sell  the  stock  at  $229,  and  that  their  principals,  the  complainants 
herein,  were  not  bound  by  a  sale  at  any  figure  less  than  that 
sam,  and  that  neither  Schwartz  &  Company  nor  any  persons 
with  whom  that  firm  had  contracted  could  have  compelled  the 
complainants  to  deliver  the  stock  at  a  price  less  than  $229.  As 
the  fact  appeared  that  the  contract  between  the  respective 
brokers  was  for  a  sale  at  $222,  the  defendants  Jamieson  &  Com- 
pany, even  under  the  substitution  provided  for  by  the  rules  of 
the  stock  exchange,  could  not  hold  complainants  as  principals 
of  the  contract  for  a  sale  at  that  price,  and  the  court  held  that 
for  want  of  mutuality  the  complainants  are  in  no  position  to 
hold  those  defendants ;  that  there  was  no  identity  of  contract 
between  the  one  the  complainants  authorized  and  the  one  entered 
into  between  the  brokers,  and  the  fact  that  the  complainants 
now  choose  to  accept  it  is  of  no  consequence,  the  legal  fact  re- 
mained that  they  are  not  so  bound,  and,  not  being  so  bound, 
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the  defendants  Jamieson  &  Company  on  their  part  are  not 
legally  bound. 

In  this  case,  although  the  brokers  on  the  exchange  acted  in 
their  own  name,  yet  in  fact  each  acted  for  undisclosed  princi- 
pals. In  regard  to  700  shares  Schwartz  &  Company  acted 
for  the  complainants,  and  in  regard  to  450  shares  they  acted  in 
behalf  of  other  clients.  If  the  contract  bad  been  for  the  sale 
and  purchase  of  these  shares  at  $229,  there  would  have  been 
no  diflBculty  in  the  case  upon  the  principle  adopted  by  the  Cir- 
cuit Court.  The  bar  to  a  recovery  lay  in  the  alleged  fact  that 
the  sale  was  without  authority,  although  really  procured  by 
Schwartz  &  Company  while  acting  as  agents  of  the  complain- 
ants. 

A  principal  can  adopt  and  ratify  an  unauthorized  act  of  his 
agent  who  in  fact  is  assuming  to  act  in  bis  behalf,  although 
not  disclosing  his  agency  to  others,  and  when  if  is  so  ratified  it 
is  as  if  the  principal  had  given  an  original  authority  to  that 
effect  and  the  ratification  relates  back  to  the  time  of  the  act 
which  is  ratified.  He  must  disavow  the  act  of  his  agent  within 
a  reasonable  time  after  the  fact  has  come  to  his  knowledge, 
or  he-  will  be  deemed  to  have  ratified  it.  Bringing  a  suit 
upon  the  contract  of  his  agent  which  was  unauthorized  at  the 
time  and  in  excess  of  the  authority  conferred  upon  the  agent 
is  a  ratification  of  the  unauthorized  act ;  and  it  is  no  answer  to 
the  ratification  that  prior  to  its  taking  place  the  principal  is 
not  bound,  and  hence  there  is  no  right  on  the  part  of  the  other 
party  to  enforce  as  against  him  the  unauthorized  act  of  his 
agent.  These  principles  are  well  known,  and  may  be  found 
laid  down  in  the  following  text  books  and  authorities :  Story 
on  Agency,  9th  ed.  sec.  90,  note  7 ;  sees.  248, 251  and  251a,  and 
note ;  sees.  258, 259 ;  livermore  on  Agency,  page  44 ;  Dunlap's 
Paley  on  Agency,  4th  Am.  ed.  marginal  page  324,  note ;  Lucena 
V.  Onmfurd,  1  Taiyiton,  325,  334,  336 ;  Routh  v.  TTiompaon,  13 
East,  274,  283 ;  Hagedom  v.  Olwerson,  2  Maule  &  Selw.  485 ; 
Flechner  v.  Bank  of  United  States,  8  Wheat.  338,  363 ;  law  v. 
OroMj  1  Black,  533,  539,  citing  Hbyt  v.  Thompson^  19  N.  Y. 
207,  218,  219 ;  Cooke  v.  TuUis,  18  Wall.  332,  338. 

Therefore  if  in  fact  the  sale  at  $222  had  been  unauthorized 
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on  the  part  of  Schwartz  &  Company,  the  sabseqaent  ratification 
of  their  unauthorized  act  by  the  complainants  was  the  same  as 
a  precedent  authority  to  them.  The  failure  of  the  complainants 
to  repudiate  the  action  of  their  agents  in  the  sale  immediately 
after  it  was  reported  to  them  would  operate  as  a  ratification. 
They  not  only  failed  to  repudiate,  but  actually  approved  the 
action,  and  notified  the  defendants  Jamieson  &  Company  that 
the  sales  made  by  Schwartz  &  Company  to  the  extent  of  700 
shares  of  stock  had  been  made  for  them,  and  that  they  should 
hold  Jamieson  &  Company  liable  upon  the  contract  and  for 
any  damage  caused  by  its  violation. 

It  is  argued,  however,  on  the  part  of  complainants  that  there 
was  no  unauthorized  action  by  Schwartz  &  Company,  and  in 
proof  thereof  an  explanation  is  given  and  an  argument  made 
founded  thereon  in  relation  to  the  peculiar  facts  which  attend 
the  sale  and  purchase  of  stock  on  ''  the  account "  on  the  floor  of 
the  stock  exchange  at  Chicago.  The  very  term  itself  imports, 
as  is  stated  and  as  the  evidence  shows,  a  sale  of  stock  to  he  de- 
livered at  a  future  time,  and  under  the  rules  of  the  exchange 
that  time  means  the  last  day  of  the  month  in  which  the  sale  or 
purchase  is  made. 

Under  these  same  rules,  when  an  agreement  to  sell  for  future 
delivery  is  effected,  each  party  places  a  margin  in  the  hands  of 
the  governing  committee  for  the  purpose  of  securing  the  per- 
formance  of  the  contract,  and,  as  is  set  forth  in  the  foregoing 
statement  of  facts,  this  sum  is  kept  intact  in  the  hands  of  the  com- 
mittee until  the  final  closing  of  the  transaction,  and  upon  a  sale 
for  "  the  account "  the  fluctuation  in  the  price  of  the  stock  is 
provided  for  by  payment  into  the  fund  upon  the  part  of  the  one 
against  whom  the  price  of  the  stock  has  turned,  and  by  draw- 
ing out  of  that  same  fund  by  the  party  in  whose  favor  the  price 
was,  and  so  at  the  delivery  day,  whatever  the  price  may  be,  the 
party  selling  gets  the  market  price  of  the  stock  on  that  day,  and 
the  difference  between  that  and  the  contristct  price  he  has  re- 
ceived by  payments  into  the  fund  in  the  hands  of  the  governing 
committee  by  the  other  party  and  his  withdrawal  of  the  same 
sums,  making  in  that  way  the  contract  price  of  the  stock. 
Hence,  it  is  argued,  on  the  part  of  complainants  that  the  sale 
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at  $222  was  entirely  proper,  and  in  aooordanoe  with  the  pre- 
vious authority  given  complainants'  agents,  because  the  differ- 
ence between  $229  and  $222  complainants'  agents  had  already 
received  by  a  draft  drawn  upon  the  fund  in  the  hands  of  the 
governing  committee.  This  is  upon  the  assumption  that  there 
bad  been  a  margin  put  up  by  the  parties  to  the  sales  on  the 
July  account  in  accordance  with  the  rules,  which  had  been  car- 
ried over  to  the  August  account,  and  that  into  this  deposit  the 
money  had  been  paid  as  the  stock  dropped  from  July  25  to 
August  3,  and  Schwartz  &  Company  had  drawn  the  same  out. 

If  this  plainly  appeared  in  the  testimony,  the  findings  or  the 
stipulation  of  the  parties,  it  would  be  an  answer  to  the  conten- 
tion that  the  act  of  Schwartz  &  Company  in  selling  at  $222  was 
unauthorized.  It  is,  however,  answered  on  the  part  of  Jamie- 
son  &  Company  that  there  is  no  evidence  that  this  fund  had 
been  drawn  from  and  paid  into  by  the  respective  parties,  and 
hence  there  is  no  basis  of  fact  appearing  in  the  record  upon 
which  the  argument  can  rest.  Counsel  allege  that  the  state- 
ments on  the  part  of  the  complainants  are  at  variance  with  the 
conceded  facts  in  the  case.  They  say  in  the  first  place  that  the 
bill  itself  avers  that  this  deposit  was  made  when  the  contract 
of  August  3  for  1150  shares,  was  entered  into,  and  that  the 
answers  of  the  governing  committee  and  of  Jamieson  &  Com- 
pany expressly  state  that  the  deposit  was  made  on  that  day. 
If  this  fund  were  not  created  until  August  3,  it  could  not  have 
been  drawn  from  by  the  agents  of  complainants  in  the  July 
previous,  and  so  it  would  be  impossible  for  the  complainants  to 
have  received  moneys  from  that  fund  prior  to  that  date.  Al- 
though the  rules  of  the  stock  exchange  require  the  deposit  of 
these  margins,  and  in  cases  where  a  sale  for  ^'  the  account "  has 
been  changed  from  one  month  to  the  following,  the  rules  and 
the  practice  of  the  exchange  require  that  the  deposit  on  the 
old  account  shall  be  transferred  to  the  new,  yet  still  it  is  said 
that  the  rules  or  practice  requiring  such  deposit  cannot  supply 
the  place  of  evidence  of  a  fact  when  the  pleadings  expressly 
state  the  opposite. 

It  seems  to  us  quite  evident,  after  a  perusal  of  the  whole  rec- 
ord and  from  the  manner  in  which  the  case  was  tried,  that  it 
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was  assumed  that  a  deposit  of  the  moneys  for  the  first  July 
sales  was  made  and  that  sach  deposit  remained  and  went  over 
into  the  new  account  of  and  for  August  delivery,  although  such 
assumed  fact  may  be  inconsistent  with  the  allegation  in  the  plead- 
ings in  regard  to  the  date  of  the  deposit,  which  was  alleged  to 
be  August  3.  There  is  perhaps  this  technical  inconsistency,  yet 
assuming  it  to  be  as  claimed  on  the  part  of  counsel  for  Jamie- 
son  &  Company,  it  does  not  touch  the  fact  that  the  complain- 
ants ratified  the  action  of  their  agents,  Schwartz  A  Company, 
in  selling  at  $2-22. 

Aside  from  these  questions,  however,  it  is  claimed  on  the  part 
of  Jamieson  &  Company  that  the  record  shows  there  never  was 
any  privity  of  contract  between  these  parties,  complainants  on 
the  one  side,  and  Jamieson  &  Company  on  the  other,  because 
there  were  contracts  on  the  part  of  Schwartz  &  Company  for 
other  dealers  in  the  same  stock,  and  that  such  contracts  were 
not  closed  on  August  3.    Their  claim  is,  even  assuming  that  on 
August  3,  Schwartz  &  Company  contracted  to  sell  to  Jamieson 
&  Company  1150  shares  of  stock  at  $222,  deliverable  August  31, 
the  record  shows  that  the  complainants  were  not  alone  the  in- 
terested parties  to  that  contract.    It  is  averred  that  700  shares 
of  the  1150  shares  sold  by  Schwartz  &  Company  to  Jamieson 
&  Company,  on  August  8,  were  for  the  account  of  the  com- 
plainants, but  it  also  appears  that  of  the  1150  shares,  450  were 
sold  for  the  account  of  others.    These  latter  shares  have,  how- 
ever, been  settled  for  between  the  respective  brokers.    We  are 
not  concerned  with  the  terms  of  the  settlement  or  any  admis- 
sion or  liabilities  resulting  therefrom,  but  the  fact  of  such  set- 
tlement eliminates  all  questions  in  regard  to  those  450  shares 
and  leaves  the  700  shares  remaining,  which  were  the  shares 
sold  by  Schwartz  &  Company  as  agents  for  the  complainants. 
The  fact  that  there  were  in  this  sale  of  August  3  other  shares 
than  the  700,  and  that  in  regard  to  those  others  some  had  been 
sold  originally  by  Schwartz  &  Company  to  other  and  different 
brokers  than  Jamieson  &  Company,  will  not  prevent  the  con- 
tract as  to  the  700  shares  from  being  enforced  by  complainants 
against  Jamieson  &  Company,  although  but  for  such  settlement 
there  might  have  been  some  embarrassment  in  maintaining  a  suit 
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against  the  latter  for  a  portion  only  of  the  total  shares  sold  them, 
while  the  other  portion  was  represented  by  different  clients  of 
Schwartz  &  Company.  The  splitting  up  of  the  contract  into 
two  or  more  claims  in  behalf  of  different  principals  of  Schwartz 
&  Company  and  bringing  different  suits  by  the  different  princi- 
pals against  Jamieson  &  Company,  on  the  single  contract,  might 
be  in  violation  of  the  general  rule  refusing  to  recognize  such 
right,  but  where  all  other  claims  have  been  settled  and  there 
remains  but  the  one  demand  against  the  defendants,  the  ob- 
jection does  not  apply,  and  we  see  no  reason  why  the  com- 
plainants may  not  take  advantage  of  the  contract  made  by 
their  agents  and  enforce  the  same  against  Jamieson  &  Com- 
pany. 

Selling  "  for  the  account "  is  not  an  invention  of  the  Chicago 
Stock  Exchange.  It  has  been  practiced  upon  the  London  and 
the  New  York  and  other  stock  exchanges  for  many  years,  and 
the  general  rules  governing  it  are  much  the  same  on  all  of  them. 
Thus  it  is  daid  in  Dos  Passos  on  Stock  Brokers  and  Stock  Ex- 
changes, page  276,  as  follows : 

^^  It  also  appears  in  accordance  with  the  usages  of  the  stock 
exchange  that  the  broker  may,  in  executing  the  order  of  a  client, 
enter  into  a  contract  for  the  specific  amount  of  stock  ordered 
to  be  bought  or  sold,  or  may  include  such  order  with  others  he 
may  have  received  in  a  contract  for  the  entire  quantity,  or  in 
quantities  at  his  convenience. 

"  Neither  in  stock  exchange  contracts  is  there  any  real  appro- 
priation to  any  particular  client  of  any  particular  stock  in  any 
transaction  entered  into  with  the  jobber.  Each  transaction  only 
forms  an  item  in  an  account  with  that  jobber,  or,  more  correctly, 
with  the  house  generally — that  is  to  say,  specific  delivery  or 
acceptance  of  that  amount  of  stock  is  not  necessarily  made ;  but 
the  transaction  is  liable  to  be  balanced  at  any  time  during  that 
account  by  a  counter  transaction  by  the  same  broker  on  behalf  . 
of  the  same  or  any  client,  or  even  on  his  own  behalf,  so  that 
the  balance  only  of  all  purchases  and  sales  of  that  particular 
stock  made  by  the  broker  in  the  house  generally  is  to  be  finally 
accepted  or  delivered  by  him,  and  this  through  the  instrumen- 
tality of  the  clearing  house  and  the  system  of  ticketB." 
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The  rules  of  the  Chicago  exchange  clearly  contemplate  and 
provide  for  a  substitution  of  names  between  the  selling  and  the 
delivery  days,  and  each  party  is  kept  secured  by  the  margin 
originally  put  up,  which  is  added  to  and  taken  from  as  the  stock 
fluctuates  in  price  from  day  to  day.  Hence  it  may  be  that  the 
parties  buying  or  selling  may  by  virtue  of  this  rule  be  liable  to 
different  principals  represented  in  one  original  contract  between 
the  brokers.  Whatever  the  rules  or  practice  of  the  exchange 
may  be,  it  is  of  course  plain  that  no  principal  can  be  held  to  the 
performance  of  a  contract  which  he  never  made,  authorized  or 
ratified.  The  stipulation  made  between  the  parties  relating  to 
this  matter,  while  not  entirely  plain,  might  affect  the  right  to 
maintain  this  action  but  for  the  f<act,that  all  other  claims  were 
settled,  leaving  only  the  controversy  regarding  the  700  shares 
to  be  disposed  of  between  these  parties.  Upon  the  facts  before 
us  we  think  there  was  sufficient  privity  of  contract  between 
them  to  sustain  this  suit. 

The  vi^w  taken  by  the  Circuit  Court  of  Appeals  in  regard  to 
this  case  was  that  the  contracts  were  void  as  being  in  violation  of 
the  terms  of  the  Illinois  statute,  sections  180  and  131,  which 
are  set  forth  in  the  margin.^    It  is  a  very  far-reaching  decision, 

1  Sec.  130.  Whoever  contracts  to  have  or  give  to  himself  or  another  the 
option  to  seU  or  buy,  at  a  future  time,  any  grain  or  other  commodity,  stock 
of  any  railroad  or  other  company,  or  gold,  or  forestalls  the  market  by  spread- 
ing false  rumors  to  influence  the  price  of  commodities  therein,  or  cornen 
the  market,  or  attempts  to  do  so  in  relation  to  any  such  commodities,  shall 
be  fined  not  less  than  |10  nor  more  than  $1000  or  confined  in  the  county 
jail  not  exceeding  one  year,  or  both;  and  all  contracts  made  in  violation  of 
this  section  shall  be  considered  gambling  contracts,  and  shall  be  void. 

Sko.  131.  All  promises,  notes,  bills,  bonds,  covenants,  contracts,  agree- 
ments, Judgments,  mortgages,  or  other  securities  or  conveyances  made, 
given,  gi'anted,  drawn  or  entered  into,  or  executed  by  any  person  whatso- 
ever, where  the  whole  or  any  part  of  the  consideration  thereof  shaU  be  for 
any  money,  property  or  other  valuable  thing,  won  by  any  gaming  or  playing 
at  cards,  dice  or  other  game  or  games,  or  by  betting  on  the  side  or  hands 
of  any  person  gaming,  or  by  wager  or  bet  upon  any  race,  fight,  pastime, 
sport,  lot,  chance,  casualty,  election  or  unknown  or  contingent  event  what- 
ever, or  for  the  reimbursing  or  payinji:  any  money  or  property  knowingly 
lent  or  advanced  at  the  time  or  pl^ce  of  such  play  or  bet,  to  any  person  or 
persons  so  gaming  or  betting,  or  tliat  shall,  during  such  play  or  betting,  so 
play  or  bet,  shall  be  null  and  void  and  of  no  effect 
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and  if  followed  wonld  invalidate  most  transactions  of  every  stock 
exchange  in  the  country  "  for  the  account."  We  are  unable  to 
agree  with  the  opinion  of  the  court  on  this  question. 

*^  The  generally  accepted  doctrine  in  this  country  is,  as  stated 
by  Mr.  Benjamin,  that  a  contract  for  the  sale  of  goods  to  be 
delivered  at  a  future  day  is  valid,  even  though  the  seller  has  not 
the  goods,  nor  any  other  means  of  getting  them  than  to  go  into 
the  market  and  buy  them ;  but  such  a  contract  is  only  valid 
when  the  parties  really  intend  and  agree  that  the  goods  are  to 
,be  delivered  by  the  seller  and  the  price  to  be  paid  by  the  buyer ; 
and,  if  under  guise  of  such  a  contract,  the  real  intent  be  merely 
to  speculate  in  the  rise  or  fall  of  prices,  and  the  goods  are  not 
to  be  delivered,  but  one  party  is  to  pay  the  other  the  difference 
between  the  contract  price  and  the  market  price  of  the  goods 
at  the  date  fixed  for  executing  the  contract,  then  the  whole 
transaction  constitutes  nothing  more  than  a  wager,  and  is  null 
and  void." 

This  quotation  with  the  doctrine  therein  stated  is  approved 
in  Irwin  v.  WiUiar,  110  U.  S.  499,  508. 

As  a  sale  for  future  delivery  is  not  on  its  face  void,  but  is  a 
perfectly  legal  and  valid  contract,  it  must  be  shown  by  him 
who  attacks  it  that  it  was  not  intended  to  deliver  the  article 
sold,  and  that  nothing  but  the  difference  between  the  contract 
and  the  market  price  was  to  be  paid  by  the  parties  to  the  con- 
tract. And  the  fact  that  at  the  time  of  making  a  contract  for 
future  delivery  the  party  binding  himself  to  sell  has  not  the 
goods  in  his  possession  and  has  no  means  of  obtaining  them  for 
delivery,  otherwise  than  by  purchasing  them  after  the  contract 
is  made,  does  not  invalidate  the  contract.  Hiiblewhite  v.  Me- 
Jforine,  6  M.  &  W.  462.  Parke,  Alderson  and  Maule,  barons, 
before  whom  the  case  was  heard,  were  unanimously  of  this 
opinion. 

In  order  to  invalidate  a  contract  as  a  wagering  one,  both 
parties  must  intend  that  instead  of  the  delivery  of  the  article 
there  shall  be  a  mere  payment  of  the  difference  between  the 
contract  and  the  market  price.  Pearce  v.  Rioe^  142  U.  S.  28 ; 
Pickering  v.  Ceaee^  79  Illinois,  328.  In  the  latter  case  it  was 
stated: 
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^^  Agreements  for  the  future  delivery  of  grain,  or  any  other 
oommodity,  are  not  prohibited  by  the  common  law,  nor  by  any 
statute  of  the  State,  nor  by  any  policy  adopted  for  the  protecr 
tion  of  the  public.  What  the  law  does  prohibit,  and  what  is 
deemed  detrimental  to  the  general  welfare,  is  speculating  in 
differences  in  market  yalues.  The  alleged  contracts  for  August 
and  September  come  within  this  definition.  No  grain  was  ever 
bought  and  paid  for,  nor  do  we  think  it  was  ever  expected  any 
would  be  called  for,  nor  that  any  would  have  been  delivered 
had  demand  been  made.  What  were  these  but  ^  optional  con- 
tracts,'  in  the  most  objectionable  sense ;  that  is,  the  seller  had 
the  privilege  of  delivering  or  not  delivering,  and  the  buyer  the 
privilege  of  calling  or  not  calling  for  the  grain,  just  as  they 
chose.  On  the  maturity  of  the  contracts,  they  were  to  be  filled 
by  adjusting  the  differences  in  the  market  values.  Being  in 
the  nature  of  gambling  transactions,  the  law  will  tolerate  no 
such  contracts." 

And  in  Pearce  v.  Rice^  142  U.  S.  28,  40,  it  was  remarked : 

^^But  the  evidence  before  us  is  overwhelming  to  the  effect 
that  the  real  object  of  the  arrangement  between  Hooker  & 
Company  and  Foote  was,  not  to  contract  for  the  actual  delivery, 
in  the  future,  of  grain  or  other  commodities — which  contracts 
would  not  have  been  illegal  {Pickering  v.  Cease,  79  Illinois,  328, 
830) — but  merely  to  speculate  upon  the  rise  and  fall  in  prices, 
with  an  explicit  understanding,  from  the  outset,  that  the  prop- 
erty apparently  contracted  for  was  not  to  be  delivered,  and 
that  the  transactions  were  to  be  closed  only  by  the  payment  of 
the  differences  between  the  contract  price  and  the  market  price 
at  the  time  fixed  for  the  execution  of  the  contract." 

A  contract  which  is  on  its  face  one  of  sale  with  a  provision 
for  future  delivery,  being  valid,  the  burden  of  proving  that  it 
is  invalid,  as  being  a  mere  cover  for  the  settlement  of  '^  differ- 
ences," rests  with  the  party  making  the  assertion.  A  defence 
of  the  illegality  of  the  contract  was  pleaded  by  the  defendant 
in  Coihran  v.  EUia,  126  Illinois,  496.  In  speaking  of  the  bur- 
den of  proof  the  court  (at  page  506)  said : 

^'  The  facts  alleged  in  the  defendant's  pleas,  and  put  in  issue 
by  the  plaintiff's  traverse,  are  the  only  controverted  facts  in  this 
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case,  and  the  anus  jprobandi  was  upon  the  defendant.  If  the 
latter  bad  offered  no  evidence  at  all,  it  would  not  have  been 
necessary  for  the  plaintiff  to  offer  any,  for  the  jury  are  always 
bound  to  find  the  facts  against  the  party  having  the  burden  of 
proof,  if  he  offers  no  evidence  in  support  of  the  issues.'' 

Ijfi  Irwm  V.  WiUiar,  110  TJ.  S.  499,  507,  the  trial  judge  in  sub- 
stance charged  the  jury  that  the  burden  of  showing  that  the 
parties  were  carrying  on  a  wagering  contract  and  were  not  en- 
gaged in  legitimate  trade  or  speculation  rests  upon  the  defend- 
ant. Contracts  for  the  future  delivery  of  merchandise  or  stock 
are  not  void,  whether  such  property  is  in  existence  in  the  hands 
of  the  seller  or  to  be  subsequently  acquired.  On  their  face 
these  transactions  are  legal,  and  the  law  does  not,  in  the  absence 
of  proof,  presume  that  the  parties  are  gambling.  The  proof 
must  show  that  there  was  a  mutual  understanding  that  the 
transaction  was  to  be  a  mere  settlement  of  differences ;  in  other 
words,  a  mere  wagering  contract.  This  charge  was  approved 
by  this  court,  and  the  principle  was  again  approved  in  Bibb  v. 
Alien,  149  IT.  S.  supra. 

Taking  the  contracts  in  this  case  as  evidenced  by  the  various 
telegrams  passing  between  the  complainants  and  their  agents, 
Schwartz  &  Company,  and  having  in  mind  the  manner  in  which 
the  business  was  in  fact  transacted,  we  are  unable  to  find  any 
evidence  upon  which  to  base  a  holding  that  the  contracts  came 
within  the  statutes  of  Illinois  on  the  subject  of  gaming.  There 
was  no  proof  that  there  was  a  mutual  understanding  that  the 
transactions  were  to  be  settled  by  a  mere  payment  of  ^^differ- 
ences," and  that  there  was  to  be  no  delivery,  nor,  in  our  judg- 
ment could  any  inference  to  iiiat  effect  be  legitimately  drawn 
from  the  undisputed  facts.  In  the  first  place  it  is  proper  to 
consider  the  rules  of  the  stock  exchange  where  the  business  was 
done.  We  find  that  article  17  of  the  constitution  provides  in 
sectioti  1,  ^^  that  no  fictitious  sale  shall  be  made.  Any  member 
contravening  this  section  shall  upon  conviction  be  suspended  by 
the  governing  committee."  Article  29  prohibits  any  member 
of  the  exchange  from  being  interested  in  or  associated  with  any 
organization  engaged  in  the  business  of  dealing  in  differences 
or  quotations  on  the  fluctuations  in  the  market  price  of  any 
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oommodity  or  security,  without  a  lonafide  purchase  or  sale  of 
said  commodity  or  security  in  a  regular  market  or  exchange. 
These  two  rules  provide  on  their  face  that  no  sale  for  mere  col- 
lection of  differences  is  allowed ;  that  every  sale  must  be  one  in 
good  faith  for  the  delivery,  either  present  or  future,  of  the  arti- 
cle sold.  Sales  '^  for  the  account "  under  the  rules  are  made 
upon  the  basis  of  an  intended  actual  delivery  of  the  stock  at  the 
time  when  due.    The  evidence  upon  this  point  is  undisputed. 

A  contract  for  the  mere  settlement  of  differences  is  a  vio- 
lation of  the  rules  of  the  organization  under  which  these  brokers 
were  doing  business.  Neither  the  rules  of  the  exchange  nor 
those  of  the  clearing  house  set  forth  in  the  foregoing  statement 
provide  for  these  wagering  contracts.  Some  of  them  provide 
for  the  course  to  be  pursued  where  a  member  fails  to  fulfill  his 
contract.  They  do  not  provide  as  a  means  for  the  fulfillment 
of  such  contract  the  payment  of  ^^  differences,"  but  point  out  a 
course  which  the  party  claiming  the  fulfillment  may  pursue  as 
against  the  party  who  violates  the  contract.  Rule  17  treats 
the  party  failing  to  fulfill  as  a  defaulter,  and  his  name  as  a  de- 
faulter is  announced.  Sections  1  and  2  of  article  16  provide 
for  the  failure  .of  either  party  to  keep  up  his  margin,  and  the 
failure  is  described  as  a  default.  To  say  that  such  rules  afford 
strong  ground  to  infer  an  understanding  between  the  parties 
doing  business  subject  to  them — that  their  contract  was  not  one 
of  actual  sale,  but  merely  one  to  speculate  upon  ^^  differences " 
— ^is,  in  our  opinion,  to  presume  an  illegal  contract  against  its 
plain  terms,  and  without  any  sound  basis  for  the  presumption. 
Thus,  if  an  individual  agreeing  to  purchase  and  pay  for  cer. 
tain  stock  at  a  future  date  fails  or  refuses  to  perform  his  con- 
tract, the  stock  is  sold  under  the  rule,  the  price  received  and 
the  difference  between  the  price  at  which  it  sold  and  the  con- 
tract price  he  is  held  answerable  for.  That  would  be  his  legal 
liability,  in  any  event,  and  we  cannot  agree  that  the  rules  made 
for  the  case  of  a  violation  of  contract  provide  or  were  intended 
to  provide  a  means  for  its  fulfillment.  In  case  of  a  violation, 
the  rules  merely  afford  an  expeditious  means  of  ascertaining 
the  amount  of  the  damages.  Of  course,  we  do  not  say  that 
these  rules  actually  prevent  gambling  on  the  exchange.    It  is 


CLEWS  V.  JAMIESON.  498 

Opinion  of  tlie  Court. 

possible,  if  not  probable,  that  gambling  may  be  and  is  in  fact 
carried  on  there,  but  it  must  be  in  violation  of  and  not  pur- 
suant to  the  rules. 

Becurring,  then,  to  the  terms  of  these  contracts,  there  is 
nothing  therein  which  shows  that  they  were  gaming  contracts, 
and  hence  in  violation  of  the  Illinois  statute.  They  were  plain 
directions  to  sell  certain  named  stock  for  ^'  the  account,"  the 
meaning  of  which  was  that  the  stock  was  to  be  sold  for  actual 
delivery  on  the  next  delivery  day,  being  the  last  day  of  the 
month.  Such  a  direction  presumes  the  intention  to  deliver  the 
stock  at  the  time  named  upon  the  receipt  of  the  purchase  price 
thereof  as  agreed  upon  at  the  time  of  the  sale.  There  is  no  pre- 
sumption opposed  to  this  view  in  the  absence  of  any  evidence  upon 
which  it  can  rest.  The  fact  that  at  the  time  of  the  sale  the  com- 
plainants did  not  own  any  of  the  stock  cannot  support  the  pre- 
sumption, because  it  is  perfectly  valid  to  make  such  a  sale,  and  an 
illegal  intent  accompanying  the  performance  of  a  perfectly  legal 
act  cannot  be  presumed.  The  subsequent  telegrams  directing  the 
changing  of  the  delivery  time  from  the  July  to  the  August  ac- 
count, after  inquiring  in  regard  to  the  difference  upon  which 
such  change  could  be  effected,  furnish  no  evidence  of  any  il- 
legal intention  in  connection  either  with  the  original  or  the 
changed  contracts. 

The  "  difference,"  as  explained  by  the  testimony  set  out  in 
the  foregoing  statement,  related  to  the  charges  to  be  made  for 
carrying  the  stock  from  the  July  to  the  August  delivery  day, 
and  did  not  relate  to  the  payment  of  any  difference  between  the 
contract  price  and  market  price  of  the  stock.  A  direction  to 
change  the  500  shares  from  the  July  account  to  the  August  ac- 
count would  mean,  as  Mr.  Wilkins,  the  manager  of  the  stock 
exchange,  testified,  that  the  party  who  had  agreed  to  sell  500 
shares  of  stock,  deliverable  in  July,  did  not  wish  to  deliver  on 
that  day,  and  the  direction  to  change  to  the  August  account 
meant  that  the  agents  were  to  buy  in  that  number  of  shares  and 
sell  them  out  again  for  the  August  account,  keeping  ^^  short " 
the  same  amount  of  stock  and  making  the  difference  in  that  case 
of  $2.50  a  share,  or  $250  on  every  100  shares  of  stock,  for  carry- 
ing it  for  another  month,  and  this  charge  was  the  interest  which 
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the  party  would  have  to  pay  to  him  who  was  on  the  other  side  of 
the  market  and  who  would  carry  it  to  the  next  delivery  day, 
80  days  thereafter. 

There  is  nothing  in  the  whole  transaction  from  which  it  can 
be  reasonably  said  that  at  the  time  when  the  original  July  order 
to  sell  was  given  there  was  any  intentiou  to  do  otherwise  than 
make  delivery  of  the  stock  at  the  July  settlement  day,  and  a 
delivery  must  have  been  then  made  by  the  very  terms  of  the 
contract,  as  also  under  the  rulep  of  the  exchange,  unless  there 
might  thereafter  be  a  change  of  that  agreement  by  postponing 
the  delivery  to  the  August  account.  If  there  were  no  such  sub- 
sequent agreement,  then  the  delivery  must  have  been  made  in 
July,  but  the  seller  might,  in  order  to  make  it,  enter  into  an- 
other agreement  with  some  one  else  to  take  it  off  bis  hands  upon 
such  terms  as  might  be  agreed  upon.  There  is  absolutely  no 
evidence  that  these  contracts  were  entered  into  pursuant  to  any 
understanding  whatever  that  they  should  be  fulfilled  by  pay- 
ments of  the  difference  between  the  contract  and  the  nuurket 
price  at  the  time  set  for  delivery.  To  hold  otherwise  would  en- 
tirely prevent  any  dealing  in  stocks  for  '^  the  account,"  includ- 
ing of  course  a  case  where  for  any  reason  the  delivery  day 
should  be  changed  from  the  one  originally  intended  to  another 
and  a  future  day. 

To  uphold  the  rulings  of  the  Circuit  Court  of  Appeals  herein 
the  oases  of  Pickering  v.  Ceaaey  79  Illinois,  328 ;  Lt/an  v.  Cul- 
hertsofif  83  Illinois,  33 ;  Tenney  v.  Foote^  95  Illinois,  99 ;  Pearce 
V.  Foote,  113  Illinois,  228 ;  Cothrim  v.  EUis,  125  Illinois,  496 ; 
Schneider  v.  Turner^  130  Illinois,  28,  and  Sdby  v.  THe  People^ 
134  Illinois,  66,  have  been  cited.  We  have  examined  them  all, 
and  are  unable  to  see  that  they  justify  the  ruling  her^n. 

These  cases  hold  these  various  propositions : 

(1)  That  ^'  option  contracts  "  to  sell  or  deliver  grain  or  other 
commodity,  or  railroad  or  other  stock,  which  contracts  are  in- 
tended to  be  settled  by  payment  of  differences  at  the  settling 
date,  are  invalid.    79,  83, 113  and  125  Illinois,  supra. 

(2)  A  contract  to  have  or  give  to  himself  an  option  to  sell  or 
buy  at  a  future  time  any  grain,  etc.,  subjects  the  party  to  fine 
or  imprisonment,  and  all  contracts  made  in  violation  of  the  stat- 
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ate  are  gambling  ooBtraots  and  void  under  section  130,  Criminal 
Code,  and  all  notes  or  secarities,  part  of  the  consideration  of 
which  is  money,  etc.,  won  by  wager  upon  an  unknown  or  con- 
tingent event,  as  described  in  section  131  of  the  code,  are  also 
void.    95  and  113  Illinois,  supra. 

(3)  An  ^^  option  contract "  to  sell  or  buy  at  a  future  time  grain 
or  other  commodity  or  stock,  etc.,  is  void  under  the  Illinois 
statute,  even  though  a  settlement  by  differences  was  not  con- 
templated.   130  Illinois,  supra. 

(4)  The  keeper  of  a  shop  or  office  where  dealing  is  carried  on 
in  stock,  etc.,  on  margins,  without  any  intention  of  delivering 
articles  bought  or  sold,  is  guilty  of  an  offence  under  the  Illinois 
act  of  1887.    134  lUinois,  supra. 

The  cases  of  Pearce  v.  Bice^  142  IT.  S.  supra^  and  Irwin  v. 
WiUiary  110  IT.  S.  supra^  are  referred  to  in  some  of  these  cases  as 
holding  that  dealings  in  differences,  where  the  contract  provides 
therefor,  are  void. 

These  Illinois  cases,  it  will  be  seen  upon  examination,  do  not 
touch  the  case  before  us,  which  is  a  contract  for  future  delivery, 
where  there  is  no  evidence  that  such  delivery  was  not  contem- 
plated and  a  settlement  by  payment  of  differences  only  intended. 
The  '^  option  contracts  "  spoken  of  in  those  cases  are  explained 
in  the  cases  themselves  to  mean  what  is  commonly  called  '^  puts 
and  calls,"  where  there  is  no  obligation  on  the  part  of  the  per- 
son to  sell  or  to  buy,  and  that  class  of  contracts  is  the  class  cov- 
ered by  the  statute.  There  is  nothing  in  the  evidence  in  this 
record  that  seems  to  us  to  afford  any  reasonable  ground  for 
holding  that  the  contract  in  this  case  was  on  its  face  illegal  as 
in  violation  of  any  statute  in  Illinois,  or  that,  while  valid  on 
its  face,  the  contract  was  really  a  guise  under  which  to  enable 
the  parties  to  gamble  on  the  differences  in  the  price  of  stock 
sold  and  bought. 

The  further  objection  that  these  contracts  having  been  made 
with  reference  to  the  rules  of  the  exchange,  the  parties  must  in 
pursuing  a  remedy  be  confined  to  that  which  the  rules  provide, 
to  the  exclusion  of  the  jurisdiction  of  ordinary  courts  of  justice, 
we  do  not  regard  as  well  taken^ 

The  sales  were  made  subject  to  the  rules  referred  to,  but  so 
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far  as  regards  a  remedy  for  their  violation,  those  rules  provide 
a  means  by  which  parties  may  seek  and  obtain  relief  in  aooord- 
anoe  with  their  terms.  They  do  not  assume  to  exclude  the 
jurisdiction  of  the  courts,  or,  in  other  words,  they  do  not  as- 
sume to  provide  an  ezblusive  remedy  which  the  parties  must 
necessarily  follow,  and  which  they  have  no  right  to  refuse  to 
follow  without  violating  such  rules,  and  thereby  violating  their 
contract  Any  rule  which  would  exclude  the  jurisdiction  of 
the  courts  over  contracts  or  transactions  such  as  are  here  shown 
would  not  be  enforced  in  a  legal  tribunal. 

It  is  also  objected  that  the  means  taken  to  obtain  a  price  for 
the  stock  after  a  tender  thereof  had  been  refused  by  Jamieson 
&  Company  were  inadequate  for  that  purpose,  if  not  fraudulent^ 
and  that,  hence,  there  is  no  proof  properly  before  the  court  as 
to  the  value  of  the  stock  on  August  31,  when  it  was  tendered, 
or  September  22,  when  it  was  sold,  and  it  is  also  contended 
that  there  was  no  fair  sale,  but  a  mere  sham,  colorable  in  itself 
and  fraudulent  as  against  the  defendants  Jamieson  &  Company ; 
that  the  only  price  of  the  stocks  contemplated  in  the  contracts 
at  the  time  they  were  entered  into  and  in  case  of  a  violation 
thereof,  was  the  price  to  be  fixed  by  the  stock  exchange  by 
actual  sales  on  the  delivery  days,  and  that  as  the  exchange  was 
closed  from  August  3  until  November  6  following,  no  means  ex- 
isted by  which  that  price  could  be  ascertained. 

We  think  the  course  pursued  by  the  complainants  was  a 
proper  one.  On  August  81,  the  exchange  being  closed,  Schwartz 
&  Company,  acting  in  behalf  of  the  complainants,  tendered  to 
Jamieson  &  Company  115043hares  of  the  stock  in  question,  700 
of  which  included  the  shares  sold  by  them  for  the  complain- 
ants. This  tender  was  refused.  It  is  objected  that  the  stock 
did  not  belong  to  the  complainants  when  tender  thereof  was 
made  to  Jamieson  &  Company.  That  was  not  material.  Their 
agents,  Schwartz  &  Company,  who  did  own  the  stock,  made 
tender  of  it  to  Jamieson  &  Company  and  demanded  the  con- 
tract price  in  payment  thereof.  If  that  price  had  been  paid 
and  the  delivery  of  the  stock  made  to  Jamieson  &  Company  it 
would  have  been  a  good  delivery.  They  would  have  had  the 
titie  to  the  stock  as  against  every  one,  Schwartz  &  Company 
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incladed.  It  was  a  matter,  therefore,  of  no  importaBce  that 
the  complainants  at  the  time  this  stock  was  tendered  did  not 
have  the  legal  title  to  it.  Under  these  ciroumstanoes,  what 
ooold  the  complainants  or  their  agents,  Schwartz  &  Company, 
do  t  A  tender  of  the  stock  had  been  made  and  had  been  re- 
fused. The  stock  exchange  was  closed  by  order  of  its  govern- 
ing committee,  and  Jamieson  had  voted  in  favor  of  its  closing. 
Were  there  no  means  by  which  the  value  of  the  stock  at  or 
about  this  time  could  be  ascertained  while  the  stock  exchange 
was  closed?  We  think  there  were,  and  we  also  think  that  the 
course  pursued  by  the  complainants  was  a  proper  and  appro- 
priate one. 

Accordingly  Jamieson  &  Company  were  notified  that  the 
stock  would  be  sold  to  the  highest  bidder  at  a  time  and  place 
mentioned,  and  that  they  would  be  held  responsible  for  any 
loss  that  might  result  from  their  refusal  to  take  and  pay  for  the 
stock  as  agreed  upon.  They  were  also  informed  at  or  about 
that  time  that  the  sales  made  by  Schwartz  &  Company  had 
been  made  for  complainants  as  to  700  of  such  shares.  On  the 
day  named  the  stock  was  put  up  for  sale,  and  it  is  not  an  im- 
portant fact  that  it  did  not  belong  to  the  complainants.  It  was 
stock  over  which  they  had  control,  and  it  was  offered  for  sale 
on  the  part  of  the  complainants  with  the  approval  and  assent 
of  its  owners,  and  if  it  had  been  bought  by  any  individual  at 
the  sale  other  than  the  one  who  did  bid  it  in  such  purchaser 
would  have  obtained  a  good  title  to  the  stock  on  payment  of 
the  price  bid.  Wide  publicity  bad  been  given  on  the  part  of 
the  complainants  of  the  time  when  and  the  place  where  this 
sale  would  occur,  and  the  highest  bid  was  made  by  an  individ- 
ual who  was  a  member  of  the  firm  of  Schwartz  &  Company, 
but  there  were  many  other  people  there  who  had  the  right,  and, 
as  it  appears,  were  urged  to  bid,  and  there  was  neither  fraud 
nor  deception  in  the  fact  that  a  bid  was  made  by  a  member  of 
the  firm  as  stated.  The  price  at  which  the  bidding  closed  was 
fixed  after  a  chance  for  full  and  open  competition  upon  the  part 
of  all  who  were  present,  and  although  the  complainants  entered 
into  some  arrangement  with  their  agents  by  which  the  latter 
produced  the  stock  and  offered  it  for  sale  on  account  of  and  for 
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the  complainants,  yet  no  injurious  effect  upon  the  transaction 
was  thereby  caused,  and  it  in  no  way  injured  Jamieson  &  Com- 
pany. That  the  bid  was  a  fair  indication  of  what  was  then 
regarded  as  the  value  of  the  stock,  we  think  admits  of  very  lit- 
tle question.  When  the  exchange  opened  in  November  the 
stock  sold  at  $130,  and  continued  near  that  figure  for  some 
time. 

Under  all  the  facts  in  the  case  we  think  the  complainants 
were  justified  in  the  course  they  pursued,  and  that  the  price  at 
which  the  stock  sold  was  a  fair  basis  upon  which  to  determine 
the  amount  of  damages  sustained  by  the  complainant  by  reason 
of  the  refusal  of  Jamieson  &  Company  to  fulfill  their  contract 
of  purchase. 

^ar  the9e  reasons  the  decrees  of  the  Circuit  Cov/rt  of  Appeals 
and  the  Circuit  Court  must  be  reversed,  and  the  case  re-- 
numded  to  the  latter  court  for  such  further  proceedinffs 
therein  as  are  not  inconsistent  with  the  opinion  of  this  courts 
and  it  is  so  ordered, 

Mr.  Justiob  Hablan,  dissenting. 

I  dissent  from  the  opinion  and  judgment  in  this  case  upon 
the  ground  stated  by  the  Circuit  Court  of  Appeals,  namely,  that 
the  transactions  involved  in  this  litigation  constituted  gambling 
in  ^^  differences,"  in  violation  of  the  statute  of  Illinois. 
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XBBOB  TO  THB  SUPRKMB  OO0BT  OF  THB  8TATB  OF  OOLOKABO. 
Ko.tt6.    AigQ«l]CArohlS,14,lMl.— I>eoidedMiiy97,Uin. 

The  rights  conferred  upon  the  locators  of  mining  locations  by  Bey.  Stat. 
§  2322,  are  not  subject  to  the  right  of  way  expressed  in  §  2828,  and  are  not 
limited  by  §  2886. 

As  to  §  2886,  by  giving  to  the  oldest  or  prior  location,  where  veins  unite, 
all  ore  or  mineral  within  the  space  of  intersection, 'and  the  yein  below 
the  point  of  union,  the  prior  location  takes  no  more,  notwithstanding 
that  §  2822  gives  to  such  prior  location  the  exclusive  right  of  possession 
and  enjoyment  of  all  the  surface  included  within  the  limits  of  the  location, 
and  of  all  veins,  lodes  and  ledges  throughout  their  entire  depth,  the  top 
or  apex  of  which  lies  inside  of  such  surface  lines  extended  downward, 
vertically.  Held  that  §  2886  does  not  conflict  with  §  2882,  but  supple- 
ments it. 

A  locator  is  not  confined  to  the  vein  upon  which  he  based  his  location,  and 
upon  which  the  discovery  was  made. 

A  patent  is  not  simply  a  grant  for  the  vein,  but  a  location  gives  to  the  loca- 
tor something  more  than  the  right  to  the  vein  which  is  the  subject  of 
the  location. 

Patents  are  proof  of  the  discovery.  They  relate  back  to  the  location  of 
the  claims,  and  cannot  be  collaterally  attacked. 

Ths  oaae  is  stated  in  the  opinion  of  the  oourt. 


Mr.  W.  E.  8o  RMe  for  plaintiff  in  error. 

Mr.  Joseph  C.  Hehn  for  defendant  in  error.  Mr,  BmeH  A. 
Cdbum  and  Mr.  Charles  H.  Dudley  were  on  his  brief. 

Mr.  JusnoB  MoKbnna  delivered  the  opinion  of  the  conrt. 

This  action  was  brought  in  one  of  the  District  Courts  of  the 
State  of  Colorado  by  the  defendant  in  error  to  recover  damages 
from  plaintiff  in  error  for  certain  trespasses  on,  and  to  restrain 
it  from  removing  ore  from  ground  claimed  to  be  within  the 
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boundaries  of,  the  mining  claims  of  defendant  in  error.  The 
answer  of  plaintiff  in  error  justified  the  trespasses  and  as- 
serted a  right  to  the  ore  by  reason  of  the  ownership  of  an- 
other mining  claim  and  the  ownership  of  a  certain  tunnel  site. 

The  rights  of  the  parties  are  based  on  and  their  determina- 
tion hence  involves  the  construction  of  the  following  sections 
of  the  Bevised  Statutes  of  the  United  States,  empowering  the 
location  of  mining  cledms : 

^^  Seo.  2322.  The  locators  of  all  mining  locations  heretofore 
made  or  which  shall  hereafter  be  made,  on  any  mineral  vein, 
lode,  or  ledge,  situated  on  the  public  domain,  their  heirs  and 
assigns,  where  no  adverse  claim  exists  on  the  tenth  of  May, 
eighteen  hundred  and  seventy-two,  so  long  as  they  comply 
with  the  laws  of  the  United  States,  and  with  state,  territorial 
and  local  regulations  not  in  conflict  with  the  laws  of  the  Uni- 
ted States  governing  their  possessory  title,  shall  have  the  ex- 
clusive right  of  possession  and  enjoyment  of  all  the  surface 
included  within  the  lines  of  their  locations,  and  of  all  veins, 
lodes  and  ledges  throughout  their  entire  depth,  the  top  or  apex 
of  which  lies  inside  of  such  surface  lines  extended  downward 
vertically,  although  such  veins,  lodes,  or  ledges  may  so  far  de- 
part from  a  perpendicular  in  their  course  downward  as  to  extend 
outside  the  vertical  side  lines  of  such  surface  locations.  But  their 
right  of  possession  to  such  outside  parts  of  such  veins  or  ledges 
shall  be  confined  to  such  portions  thereof  as  lie  between  vertical 
planes  drawn  downward  as  above  described,  through  the  end 
lines  of  their  locations,  so  continued  in  their  own  direction  that 
such  planes  will  intersect  such  exterior  parts  of  such  veins  or 
ledges.  And  nothing  in  this  section  shall  authorize  the  locator 
or  possessor  of  a  vein  or  lode  which  extends  in  its  downward 
course  beyond  the  vertical  lines  of  his  claim  to  enter  upon  the 
surface  of  a  claim  owned  or  possessed  by  another. 

^^  Sec.  2323.  Where  a  tunnel  is  run  for  the  development  of  a 
vein  or  lode^  or  for  the  discovery  of  mines,  the  owners  of  such 
tunnel  shall  have  the  right  of  possession  of  all  veins  or  lodes 
within  three  thousand  feet  from  the  face  of  such  tunnel  on  the 
lines  thereof,  not  previously  known  to  exist,  discovered  in  such 
tunnel,  to  the  same  extent  as  if  discovered  from  the  surface ; 
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and  looation  on  the  line  of  such  tannel  of  veins  or  lodes  not 
appearing  on  the  surface,  made  by  other  parties  after  the  com- 
mencement of  the  tunnel,  and  while  the  same  is  being  prose- 
cuted with  reasonable  diligence,  shall  be  invalid ;  but  failure 
to  prosecute  the  work  on  the  tUnnel  for  six  months  shall  be 
considered  as  an  abandonment  of  the  right  to  all  undiscovered 
veins  on  the  line  of  such  tunnel." 

^^  Sec.  2336.  Where  two  or  more  veins  intersect  or  cross  each 
other,  priority  of  title  shall  govern,  and  such  prior  location 
shall  be  entitled  to  all  ore  or  mineral  contained  within  the  space 
of  intersection ;  but  the  subsequent  location  shall  have  the  right 
of  way  through  the  space  of  intersection  for  the  purposes  of 
the  convenient  working  of  the  mine.  And  where  two  or  more 
veins  unite,  the  oldest  or  prior  location  shall  take  the  vein  be- 
low the  point  of  union,  including  all  the  space  of  intersection." 

The  especial  controversy  is  whether  the  rights  conferred  by 
section  2322  are  subject  to  the  right  of  way  expressed  in  sec- 
tion 2323  and  limited  by  section  2336.  Or,  in  other  words,  as 
to  the  latter  section,  whether  by  giving  to  the  oldest  or  prior 
location,  where  veins  unite,  '^  all  ore  or  mineral  contained  within 
the  space  of  intersection,"  and  '^  the  vein  below  the  point  of 
union,"  the  prior  location  takes  no  more,  notwithstanding  that 
section  3322  gives  to  such  prior  location  ^^  the  exclusive  right 
of  pcssession  and  enjoyment  of  all  the  surface  included  within 
the  lines "  of  the  location,  ^^  and  of  all  veins,  lodes  and  ledges 
throughout  their  entire  depth,  the  top  or  apex  of  which  lies 
inside  of  such  surface  lines  extended  downward  vertically." 

The  defendant  in  error  denied  such  effect  to  sections  2323 
and  2336,  and  brought  this  suit,  as  we  have  said,  against  plain- 
tiff in  error  for  damages  and  to  restrain  plaintiff  in  error  from 
removing  ore  claimed  to  be  within  the  boundaries  of  the  claims 
of  defendant  in  error,  to  which  ore  defendant  in  error  claimed 
to  be  entitled  by  virtue  of  section  2322.  The  judgment  of  the 
lower  court  sustained  the  claim  of  the  defendant  in  error  and 
damages  were  awarded  it,  and  the  plaintiff  in  error  was  enjoined 
from  further  prosecuting  work.  An  appeal  was  taken  to  the 
Supreme  Court  of  the  State  and  the  judgment  was  affirmed. 
Thereupon  this  writ  of  error  was  allowed. 
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The  annexed  plat  exhibits  the  relative  location  of  the  respec- 
tive properties  of  the  parties.  The  Champion  location  was 
dropped  from  the  case.  There  is  no  controversy  as  to  the 
validity  of  the  respective  locations,  none  as  to  the  tunnel  site  or 
of  the  steps  necessary  to  preserve  it.  Indeed,  the  facts  are  all 
stipulated,  and  that  the  respective  locations  are  evidenced  by 
patents,  the  defendant  in  error  being  the  owner  of  the  Monarch 
and  the  Mammoth  Pearl,  and  the  plaintiff  in  error  the  owner 
of  the  Victor  Consolidated  and  the  tunnel  site.  The  facts  are 
stated  by  the  Supreme  Court  of  the  State  as  follows: 


"  That  each  of  appellee's  claims  was  located  prior  to  either 
the  lode  claim  or  tunnel  site  of  appellant ;  that  the  receiver'8 
receipt  on  each  of  the  claims  of  appellee  issued  prior  to  the 
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location  of  the  tunnel  site  and  prior  to  the  issuance  of  receiver's 
receipt  on  the  Victor  Consolidated ;  that  the  patents  upon  the 
lode  claims  of  appellee  issued  prior  to  the  patent  on  the  lode 
claim  of  appellant ;  that  the  patent  to  the  apex  issued  prior  to 
the  location  of  the  tunnel  site  and  on  the  Mammoth  Pearl  and 
Monarch  subsequent  to  such  location  ;  that  the  vein  of  the  Vic- 
tor Consolidated  was  discovered  and  located  from  the  surface, 
was  not  known  to  exist  prior  to  such  discovery,  extends  through- 
out the  entire  length  of  that  claim,  and  on  its  strike  crosses 
each  of  the  veins  of  the  claims  of  appellee  upon  which  they 
were  respectively  discovered  and  located ;  that  the  tunnel  cuts 
numerous  blind  veins  underneath  the  surface  of  the  claims  of 
appellee,  which  do  not  appear  upon  the  surface  and  were  not 
known  to  exist  prior  to  the  location  of  the  tunnel;  that  the 
vein  of  the  Victor  Consolidated  was  cut  in  this  tunnel  un- 
derneath the  claims  of  appellee  and  ore  of  the  value  of  four 
hundred  dollars  removed  therefrom.  It  also  appears  that  the 
patents  upon  the  lode  claims  of  appellee  embrace  the  conflict 
with  the  Victor  Consolidated  without  any  reservation  as  to 
either  surface  or  veins,  and  in  this  respect  conform  to  the  re- 
ceiver's receipts  upon  such  claims ;  that  the  patent  on  the  Victor 
Consolidated  excludes  the  surface  in  conflict  with  the  claims  of 
appellee  and  all  veins  having  their  apex  within  such  conflict, 
which  are  the  same  exceptions  contained  in  the  receiver's  re- 
ceipt for  that  claim  ;  that  the  portal  to  the  Ithaca  tunnel  site 
was  at  the  date  of  its  location  on  public  domain ;  that,  work 
thereon  was  prosecuted  diligently,  and  that  the  location  of  such 
tunnel  was  in  all  respects  regular ;  that  all  necessary  steps  were 
taken  by  appellant  to  locate  the  blind  veins  cut  in  such  tunnel, 
'which  are  in  controversy  in  this  case ;  that  the  record  titles  of 
the  claims  of  appellee  are  vested  in  it,  and  the  record  titles  of 
the  Victor  Consolidated,  the  Ithaca  tunnel  site,  the  blind  veins 
discovered  therein  underneath  the  claims  of  appellee,  are  vested 
in  the  appellant.  The  record  discloses  that  appellant  offered 
testimony  tending  to  prove  that  at  the  date  of  the  location  of 
its  tunnel  site  mineral  in  place  had  not  been  discovered  on  the 
Monarch  and  Mammoth  Pearl  lode  claims." 
The  assignments  of  error  present  the  following  propositions 
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which  it  IB  stipolated  the  caae  involves  and  to  which  the  deci- 
sion may  be  directed : 

^^  First.  Whether  or  not  the  Ithaca  tunnel  (the  tannel  claimed 
by  plaintiff  in  error)  is  entitled  to  a  right  of  way  through  de- 
fendant in  error's  lode  claims. 

^^  Second.  Whether  or  not  plaintiff  in  error  has  acquired  by 
virtue  of  said  tunnel  site  location  the  ownership  and  right  to 
the  possession  of  the  bUnd  veins  cut  therein,  to  wit^  veins  or 
lodes  not  appearing  on  the  surface  and  not  known  to  exist  prior 
to  the  date  of  location  of  said  tunnel  site. 

^  Third.  Whether  or  not  plaintiff  in  error  is  the  owner  and 
entitled  to  the  ore  contained  in  the  vein  of  its  Victor  Consoli- 
dated claim,  within  the  surface  boundaries  and  across  lode 
claims  of  defendant  in  error. 

^^  Fourth.  Whether  or  not  plaintiff  in  error  should  have  been 
allowed  to  introduce  evidence  for  the  purpose  of  diowing  that 
there  was  no  discovery  of  mineral  in  place  on  the  Monarch 
and  Mammoth  Pearl  claims  of  defendant  in  error  prior  to  the 
location  of  said  tunnel  site." 

The  third  proposition  involves  the  relation  of  sections  2322 
and  2386.  It  is  first  discussed  by  plaintiff  in  error,  and  is  given 
the  most  prominence  in  the  argument  and  we,  therefore,  give  it 
precedence  in  the  order  of  discussion.  It  presents  for  the  first 
time  ill  this  court  the  rights  of  a  junior  location  of  a  cross  vein 
within  the  side  lines  of  a  senior  location  under  section  2336. 
Prior  to  the  decision  by  the  Supreme  Court  of  Colorado  in  the 
case  at  bar  that  court  had  decided  that  the  junior  location  was 
<<  entitled  to  all  of  the  ore  found  on  his  vein  within  the  side 
lines  of  the  senior  location,  except  at  the  space  of  intersection  of 
the  two  veins."  Br<magan  v.  Dvlaney^  (1885)  8  Col.  408; 
Lee  V.  8t4M,  (1886)  9  Col.  208 ;  Morgeneon  v.  MiddUsega  M.  dk  M. 
Co.,  (1887)  11  Col.  176 ;  Lee  v.  StaJdy  13  CoL  174.  In  Coffee  v. 
Emighy  (1890)  15  Col.  184,  it  was  held  that  the  rule  laid  down 
in  the  foregoing  cases  had  become  established  law.  The  claims 
of  the  plaintiff  in  error  were  located  after  the  decisions,  and  it 
is  contended  that  the  rule  laid  down  by  them  became  a  rule  of 
property  in  the  State,  and  it  is  earnestly  urged  that  to  reverse 
the  rule  now  would  take  from  plaintiff  in  error  that  which  it 
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^^had  reason  to  believe  was  a  vested  right  in  the  Yiotor  Ckm- 
solidated  vein." 

There  are  serious  objections  to  accepting  that  consequence  as 
determinative  of  our  judgment.  We  might  by  doing  so  con- 
firm titles  in  Colorado  but  we  might  disturb  them  elsewhere. 
The  statute  construed  is  a  Federal  one,  being  a  law  not  only  for 
Colorado  but  for  all  of  the  mining  States,  and,  therefore,  a  rule 
for  all,  not  a  rule  for  one,  must  be  declared.  Besides  what  con- 
sideration should  have  been  given  to  prior  oases,  the  Supreme 
Court  of  the  State  was  better  able  to  judge  than  w^  are.  It 
may  be  that  the  repose  of  titles  in  the  State  was  best  effected 
by  the  reversal  of  the  prior  cases.  At  any  rate,  a  Federal  stat- 
ute has  more  than  a  local  application,  and  until  construed  by 
this  court  cannot  be  said  to  have  an  established  meaning.  The 
necessity  of  this  is  illustrated,  if  it  need  illustration,  from  the 
different  view  taken  of  sections  2322  and  2386  in  California, 
Arizona  and  Montana,  from  that  taken  in  the  prior  Colorado 
cases.  The  Supreme  Courts  respectively  of  those  States  and 
that  Territory  have  adjudged  a  superiority  of  right  to  the  cross 
veins  to  be  in  the  senior  location.  Manifestly,  on  account  of 
this  difference  if  for  no  other,  this  court  must  interpret  the 
sections  independently  of  local  considerations.  And  in  doing 
so  we  do  not  find  in  the  sections  much  ambiguity  so  fiur  as  the 
issue  raised  by  the  record  is  concerned ;  indeed,  not  even  much 
necessity  for  explanation.  Section  2336  does  not  conflict  with 
section  2322,  but  supplements  it.  Section  2336  imposes  a  servi- 
tude upon  the  senior  location,  but  does  not  otherwise  affect  the 
exclusive  rights  given  the  senior  location.  It  gives  a  right  of 
way  to  the  junior  location.  To  what  extent,  however,  there 
may  be  some  ambiguity ;  whether  only  through  the  space  of 
the  intersection  of  the  veins,  as  held  by  the  Supreme  Courts  of 
California,  Arizona  and  Montana,  or  through  the  space  of  inter- 
section of  the  claims,  as  held  by  the  Supreme  Court  of  Colorado 
in  the  case  at  bar.  It  is  not  necessary  to  determine  between 
these  views.  One  of  them  is  certainly  correct,  and  therefore 
the  contention  of  the  plaintiff  in  error  is  not  correct,  and  more 
than  that  it  is  not  necessary  to  decide  on  this  record.  A  com- 
plete interpretation  of  the  sections  would,  of  course^  determine 
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between  those  views,  but  on  that  determination  other  rights 
than  those  submitted  for  judgment  may  be  passed  upon,  and 
we  prefer  therefore  to  reserve  our  opinion. 

There  was  some  contrariety  of  views  in  the  oases  on  other 
points.  There  was  discussion  as  to  whether  veins  cross  on  their 
strike  or  their  dip,  and  it  was  held  that  they  could  cross 
on  both  strike  and  dip,  but  as  to  the  exact  application  of  sec- 
tion 2336  to  either  there  was  some  disagreement 

The  Supreme  Court  of  Arizona  said :  ^^  Congress  had  in  mind, 
at  the  time  of  the  enactment  of  the  law  of  1872,  that,  as  min- 
ing rights  then  stood,  A's  lode  might  legally  cross  B's  lode  on 
the  strike,  and  whether  on  the  dip  or  not,  makes  no  difference ; 
and  section  2336  was  designed  to  define  the  rights  of  A  and  B 
in  the  space  of  intersection."  Watervale  Mining  Co.  v.  Zeachj 
83  Pac.  Rep.  418, 424. 

The  Supreme  Court  of  California  held  in  Wilhelm  v.  Silvester^ 
101  California,  358,  that  the  provisions  of  the  section  could  read- 
ily be  construed  as  intending  to  protect  the  rights  of  old  ledge 
locations.  And  speaking  of  veins  intersecting  on  their  dip, 
said,  "  moreover,  tiiere  is  strong  reason  for  thinking  that  such 
an  intersection  was  the  very  one  in  mind  of  Congress  when  it 
passed  section  2336 ;  for  in  that  section,  and  speaking  of  the 
same  subject,  it  says  that '  where  two  or  more  veins  unitey  the 
oldest  or  prior  location  shall  take  the  vein  below  the  point  of 
nnion,'  and  if  the  other  kind  of  intersection  (on  the  strike)  was 
in  the  minds  of  the  legislators  at  that  time  they  would  not  have 
used  the  word  *  below ; '  f or  '  below '  would  not  apply  at  all  to 
a  union  on  the  strike  o1  two  veins,  such  as  the  appellant's  rights 
depend  on  in  the  case  at  bar."  But  the  Chief  Justice  of  the 
State,  concurring  in  the  result,  observed : 

^^  I  think,  however,  that  too  much  is  conceded,  both  in  the 
opinion  of  the  court  and  in  the  argument  of  counsel  for  re- 
spondent, in  assuming  that  the  provisions  of  §  2336  cannot  be 
applied  to  locations  made  since  the  passage  of  the  mining  law 
of  1872  on  veins  which  intersect  upon  their  strike,  without 
bringing  it  in  conflict  with  the  plain  terms  of  §  2322.  This 
wholly  unwarranted  assumption  has  been  the  source  of  all  the 
trouble  and  difficulty  which  the  land  office  and.  some  of  the 
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state  oonrts  have  encountered  in  their  attempts  to  ooitstnie 
proyisbns  of  a  statute  which  are  in  perfect  harmony,  but  which 
have  been  erroneously  supposed  to  be  inconsistent." 

The  Supreme  Court  of  Colorado  concurred  in  the  conclusions 
of  the  courts  of  Arizona  and  California,  and  expressed  its  own 
yiew  as  follows : 

*^  Our  conclusion  is  that  the  provisions  of  §  2886  apply  to  loca- 
tions made  under  the  act  of  1873,  as  well  as  before ;  p.  616,  refer 
to  the  intersection  or  crossing  of  veins  either  upon  their  strike 
or  dip ;  that  the  space  of  intersection  in  determining  the  owner- 
ship of  ore  within  such  space,  means  either  intersection  of  veins 
or  conflicting  claims,  according  to  the  facts  in  each  particular 
case,  and  grants  a  right  of  way  to  the  junior  claimant  for  the 
convenient  working  of  his  mine  through  such  space  upon  the 
veins  (underneath  the  surface)  which  he  owns  or  controls  out- 
side of  that  space.  This  construction  renders  the  two  sections 
entirely  harmonious,  gives  effect  to  every  clause  and  part  of 
each,  and  in  so  far  as  §  2886  regulates  or  in  any  manner  pro- 
vides for  rights  as  between  conflicting  claims,  it  applies  only  to 
intersections  consistent  with  all  the  provisions  of  §  2822." 

See  for  the  views  of  the  Supreme  Court  of  Montana,  Pardee 
y.  Murray y  4  Montana,  284. 

2.  The  other  assignments  of  error  relate  to  rights  claimed  by 
plaintiff  in  error  by  the  location  of  the  tunnel  site,  and  present 
the  questions  whether  such  location  gave  to  the  plaintiff  in 
error  the  following  rights :  of  way  through  the  lode  claims  of 
the  defendant  in  error ;  of  possession  of  the  bUnd  veins  cut  by 
the  tunnel  underneath  the  claims  of  the  defendant  in  error. 

The  plaintiff  in  error  asserts  the  right  of  way  for  its  tunnel 
under  section  2828  by  implication,  and  from  that  implication, 
and  the  rule  it  contends  for  as  to  cross  veins,  deduces  its  right 
to  all  of  the  blind  veins.  The  contention  as  to  cross  veins  we 
have  answered,  and  the  deduction  as  to  blind  veins  is  not  justi- 
fied. The  section  contemplates  that  tunnels  may  be  run  for  the 
development  of  veins  or  lodes,  for  the  discovery  of  mines,  gives 
a  right  of  possession  of  such  veins  or  lodes,  if  not  previously 
known  to  exist,  and  makes  locations  on  the  surface  after  the 
commencement  of  the  tunnel  invalid.    There  is  no  implication 
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of  a  displacement  of  surface  locations  made  before  the  com- 
mencement of  the  tannel.  Indeed,  there  is  a  necessary  implica- 
tion of  their  preservation.  And  there  can  be  no  implication  of  a 
conflict  with  the  rights  given  by  section  2322.  The  exclusive- 
ness  of  those  rights  we  have  declared.  The  tannel  can  only  be. 
mn  in  subordination  to  them.  How  else  can  section  2322  be 
given  effect  t  There  are  no  exceptions  to  its  language.  The 
locators  ^^  of  any  mineral  veins,  lode  or  ledge "  are  given  not 
only  *^  an  exclusive  right  of  possession  and  enjoyment "  of  all 
the  surfitce  included  within  the  lines  of  their  locations,  but  ^^of 
all  veinSy  lodes  and  ledges  throughout  their  entire  depths  the  top 
or  apex  of  which  lies  inside  of  such  surface  lines  extended  down- 
ward vertically."  A  locator  therefore  is  not  confined  to  the 
vein  upon  which  he  based  his  location  and  upon  which  the  dis* 
covery  was  made.  '^AU  veins  or  lodes  having  their  apices 
within  the  planes  of  the  surface  lines  extended  downward  ^re 
his,  and  possession  of  the  surface  is  possession  of  all  such  veins 
or  lodes  within  the  prescribed  limitations."  The  Laws  of  Mines 
and  Mining,  page  442,  by  Barringer  &  Adams. 

Under  the  old  law  the  miner  "  located  the  lode.  Under  the 
new  (the  act  of  1872)  he  must  locate  a  piece  of  land  containing 
the  top  or  apex  of  the  lode.  While  the  vein  is  still  the  princi- 
pal thing,  in  that  it  is  for  the  sake  of  the  vein  that  the  location 
is  made,  the  location  must  be  of  a  piece  of  land  including  the 
top  or  apex  of  the  vein.  If  he  make  such  a  location,  contain- 
ing the  top  or  apex  of  his  discovered  lode,  he  will  be  entitled 
to  all  other  lodes  having  their  tops  or  apices  within  their  sur- 
face boundaries."    Lindsay  on  Mines,  sec.  71. 

And  this  court  said,  speaking  by  Mr.  Justice  Brewer,  in 
(kmpbeU  v.  EOetj  167  IT.  S.  116 : 

'*  But  the  patent  is  not  simply  a  grant  of  the  vein,  for,  as 
stated  in  the  section,  ^  a  patent  for  any  land  claimed  and  located 
for  valuable  deposits  may  be  obtained  in  the  following  manner.' 
It  must  also  be  noticed  that  section  2322,  in  respect  to  locators, 
gives  them  the  exclusive  right  of  possession  and  enjoyment  of 
all  the  surface  within  the  lines  of  their  locations,  and  all  veins, 
lodes  and  ledges,  the  tops  or  apices  of  which  are  inside  such 
So  that  a  location  gives  to  the  locator  something  more 
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than  the  right  to  the  vein  which  is  the  occasion  of  the  location.'' 
See  also  Dd  Monte  Mining  <&  Milling  Co.  v.  Zcut  C^uxnoe  Min- 
ing d:  Milling  Co,,  171  U.  S.  55. 

The  only  condition  is  that  the  veins  shall  apex  within  the 
surface  lines.  It  is  not  competent  for  us  to  add  any  other  con- 
dition. Blind  veins  are  not  excepted,  and  we  cannot  except 
them.  They  are  included  in  the  description,  "  aU  veins  "  and 
belong  to  the  surface  location. . 

3.  The  same  reasoning  disposes  of  the  claim  of  plaintiff  in 
error  to  the  right  of  way  for  its  tunnel  through  the  ground  of 
defendant  in  error,  so  far  as  the  right  of  way  is  based  on  the 
statutes  of  the  United  States.  So  far  as  it  is  based  on  the  stat- 
utes of  Colorado  it  is  disposed  of  by  their  interpretation  by  the 
Supreme  Court  of  Colorado,  and,  expressing  it,  the  court  said : 

'^  It  is  contended  by  counsel  for  appellant  that,  under  sec.  2338, 
Kev.  Stat.  U.  S.  and  sec.  3141,  Mills'  Ann.  Stat. ;  59  Pac.  Rep. 
607,  617,  it  is  entitled  to  such  right.  The  first  of  these  sections 
provides  that,  in  the  absence  of  necessary  legislation  by  Con- 
gress, the  legislature  of  a  State  may  provide  rules  for  working 
mines  involving  easements,  drainage,  and  other  necessary  means 
to  their  complete  development,  and  that  these  conditions  shall 
be  fully  expressed  in  the  patent.  The  section  of  Mills  referred 
to  provides  that  a  tunnel  claim  located  in  accordance  with  its 
provisions  shall  have  the  right  of  way  through  lodes  which 
may  lie  in  its  course ;  but  it  will  be  observed  that  this  section 
only  refers  to  tunnels  located  for  the  purpose  of  discovery,  and 
if  any  of  its  provisions  are  still  in  force,  which  appears  to  be 
doubted  in  JEUet  v.  Cam{pbeU,  supra^  they  can  have  no  applica- 
tion to  the  case  at  bar,  because  the  section  of  the  Kevised  Stat- 
utes only  provides  for  easements  for  the  development  of  mines, 
and  the  section  of  Mills  relied  upon  does  not  attempt  to  confer 
any  such  rights,  but  is  limited  to  the  one  purpose  of  discovery. 
In  this  respect  it  has  been  clearly  superseded  by  the  act  of  Con- 
gress, so  that,  if  appellant  is  entitled  to  the  right  claiined,  it 
must  attach  by  virtue  of  some  provision  of  this  act." 

4.  An  assignment  of  error  is  based  upon  an  offer  of  plaintiff 
in  error  to  prove,  that  at  the  time  of  the  location  of  the  Ithaca 
tunnel  site,  no  ore  had  been  discovered  in  two  of  the  patented 
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olaims  of  the  defendant  in  error,  to  wit,  the  Monarch  and  the 
Mammoth  PearL  The  ruling  was  right.  The  patents  were 
proof  of  the  discovery  and  related  back  to  the  date  of  the  loca- 
tions of  the  claims.  The  patents  could  not  be  collaterally  at- 
tacked. This  has  been  decided  so  often  that  a  citation  of  cases 
18  unnecessary. 

Judgment  ojffinjMd. 


•*•¥' 


DISTRIOT  OP  COLUMBIA  v.  TALTT. 

▲PPSAL  FROM  THE  OOUBT  OF  CLAIMS. 

No.988.    AitiMdA|HrUU^lS,1901.— I>6ddedXa7  27,lSQL 

In  this  case  this  court  holds,  (1)  that  it  was  not  error  in  the  court  below 
to  tiy  the  case  on  the  amended  petition;  (2)  that  the  report  to  the  Got- 
emment  of  a  person  employed  by  the  Attorney  General  in  this  case  was 
properly  rejected  as  evidence;  (3)  that  there  was  no  error  In  the  rulings 
of  the  court  below. 

The  case  is  stated  in  the  opinion  of  the  court 

Mr.  Robert  A.  Howard  for  appellant.  Mr.  AuUtant  AUar- 
ney  Oeneral  Pradt  was  on  his  brief. 

Mr.  V.  B.  Edwirds  for  appellee. 

Mb.  JusnoB  MoEbnna  delivered  the  opinion  of  the  court. 

This  action  was  brought  in  the  Court  of  Claims  under  the  act 
of  Congress  approved  June  16, 1880,  21  Stat.  284,  c.  243,  entitled 
"  An  act  to  provide  for  the  settlement  of  all  outstanding  claims 
against  the  District  of  Columbia,  and  conferring  jurisdiction 
on  the  Court  of  Claims  to  hear  the  same,  and  for  other  pur- 
poses." 

The  purpose  of  the  action  was  to  recover  compensation  for 
work  done  lind  materials  furnished  under  certain  contracts  en- 
tered into  between  the  District  of  Columbia  and  appellee.    The 
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court  found  that  there  was  due  appellee,  on  March  18, 1876, 
the  sum  of  $4180.44,  and  entered  judgment  for  that  amount  on 
February  20, 1899,  from  which  judgment  the  District  took  this 
appeal. 

The  original  petition  was  filed  on  December  15,  1880,  issue 
was  joined,  and  the  case  referred  to  a  referee.  Two  reports 
were  made  by  him,  but  no  trial  was  had  thereon.  On  the  22d 
of  June,  1897,  on  motion  of  claimant  (appellee),  the  District  con- 
senting, the  case  was  referred  to  Frank  W.  Hackett,  Esq., 
to  take  and  state  the  account  between  the  parties.  On  the 
28th  of  July,  1897,  the  claimant,  by  leave  of  the  court,  filed  an 
amended  petition,  in  which  he  alleged  that  he  entered  into  a 
contract  with  the  board  of  public  works  of  the  District  on  the 
7th  of  August,  1873,  numbered  826,  for  the  improvement  of  cer- 
tain streets,  and  for  which  he  was  to  receive  the  prices  estab- 
lished and  paid  by  the  board  for  work  of  similar  character.  The 
contract  was  extended,  respectively,  on  the  17th  of  September, 
1875,  and  the  3d  of  December,  1875,  to  embrace  work  on 
other  streets.  The  contract  and  the  extensions  filed  by  the 
Commissioners  were  referred  to.  It  was  alleged  that  the  work 
was  done  to  the  satisfaction  of  the  District,  and  was  duly  meas- 
ured and  certified  to  by  the  engineers  of  the  District,  and  that 
the  work  done  amounted  to  the  sum  of  $49,323.54 ;  amount  paid 
thereon,  $49,033.91 ;  leaving  due  and  payable  January  15,  1876, 
the  sum  of  $289.63.  The  measurements  returned  by  the  Com- 
missioners of  the  District  were  referred  to. 

It  was  also  alleged  as  follows : 

"  That  under  the  provisions  of  the  new  contracts,  called  ex- 
tensions, the  claimant  performed  a  large  amount  of  work  on 
K  street,  between  Third  and  Seventh  northeast,  which  was  duly 
accepted  by  the  District  of  Columbia,  and  certified  measure- 
ments issued  at  the  written  contract  rates,  one  measurement  for 
$10,504.60,  which  was  audited  by  the  board  of  audit,  and  one 
measurement  for  $2570.30.  This  last  measurement  was  not 
audited  by  the  board  of  audit,  not  having  reached  said  board 
of  audit  prior  to  the  abolition  of  said  board,  and  the  said  meas- 
urements, amounting  to  the  sum  of  $13,074.90,  remain  due  and 
unpaid,  less  the  sum  of  $9184.45  paid  on  account  thereof  in 
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partial  measurementgy  leaying  a  balance  dae  on  the  work  done 
onder  the  extensions  of  said  contract  the  sum  of  $3890.45,  due 
and  payable  March  18, 1876. 

^  (See  measarement  of  March  18, 1876.  Betamed  by  Com- 
miasioners  of  the  District  of  Columbia.) 

*^  The  claimant  therefore  demands  judgment  against  the  Dis- 
trict of  Columbia  in  the  sum  of  four  thousand  one  hundred  and 
eighty  dollars  and  eight  cents  ($4180.08),  as  a  debt  against  the 
District  of  Columbia,  due  and  payable  as  follows .  $289.63,  Jan- 
uary 15,  1876,  and  $3890.45,  March  18,  1876,  and  such  other 
sums  as  your  petitioner  shall  prove  to  be  due  to  him  from  the 
District  of  Columbia,  but  which  your  petitioner  cannot  at  pres- 
ent specifically  state,  for  want  of  records  not  in  his  possession^" 

There  are  a  number  of  assignments  of  error,  but^  to  quote 
counsel  for  the  District — 

**  The  errors  insisted  upon  by  the  defendant,  the  District  of 
Columbia,  all  arise  from,  and  may  be  said  to  be  included  in, 
the  failure  to  try  the  case  originally  brought,  and  the  impossi- 
bility, on  account  of  the  loss  and  destruction  of  all  the  records 
in  the  case,  to  statd  an  account  between  the  claimant  and  the 
District." 

It  is,  therefore,  also  insisted  by  the  District  that  claimant 
(q>pellee)  ^^  should  have  endeavored  to  substitute  a  petition  for 
the  one  lost,"  and  he  not  having  done  so,  no  trial  could  have 
been  had.  It  was  on  this  assumption  that  the  District  requested 
the  court  to  find  (and  error  is  now  assigned  because  the  court 
did  not  find)  that  the  original  petition  was  based  on  other  con- 
tracts than  contract  No.  826  and  its  extensions ;  that  the  case 
was  referred  to  Daniel  Donovan,  who  made  two  reports,  and 
that  aU  of  the  papers,  including  the  original  petition,  contracts, 
(except  contract  No.  826  and  the  two  extensions  thereof,)  vouch- 
ers and  report  of.  referee  have  been  lost ;  that  Donovan  died 
without  making  a  report  under  the  second  reference,  and  that 
after  the  reference  to  Hackett  the  petition  was  amended  by 
leave  of  the  court;  that  Donovan  reported  certain  excess  of 
payments  amounting  to  $1377.03  under  contract  No.  826,  and 
was  made  by  allowing  for  work  at  ^  board  rates,"  instead  of 
ooQtract  rates ;  than  the  greater  part  of  the  settlement  made 
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luder  oontract  No.  828,  and  all  settlements  nnder  the  exten- 
sions of  the  oontract,  were  made  at  ^'  board  rates." 

It  was  not  error  in  the  court  to  try  the  case  on  the  amended 
petition^  It  was  filed  without  objection  being  made,  but  it 
would  have  been  no  error  even  if  objection  had  been  made.  It 
finally  rested  the  right  of  recovery  upon  contract  No.  828  and 
its  extension.  That  contract  and  its  extensions  were  relied  on 
in  the  original  petition.  There  was,  therefore,  only  a  limita- 
tion of  the  action,  not  a  change  of  it.  If  the  District  had  any 
rights  or  defences  on  account  of  the  other  contracts,  such  rights 
and  defences  could  have  been  set  up  or  established  by  evidence. 
We  said  in  United  Sta/tea  v.  Bums,  12  WalL  246-254,  that  « the 
Court  of  Claims,  in  deciding  upon  the  rights  of  claimants,  is  not 
bound  by  any  special  rule  of  pleading." 

The  District  further  contends  that  the  proof  of  the  claimant 
was  defective,  and  did  not  justify  the  report  of  'the  referee  and 
the  judgment  of  the  court  upon  it ;  and  also  contends  that  what 
is  claimed  to  be  a  report  of  Donovan  should  have  been  received 
as  evidence.  Its  rejection  was  certainly  not  error.  Treating 
it  as  a  report,  it  was  not  acted  on  in  any  way ;  besides,  it  was 
in  no  sense  a  report.  It  is  claimed  to  be,  it  is  true,  but  it  was 
found  in  a  letter  written  by  Donovan,  in  pursuance  of  his  em- 
ployment at  (10  per  day,  by  the  Attorney  General  of  the  United 
States,  to  Mr.  Brannigan,  one  of  the  assistant  attorneys  of  the 
Department  of  Justice..  In  other  words,  what  is  claimed  to 
have  been  found  out  and  reported  by  Donovan,  as  attorney 
against  the  claim,  is  urged  as  evidence  against  the  claim.  The 
paper  is  as  follows : 

"  Washikotok,  D.  C,  June  25, 1891. 
^  Felix  Brannigan,  Esq., 

^^  Assistant  Attorney,  Department  of  Justice. 

"  Sir :  In  compliance  with  your  request  and  verbal  instruc- 
tions, and  under  my  appointment  by  the  Attorney  Oeneral  of 
the  United  States  of  November  11, 1890, 1  have  made  a  careful, 
thorough  and  searching  investigation  of  all  records,  vouchers 
and  other  papers  pertaining  to  every  of  the  cases  relating  to 
the  District  of  Columbia  now  pending  in  the  United  States 

VOL.  OLXXXII — 33 
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Court  of  Claims  under  the  act  of  June  16, 1880,  and  beg  to  sub- 
mit the  following  report  as  the  result  of  such  research : 

"  Stephen  Talty  ) 

V,  V  No.  335.    Referred  list  (p.  36), 

The  District  of  Columbia.  ) 

"  This  case  involved  the  examination  and  stating  of  accounts 
under  seven  separate  and  distinct  contracts.  It  was  referred 
to  me  as  referee  by  the  Court  of  Claims,  and  was  reported  under 
a  rule  of  said  court,  heretofore  referred  to  in  Murray's  case 
No.  90. 

Said  report  shows  that  claimant  is  entitled  to  recover 
from  the  defendant  under  his  several  contracts  the 

sum  of |18U  79 

It  further  shows  that  claimant  is  indebted  to  defend- 
ant, by  reason  of  overpayment  by  the  board  of 
audit,  in-  the  amount  of 989  71 

Thus  leaving  a  net  balance  due  claimant $825  08 

Attached  to  said  report  and  forming  part  thereof  is  the  fol- 
lowing set-off : 

File  No.  22.  61.5  square  yards  of  cobblestone  pave- 
ment relaid,  allowed  at  37  cents  per  yard  in  lieu  of 
30  cents,  the  contract  rate.  Excess,  7  cents  per  yard 
on  61.5  yards $4  30 

8237.98  cubic  yards  grading,  allowed  at  40  cents  per 
yard  in  lieu  of  30  cents,  the  contract  rate.  Excess, 
10  cents  per  yard  on  8237.98  yards 823  79 

784.20  cubic  yards  rock  excavation,  allowed  at  $1.00 
per  yard  in  lieu  of  30  cents  per  yard,  the  contract 
rate.     Excess,  70  cents  per  yard  on  784.20  yards. .      548  94 

Total .$1377  03 

"  A  more  thorough  and  exhaustive  examination  of  the  records 
which  constitute  my  former  report  in  this  case  convince  me  that 
the  counterclaim  therein  reported  is  both  erroneous  and  unjust, 
for  the  reason  that  M  street  northwest,  wherein  the  alleged  ex- 
cessive allowances  were  made  claimant,  was  in  fact,  at  the  time 
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he  did  the  work,  an  old  graveled  street,  and  also  that  rock  was 
enooimtered  in  part  of  it.  It  also  appears  that  nearly  the  whole 
of  the  work  was  done  under  the  Commissioners  of  the  District 
of  Colambia,  and  that  the  prices  certified  by  the  engineer  and 
paid  Talty  were  what  are  commonly  known  as  '  board  rates,' 
and  that  said  allowances  were  not  made  under  any  mistake  of 
fact,  but  that  they  were  the  prices  universally  paid  to  other  con- 
tractors doing  similar  work  at  the  time. 

^^  I  am  therefore  of  the  opinion  that  my  former  report  should 
be  amended  by  striking  out  the  set-off  therein  stated,  and  find- 
ing a  balance  due  Talty  of  $825.08,  with  interest  from  March  1, 
1876.    All  of  which  is  respectfully  submitted. 

(Signed)  "  Dan  Donovan. 

"  Correct  copy.    A.  McEbnzib, 

"  Acting  Avditor^  District  of  Columbia^ 

The  objections  to  the  reports  of  the  referee  are  untenable. 
It  is  impossible,  however,  to  quote  the  reports  without  unduly 
extending  this  opinion.  It  is  enough  to  say  they  were  stated  to 
have  been  founded  upon  depositions  of  witnesses  and  ^'  original 
sheets  of  measurements  taken  from  the  field  book  of  the  engineer 
measuring  the  work."  They  exhibited  the  measurements  and 
the  quantity  of  material  in  tabulated  form.  Other  papers  were 
used  and  figures  taken  from  original  books  in  the  possession  of 
the  District.    The  referee  reported : 

'^  It  was  agreed  at  the  hearing  that  the  papers  heretofore  filed 
in  this  case  have  disappeared.  Search  in  the  office  of  the  attor- 
ney for  the  District,  and  at  the  house  of  Mr.  Donovan,  former 
referee,  has  failed  to  discover  anything  of  these  papers.  It  is 
not  charged  that  their  disappearance  is  due  to  any  fault  of  the 
claimant. 

^^  In  these  circumstances  the  referee  is  satisfied  to  rely  upon 
the  memoranda  in  the  sheets  just  referred  to." 

The  report  also  set  out  contract  No.  828  and  its  extension,  and 
an  itemized  account  of  the  work  done  and  materials  furnished, 
certified  by  the  assistant  engineer  of  the  District. 

It  is  not  necessary  to  set  out  at  length  the  objections  to  the 
report  and  those  to  the  rulings  of  the  court  in  reusing  certain 
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findings.  We  have  examined  and  considered  them  and  are  of 
the  opinion  that  there  was  no  error  in  the  rulings  of  the  oonrt^ 
and  the  judgment  is 

Affi/irmed. 


-•♦^ 


KUSSELL  V.  UNITED  STATES. 

APPEAL  FROM  THE  COURT  OF  CLAIMS. 
No.  242.    Argued  April  16, 1901.— I>ecided  May  27, 1901. 

This  was  an  action  at  law  against  the  United  States  upon  an  alleged  im- 
plied contract  tf>  pay  for  the  use  of  a  patented  invention  belonging  to  the 
plaintiffs  in  eiTor,  in  rifles  used  by  the  Government  which  had  been  pur- 
chased under  contract  from  a  Norwegian  Company.  It  was  conceded  that 
a  contract  must  be  established  in  order  to  entitle  appellants  to  recover,  aa 
the  Court  of  Claims  has  no  juiijsdiction  of  demands  against  the  United 
States  founded  on  torts.  Held^  that  on  the  facts  proved  in  this  case  no 
such  contract  was  proved  against  the  United  States,  and  that  if  the  peti- 
tionei-s  have  suffered  injury,  it  has  been  through  the  infringement  of 
their  patent,  and  not  by  a  breach  of  contract. 

This  was  an  action  for  $100,000,  brought  in  the  Court  of 
Claims  by  the  appellants,  upon  an  implied  contract,  asserted  to 
have  arisen  from  the  use  by  the  United  States  of  Erag-Jorgen- 
sen  rifles,  which  rifles  contained,  it  is  claimed,  certain  features, 
which  were  the  invention  of  Russell,  one  of  the  appellants. 
The  United  States  demurred  to  the  petition,  and  the  demurrer 
was  sustained. 

The  facts  as  presented  by  the  petition  are  as  follows :  That 
on  or  about  August  3,  1880,  letters  patent  No.  230,823,  for  cer- 
tain new  and  useful  improvements  in  firearms,  were  granted  to 
Eussell,  and  that  he  and  Livermore  are  now  the  owners  of  such 
invention. 

That  pursuant  to  an  advertisement  by  a  board  of  officers 
convened  under  the  act  of  Congress,  approved  February  24,1881, 
to  select  a  magazine  rifle  for  the  service  of  the  United  States, 
Bussell  submitted  to  said  board  an  operative  magazine  rifle 
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made  in  acoordance  with  his  letters  patent,  and  on  or  about 
December  16, 1890,  sabmitted  to  another  board  of  officers,  con- 
vened for  like  purpose,  the  same  rifle.  The  officers  made  reports 
on  the  rifle,  which  reports,  it  is  alleged,  may  be  found  in  cer- 
tain Congressional  documents  designated  by  number  and  of  the 
session  of  Congress  of  whose  re<^rds  they  constitute  a  part. 

On  the  15th  of  September,  1892,  a  second  board  recommeuded 
the  adoption  of  the  magazine  rifle  presented  to  it  by  the  Krag- 
Jorgensen  Gevaerkompagni  of  Christiania,  Norway,  and  the 
rifle  was  provisionally  adopted  by  the  War  Department  for  the 
use  of  the  United  States  Army.  The  rifle  is  termed  in  the  peti- 
tion "  Army  rifle." 

The  petition  recites  a  correspondence  between  Eussell  and 
the  Chief  of  Ordnance  of  the  United  States  Army,  giving  its 
substance,  which  may  be  omitted,  as  the  letters  are  hereafter 
set  out  in  full. 

It  is  also  alleged  that  on  June  7,  1893,  the  Krag-Jorgensen 
Gevaerkompagni  and  the  United  States,  represented  by  Briga- 
dier General  D.  W.  Flagler,  United  States  Army,  Chief  of 
Ordnance,  under  the  direction  and  by  the  authority  of  the  Sec- 
retary of  War,  entered  into  a  contract,  whereby  that  company 
granted  to  the  United  States  the  right  to  manufacture  an  un- 
limited number  of  said  "  Array  rifles."  As  much  of  the  con- 
tract as  we  consider  important  is  hereinafter  set  out. 

That  the  United  States  did  proceed  to  manufacture  said 
"Army  rifles,"  and  introduce  them  for  use  in  the  United 
States  Army,  and  since  January  1,  1894,  commenced  to  ac- 
count, and  has  ever  since  accounted,  to  the  Krag- Jorgensen  Com- 
pany for  royalties,  at  the  rate  named  in  the  contract,  and  paid 
certain  sums  on  account  thereof.  The  company  failed  to  fur- 
nish an  indemnifying  bond,  but  the  United  States,  with  consent 
of  the  company,  withheld  a  certain  amount  of  the  royalties,  which 
aggregated  on  or  about  June  16, 1895,  the  sum  of  $25,000.  The 
company  then  gave  a  bond  with  sureties,  and  the  said  sum  was 
paid  to  it.    The  bond  was  conditioned  as  follows : 

"That  whereas  the  Krag-Jorgensen  Gevaerkompagni  of 
Christiania,  Norway,  has,  on  the  seventh  day  of  June,  1893, 
entered  into  a  contract  with  the  United  States,  represented 
by  Brigadier  General  D.  W.  Flagler,  Chief  of  Ordnance,  for 
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granting  nnto  the  United  States  full  rights  to  manufactare  an 
unlimited  number  of  the  Erag  Jorgensen  magazine  firearms, 
for  the  military  service  of  the  United  States,  under  the  Ameri- 
can patents  Nos.  429,811,  of  June  10,  1890,  and  492,212,  of 
February  21,  1893,  granted  to  O.  W.  J.  Krag  and  E.  Jorgen- 
sen, during  the  lifetime  of  the  said  patents,  and  by  the  said 
contract  oovenaQted  to  indemnify  the  United  States,  and  all 
persons  acting  under  them,  for  all  liability  on  account  of  any 
patent  rights  granted  by  the  United  States  which  may  affect 
the  right  to  manufacture  therein  contracted  for,  and  further 
covenanted  and  agreed  to  furnish,  before  the  payment  of  any 
royalties  by  the  United  States,  a  good  and  sufficient  bond  in 
the  penal  sum  of  twenty-five  thousand  dollars,  to  protect  and 
defend  the  United  States  against  all  suits  and  claims  by  any 
and  all  persons  for  infringement  on  their  inventions  in  the  man- 
ufacture of  said  arms,  and  to  pay  all  judgments  that  may  be 
obtained  against  the  United  States  for  the  same : 

'^Now,  therefore,  if  the  said  Krag-Jorgensen  Oevaerkom- 
pagni  shall  and  will  in  all  respects  indemnify  the  United 
States,  and  all  persons  acting  under  them,  for  all  liability  on 
account  of  any  patent  rights  granted  by  the  United  States 
which  may  affect  the  right  to  manufactare  granted  by  said 
contract,  and  shall  and  will  fully  protect  and  defend  the  Uni- 
ted States  against  all  suits  and  claims  by  any  and  all  persons 
for  infringement  of  their  inventions  in  the  manu&cture  of  said 
arms,  and  pay  all  judgments  that  may  be  obtained  against  the 
United  States,  or  any  officer  or  agent  thereof  for  the  same,  then 
the  above  obligation  shall  be  void  and  of  no  effect ;  otherwise 
to  remain  in  full  force  and  virtue." 

It  is  alleged  that  the  United  States  manufactured  and  used 
upwards  of  75,000  '^  Army  rifles "  containing  Russell's  inven- 
tion, and  derived  a  profit  thereby  of  $1  on  each  rifle. 

The  petition  conduded  as  follows : 

^'  By  reason  of  the  foregoing  facts  the  claimants  say : 

*^  That  neither  the  said  contract,  entered  into  by  the  United 
States  and  the  Erag-Joigensen  Qevaerkompagni  (Exhibit  L)  nor 
the  said  bond  of  indemnity  delivered  by  the.  Kng-Jorgeaasen 
Qevaerkompagni  to  the  United  States,  did  provide  the  claimants 
with  a  remedy  against  the  said  KragsToigenaen  Qeva^kompagni, 
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for  the  use  made  by  the  United  States  of  the  claimants'  said 
patented  invention  in  accordance  with  the  first  alternative  pro- 
posed by  the  Ordnance  Department  in  its  said  letter  to  the 
claimant  Russell,  bearing  date  November  18,  1892  (Exhibit  B). 

"  That  there  is  to  be  implied  from  the  use  by  the  United  States 
of  the  claimants'  said  [patented  invention,  as  hereinbefore  re- 
lated, a  contract,  whereby  the  United  States  agreed  to  pay  to 
the  claimants  reasonable  compensation  for  the  same,  and  where- 
by the  amount  of  such  compensation  was  to  be  ascertained  by 
means  of  a  suit  to  be  brought  by  the  claimants  in  this  court,  in 
accordance  with  the  second  alternative  proposed  in  the  said  let- 
ter (Exhibit  B),  and  that  the  sum  of  $100,000  would  be  reason- 
able compensation  for  the  said  use,  and  that  the  United  States 
has  failed  to  pay  the  claimants  the  said  sum  of  $100,000,  or  any 
sum  or  sums  whatsoever  for  or  on  account  of  the  said  use,  al- 
though duly  requested  thereunto. 

"  The  claimants  are  the  only  persons  owning  or  interested  in 
the  claim  above  set  forth,  and  no  assignment  or  transfer  of  the 
said  claim  or  of  any  part  thereof  or  interest  therein  has  been 
made.  The  claimants  are  justly  entitled  to  receive  and  recover 
from  the  United  States  the  sum  of  one  hundred  thousand  dol- 
lars ($100,000),  after  allowing  alljust  credits  and  offsets.  The 
claimants  have  always  borne  true  allegiance  to  the  government 
of  the  United  States,  and  have  not  in  any  way  aided,  abetted  or 
given  encouragement  to  rebellion  against  the  said  government, 
and  they  believe  the  facts  hereinabove  stated  to  be  true. 

"  Wherefore  the  claimants  pray  for  judgment  against  the 
United  States  in  the  sum  of  one  hundred  thousand  dollars 
($100,000),  and  for  such  further  relief  as  this  honorable  court 
may  be  entitled  to  grant,  both  at  law  and  in  equity,  in  the  prem- 
ises." 

The  following  is  the  correspondence : 

"Exhibit  A. 

(Copy.) 

"  Washington,  D.  C,  November  16,  1892. 
«  To  the  Chief  of  Ordnance,  U.  S.  Army. 

"  Sir :  In  the  interest  of  Major  Wm.  R.  Livermore,  U.  S.  Army, 
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and  myself,  I  have  the  honor  to  invite  attention  to  claims  22, 
28  and  29  in  IT.  S.  patent  No.  230,823,  owned  by  ns,  as  we  be- 
lieve their  provisions  to  be  infringed  in  the  construction  of  the 
Krag-Jorgensen  magazine  gun  lately  adopted  by  the  War  De- 
partment, the  points  of  resemblance  being  in  the  connection  be- 
tween the  magazine  and  the  receiver. 

^^  In  considering  the  allowance  to  inventors,  we  would  request 
that  our  claims  for  these  vital  points  of  construction  be  regarded. 

"  Very  respectfully,  your  obedient  servant, 

(Signed)         "  A.  H.  Russsell, 
Cwpt.  of  Ord/rumoe^  U.  S.  Army. 

"  Exhibit  B. 

"  5839. 

"  Ordnance  Office,  War  Department, 

"  Washington,  November  18, 1892. 

"  Oapt.  A.  H.  Russell,  Ordnance  Department,  IT.  S.  A.,  cor. 
16th  St.  and  N.  Y.  Ave.,  Washington,  D.  0. 

"  Sir :  In  reference  to  your  letter  of  the  16th  instant  claiming 
the  use  of  your  patent  right  in  the  Krag>Jorgensen  gun,  lately 
adopted  by  this  department  for  trial,  which  has  been  received 
and  placed  on  file,  I  am  instructed  by  the  Chief  of  Ordnanoe 
to  inform  you  that  the  business  arrangements  with  the  Krag- 
Jorgensen  Company  for  the  manufacture  of  this  arm  have  not 
yet  been  completed. 

'^  On  the  one  hand,  that  company  may  agree  to  indemnify 
the  United  States  on  account  of  any  patent  rights  granted  by 
the  United  States  which  may  affect  the  manufacture  of  the 
guns,  in  which  case  your  recourse  would  be  to  communicate 
directly  with  the  company. 

"  On  the  other  hand,  should  the  government  proceed  to  man- 
ufacture the  arms  without  such  arrangement,  your  course  will 
be  to  bring  a  suit  against  the  government  in  the  Court  of  Claims 
after  manufacture  has  progressed. 

"Respectfully,         (Signed)         C.W.Whipple, 

"  Capt.  Ord.  Dept.^  U.  8.  A. 
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"  Exhibit  C. 

"  Wabhinoton,  D.  0.,  Deoember  9, 1893. 
"  To  the  Chief  of  Ordnance,  U.  S.  Army. 

"  Sir :  In  reference  to  my  letter  to  the  Chief  of  Ordnance  of 
November  16, 1892,  and  to  the  answer  of  November  18th  from 
the  Ordnance  Office  in  reply  thereto,  concerning  the  claims  22, 
28  and  29  in  the  U.  S.  patent  to  me.  No.  230,823- (a  copy  of  the 
specifications  of  which  was  enclosed  in  my.  letter),  I  desire  to 
say  that  I  could  practically  have  no  remedy  for  infringement 
of  my  patent  against  the  Krag-Jorgensen  Company,  as  they 
have  not,  that  I  am  aware  of,  any  property  in  this  country ; 
and  also  that  I  presume  it  would  be  more  satisfactory  to  the 
United  States,  as  it  certainly  would  be. to  me,  to  have  whatever 
may  be  justly  due  to  me  on  my  patents  allowed  without  liti- 
gation. 

^^  I  therefore  hope  that  the  Ordnance  Office  will  bear  my  let- 
ter of  November  16th,  and  this  letter,  in  mind,  and  allow  me 
a  hearing  before  any  business  arrangement  with  the  Erag- 
Jorgensen  Company  is  closed. 

"  Very  respectfully,  your  obedient  servant, 

(Signed)  "  A.  H.  Rdssell, 

"  Copt,  of  Ordrumoe,  U.  S.  Army. 

"  EXHIBFT  D. 

"  Ordnance  Office,  War  Department, 

"Washington,  December  19, 1892. 

"  Oapt.  A.  H.  Russell,  World's  Columbian  Exposition,  Chicago, 
111. 
"Sir:  Referring  to  your  letters  of  the  16th  ult.  and  the 
9th  inst.,  on  the  subject  of  infringement  of  your  patent  in  the 
manufacture  of  the  Erag-Jorgensen  magazine  firearm,  I  am 
instructed  by  the  Chief  of  Ordnance  to  inform  you  that  in  a 
letter  received  from  the  Commissioner  of  Patents  dated  15th  inst. 
he  states  that  the  invention  of  H.  I.  Krag  and  Erik  Jorgensen 
for  improvement  in  machine  firearms  has  been  examined  and 
the  invention  has  been  found  patentable  in  view  of  the  state  of 
the  art,  but  that  other  applications  are  pending  which  appear 
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to  conflict  in  subject-matter ;  therefore  the  application  of  Krag 
and  Jorgensen  will  be  withheld  from  issue  until  that  question  is 
settled  definitely. 

"  I  am  also  instructed  to  inform  you  that  in  a  letter  to  the 
Commissioner  of  Patents,  dated  16th  inst.,  the  Chief  of  Ord- 
nance transmitted  to  him  copies  of  your  above-mentioned  letters 
of  16th  ult.  and  9  th  inst. 

"  Should  you  desire  further  presentation  of  your  patent,  it  is 
suggested  that  you  communicate  direct  with  the  Commissioner 
of  Patents. 

"  Respectfully,  (Signed)        Charles  Shalke, 

"  Capt.  Ord.  Defpt.  U.  S.  A. 

"  Exhibit  E, 

« 1429  New  York  Ave., 
"Washington,  D.  C,  February  6,  1893. 

"  To  the  Commissioner  of  Patents. 

"Sir:  In  an  oflicial  communication  from  the  Chief  of  Ord- 
nance U.  S.  A.,  dated  December  19,  1892,  it  is  suggested  that 
I  'communicate  direct  with  the  Commissioner  of  Patents'  in 
regard  to  the  following  matter. 

"  I  presented  to  the  Ordnance  Office  the  claim  that  the  gun 
recommended  for  adoption  by  the  U.  S.  Army,  known  as  the 
Krag-Jorgensen  gun,  infringed  claims  22,  28  and  29  of  my 
patent  No.  230,823,  dated  August  3,  1880,  and  I  ask  that  the 
government  do  justice  by  me  in  case  of  using  such  device. 

"  The  Chief  of  Ordinance  states  that  there  were  claims  now 
pending  in  the  Patent  Office,  and  referred  me  to  you,  with  the 
information  that  copies  of  my  letters  had  been  sent  you  De- 
cember 16, 1892. 

"  Copies  of  these  letters  are  enclosed,  with  copies  of  replies 
from  the  Ordnance  Office. 

"  I  have  the  honor  to  int}uire  what  farther  action  should  be 
taken  by  me. 

.    "  Very  respectfully,        (Signed)  A.  H.  RussasLL. 
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<*  Exhibit  F. 
**  Department  of  the  Interior,  United  States  Patent  Offloe, 

"  Washington,  D.  0.,  February  14, 1893. 
"  Capt  A.  H.  Russell,  U.  S.  A.,  1429  New  York  avenue,  Wash- 
ington, D.  C. 
**  Sir :  I  have  your  letter  of  the  6th  instant,  and  in  reply  you 
are  advised  that  it  is  not  seen  bow  the  Patent  Office  has  any 
jurisdiction  in  the  matter  concerning  which  you  write.    Ques- 
tions of  infringement  can  be  determined  only  by  the  courts. 
"  Very  respectfully,         (Signed)        W.  E.  Simonds, 
**  12,509  Div.  A-1893.  (hmnUwianer. 

"  ExHiBrr  G. 

«  Chioaoo,  III.,  June  80, 1893. 

**  To  the  Chief  of  Ordnance,  U.  S.  Army,  Washington,  D.  0. 

"  Sir :  In  reference  to  correspondence  regarding  infringement 
of  my  patent  No.  230,823  by  the  manufacture  of  the  Krag- 
Jorgensen  magazine  rifle  recommended  by  the  magazine  gun 
board,  I  have  the  honor  to  state  that  I  communicated  direct 
with  the  Commissioner  of  Patents,  as  suggested  in  the  letter  of 
December  19,  1892,  from  the  Ordnance  Office,  and  was  told 
that  the  Patent  Office  had  no  jurisdiction.  The  patent  in- 
fringed is  one  of  long  standing,  and  no  claim  is  made  that  the 
Erag-Jorgensen  patents  infringe,  but  it  is  claimed  that  the 
construction  of  the  gun  embodying  those  patents  does  infringe 
my  patent  of  1880. 

**  I  therefore  respectfully  renew  the  request  contained  in  my 
letter  of  December  9, 1892,  that  the  Ordnance  Office  will  *  allow 
me  a  hearing  before  any  business  arrangement  with  the  Erag- 
Jorgensen  Company  is  closed.' 

**  Very  respectfully,  your  obedient  servant, 

(Signed)  "  A.  H.  Eussell, 

*'  Capt  of  Ord.,  U.  8.  Army. 

"  ExHisrr  H. 

"  (1st  indorsement.) 

"Ordnance  Office,  Washington,  July  7,  1893. 
"  BespeotfuUy  returned  to  Capt.  A.  H.  Eussell,  Government 
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Building,  Jackson  Park,  Chicago,  111.,  with  information  that  a 
statement  of  this  case  should  be  made  in  writing  for  file  at  this 
office,  and  for  future  reference,  as  the  case  stated  cannot  be 
determined  by  the  Ordnance.  Office. 

"The  agreement  with  the  Krag-Jorgensen  people  is  such 
that  they  are  required  to  guarantee  the  United  States  against 
all  damages  for  infringement. 

(Signed)  "Charles  Shalsb, 

"  Acting  Chief  of  Ord/nance. 

"ExHiBrrl. 

"  Chicago,  III.,  November  22, 1893. 

"  To  the  Chief  of  Ordnance,  U.  S.  Army,  Washington,  D.  C. 

"Sir:  In  response  to  your  communication  of  July  7, 1893, 
in  the  1st  indorsement  on  my  letter  of  June  SO,  1893,  Ordnance 
Office  files  3515  of  1893, 1  hereby  respectfully  state  my  posi- 
tion with  regard  to  the  Krag-Jorgensen  rifle  constructioa  re- 
cently adopted  for  the  U.  S.  Army,  and  now  in  process  of 
manufacture  at  the  Springfield  Armory. 

"  I  do  not  claim  to  be  the  inventor  of  all  the  mechanism  of 
said  gun.  There  are  probably  several  important  and  meritori- 
ous inventions  involved.  The  grant  of  a  patent  by  the  Patent 
Office  on  ffome  features,  however,  does  not  authorize  the  mak- 
ing or  using  of  other  features  covered  by  other  patentees,  as  I 
am  informed,  and  as  seems  a  reasonable  construction  of  law. 

"  The  specific  features  used  in  said  gun  and  claimed  by  me, 
lind  believed  to  be  covered  by  my  U.  "S.  patent  No.  230,823  of 
August  3, 1880,  are  embraced  in  the  22d,  28th  and  possibly  in  the 
29th  claims  of  said  patent.  A  free  description  of  the  general 
features  of  my  invention  as  used  in  the  £rag-Jorgensen  gun 
would  be  ^a  magazine  feeding  into  the  side  of  the  receiver 
under  a  bridge,  with  the  Entrance  way  under  the  bridge  nar- 
rowed at  the  rear  of  the  receiver,  so  as  to  permit  but  a  slight 
projection  of  the  side  of  the  cartridge  into  the  receiver  when 
the  bolt  is  drawn  back,  but  with  a  wider  opening  further  for- 
ward, so  that  as  the  cartridge  moves  forward  impelled  by  the 
bolt,  it  will  find  a  full- width  passage  under  the  bridge,  through 
which  it  passes  into  the  receiver.' 
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"  This  bridge  and  magaziDe  opening  is  described  in  my  patent, 
referred  to,  page  6,  lines  100  et  seq.^  as  follows : 

"  ^  In  filling  the  chamber  of  the  magazine  the  gate  is  forced 
downward  as  the  cartridges  are  filled  in,  leaving  ample  space 
to  insert  cartridges  between  the  top  edge  of  the  magazine  wall 
and  a  bridge  or  top  part,  M,  and  thus  supply  the  magazine. 
When  relieved  of  the  downward  pressure  the  gate' ascends  far 
enoagh  to  prevent  egress  of  cartridges  in  any  other  way  than 
sidewise  from  the  magazine  mouth  into  the  receiver  B'  beneath 
the  bridge. 

"  *  The  bridge  M  is  of  peculiar  formation  on  its  under  and  in- 
ner surface,  and  is  at  one  side  of  the  longitudinal  center  of  the 
barrel  and  breech-bolt  housing.  (See  particularly  Figs.  9,  10, 
11, 12,  13  and  14,  where  is  represented  the  manner  of  curving  or 
recessing  the  bridge  so  as  to  admit  cartridges  to  the  receiver 
and  guide  and  control  their  movements  as  supplied  to  the  re- 
ceiver from  the  magazine  mouth,  and  thence  conducted  to  firing 
chamber  by  the  thrust  of  the  breech  bolt  Al) 

" '  Supposing  the  breech  bolt  to  be  retraced  and  about  to  be  ad- 
vanced, the  operation  of  supplying  and  seating  a  cartridge  from 
the  magazine  is  as  follows,  reference  being  had  to  the  last  re- 
ferred to  figures  and  to  Figs.  3,  4  and  6,  ignoring  for  the  pres.- 
ent  the  hinged  gate  N  :  The  topmost  cartridge  is  elevated  by 
the  pusher  against  the  bridge,  so  that  its  flange  projects  par- 
tially, but  very  slightly,  into  the  path  of  travel  of  the  breech-bolt 
head,  (see  dotted  lines,  Fig.  11,)  and  in  which  position  it  is  pre- 
vented from  accidental  inward  movement  by  a  slight  ridge  or 
swell,  71,  (see  Figs.  4  and  11,)  at  the  rear  portion' of  the  edge  or 
wall  of  the  opening  in  the  receiver  bottom,  with  which  the 
magazine  communicates,  and  by  a  similar  ridge  or  downward 
swell,  n',  on  the  bridge. 

"  *  The  point  or  nose  of  the  cartridge  is  guided  past  the  spring 
I  and  into  the  firing  chamber  5,  by  the  fiaring  way  or  incline  m 
as  the  bolt  advances. 

" '  Before  the  cartridge  has  been  moved  forward  far  enough 
by  the  advance  of  the  bolt  to  jam  or  bind  crosswise,  the  flange 
will  have  been  moved  to  a  point  where  the  two  ridges  n  n'  be- 
gin to  slope  respectively  downward  and  inward  gradually  to 
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the  plane  of  the  bottom  or  lowest  part  of  the  reoeiver,  and  up- 
ward and  inward,  thus  allowing  the  flange  to  pass  toward  its 
place  in  the  receiver.  The  bridge  is  also  cut  away  on  a  carve 
or  incline  m^,  forward  and  inward  from  its  lower  edge  to  m\ 
so  that  as  the  front  of  the  cartridge  is  entering  the  chamber  the 
rear  is  being  gradually  brought  into  line  therewith. 

^'  ^  About  the  time  the  flange  has  been  advanced  to  the  point 
indicated  by  m\  Fig.  9,  the  curved  recess  or  incline  m*  of  the 
inner  and  under  side  of  the  bridge,  which  had  previously  served 
to  gradually  admit  the  inward  passage  of  the  flange,  and  which 
at  this  point  terminates  in  a  swell  or  ridge  similar  to  n\  now 
serves  to  prevent  its  escape  or  outward  movement  and  to  direct  it 
into  the  proper  position  to  be  pushed  home  and  firmly  seated  by 
the  bolt,  as  already  described.  .  .  .  The  bridge  M  is  shown 
as  formed  with  or  attached  to  the  magazine.  It  may,  however, 
obviously  be  formed  with  the  shoe  or  breech  of  the  gun  partly 
over  and  at  one  side  of  the  receiver  chamber.' 

''  In  the  main,  this  description  appUes  to  the  Erag-Jorgensen 
gun  quite  as  well  as  to  my  own  gun,  and  my  opinion  is  con- 
firmed by  that  of  experts  that  this  part  of  my  construction  has 
been  adopted  in  that  arm. 

'^  I  am  informed  that  my  rights  under  my  patent  depend  on 
the  claims  therein,  and  my  belief  is  sustained  by  expert  opinion 
that  the  Erag-Jorgensen  gun  under  construction  at  Springfield 
infringes  the  22d  claim  of  my  patent,  which  reads  as  follows : 

"  *  22.  The  combination  of  the  shoe  chamber  or  receiver,  the 
bridge  at  the  side  and  top  of  the  receiver,  and  the  magazine 
chamber  having  an  inlet  to  receive  the  cartridges  inserted  down- 
ward outside  and  beneath  the  bridge,  and  a  mouth  to  conduct 
them  beneath  the  bridge  into  and  at  the  side  of  the  receiver, 
substantially  as  hereinbefore  set  forth.' 

^^  Taking  the  elements  of  this  claim  separately,  it  will  be  seen 
that  the  E>ag-Jorgensen  gun  has  ^  the  shoe  or  receiver.'  All 
bolt  guns  and  many  others  have  it.  The  Eraggun  is,  however, 
one  of  a  few  to  have  ^  the  bridge  at  the  side  and  top  of  the  re- 
ceiver.' It  also  has  '  the  magazine  chamber  having  an  inlet  to 
receive  the  cartridges  inserted  downward  outsider  and  beneath 
the  bridge.'    It  is  true  that  the  Erag  Jorgensen  gun  shows  the 
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loading  opening  in  a  different  place  from  that  illustrated  in  ray 
pateDt,  but  my  claim  is  not  limited  as  to  the  exact  location  of 
the  lo^uling  opening,  and  the  whole  tenor  of  my  patent  is 
against  the  theory  that  I  am  limited  in  this  claim  to  tlie  precise 
construction  shown  in  my  drawing.  Further,  I  am  informed 
that  the  rule  of  law  is  that  a  patent  claim,  if  valid,  covers  its 
mechanical  equivalents — ^that  is,  other  devices  operating  in  a 
similar  way  to  a  like  result,  which  is  certainly  the  case  in  this 
instance.  My  claim  further  specifies  '  a  mouth  by  which  to 
conduct  them'  (the  cartridges)  'beneath  the  bridge  into  and  at 
the  side  of  the  receiver,  substantially  as  hereinbefore  set  forth.' 
This  language,  like  the  rest  of  the  claim,  applies  quite  as  well  to 
the  £rag-Jorgensen  gun  as  to  the  one  invented  and  constructed 
by  me. 

^'  It  thus  seems  demonstrable  that  the  Krag- Jorgensen  gun, 
having  adopted  part  of  my  invention,  has  also  adopted  that  part 
covered  by  claim  22. 

"  Olaim  28  in  my  specified  patent  is  as  follows : 

" '  28.  The  combination,  substantially  as  hereinbefore  set  forth, 
of  the  reciprocating  breech  bolt,  the  shoe  chamber  or  receiver, 
the  magazine  chamber  having  a  mouth,  as  described,  the  cart- 
ridge-supplying mechanism,  and  the  bridge  M,  having  the  ridge 
or  swell  n\  and  otherwise  curved  or  recessed,  substantially  in 
the  manner  and  for  the  purpose  set  forth.' 

^<  The  Krag-Jorgensen  gun  has  ^  the  reciprocating  breech  bolt, 
the  shoe  chamber  or  receiver,  the  magazine  chamber  having  a 
mouth;'  it  has  'cartridge-supplying  mechanism;'  and  'the 
bridge  having  the  ridge  or  swell '  below  the  main  part  of  the 
bridge  and  extending  forward  precisely  in  the  same  manner 
and  for  the  same  purpose  as  the  swell  n'  of  my  patent,  and  is 
otherwise  curved  or  recessed  substantially  in  the  manner  set 
forth  in  my  patent.  I  therefore  feel  warranted  in  the  belief 
that  my  claim  28  covers  the  £rag-Jorgensen  construction,  and 
is  infringed  thereby. 

"  Claim  29  of  my  patent  is  as  follows : 

" '  29.  The  bridge  M,  located  relatively  to  the  receiver  and 
mouth  of  the  magazine  essentially  as  shown  and  described,  and 
having  the  rear  ridge  n\  and  the  curved  or  inclined  surfaces  m' 
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and  mfy  sabstantially  as  and  for  the  purpose  hereinbefore  set 
forth.' 

^'  The  oonstruction  of  the  Krag-Jorgensen  gun  sabstantially 
conforms  to  the  terms  of  this  claim  also,  yet  I  am  not  quite 
oertain  that  the  bridge  in  that  gun  has  a  projection  the  equiv- 
alent of  that  described  as  m?  in  my  patent.  I  presume  this  ques- 
tion can  only  be  determined  by  careful  expert  examination. 

^'  I,  therefore,  base  my  claim  for  compensation  on  the  infringe- 
ment of  my  claims  22  and  28,  and  the  probable  infringement  of 
claim  29,  in  my  said  patent  No.  230,823,  of  August  8, 1880,  by 
the  Krag-Jorgensen  construction. 

^'  I  am  not  fully  informed  as  to  the  terms  of  the  contract 
between  the  United  States  and  the  owners  of  the  Krag-Jorgensen 
patent.  Assuming  that  the  owners  of  said  patent  are  in  igno- 
rance of  my  rights  in  the  premises,  I  respectfully  request  that  a 
copy  of  this  communication  may  be  sent  to  the  said  parties,  and 
a  duplicate  of  this  paper  is  forwarded  for  that  purpose,  with  an 
extra  copy  of  my  patent  to  go  with  the  duplicate.  I  further 
request  that  T  may  be  furnished  with  the  name  and  address  of 
the  responsible  parties  representing  the  Krag-Jorgensen  interest. 

^^  I  am  aware  that  in  the  event  of  a  suit  in  equity,  the  alleged 
infringing  parties  have  a  statutory  right  to  challenge  the  validity 
of  my  patent,  and,  to  avoid  litigation,  I  am  willing  to  go  further 
than  to  make  a  mere  statement  of  the  prvma  facie  case  as  above, 
and  show  to  infringing  parties  or  their  experts  that  my  claims 
are  well  within  my  rights,  provided  I  am  met  by  these  parties 
in  a  fair  spirit,  and  with  a  desire  to  make  a  just  compensation 
when  my  title  to  the  property  is  shown. 

^^My  first  official  notice  to  the  Ordnance  Department  of  this 
infringement  is  dated  November  16,  1892,  (Ordnance  Office 
file  5839  of  1892,)  but  a  gun  presenting  the  special  features 
here' mentioned  was  submitted  by  me  to  the  board  of  magazine 
guns,  convened  by  General  Orders  31,  H.  Q.  A.,  March  21, 1881, 
and  it  is  described  in  the  report  of  that  board.  It  is  now  in  my 
possession  subject  to  examination. 

"  Very  respectfully,  your  obedient  servant, 

(Signed)      «  A.  H.  Eussbll.'' 
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«  Exhibit  K 

(Copy.) 
«  Ordnanoe  Office,  War  Department^ 

"  Wabhinoton,  December  1^  1898. 

"Oapt  A.  H.  Eussell,  Ordnanoe  Department,  U.  S.  A.  Gk)V- 
emment  Building,  Jackson  Park,  Chicago,  III. 

**  Sir :  I  am  instructed  by  the  Chief  of  Ordnance  to  acknowl- 
edge the  receipt  of  your  letter  of  the  22d  inst.,  and  to  inform 
yon  that  the  terms  of  the  contract  betwieen  the  United  States 
and  the  Krag-Jorgensen  Company  contains  a  clause  to  the  foL 
lovnng  e£Fect : 

'*  ^  The  said  party  of  the  first  part  shall  indemnify  the  United 
States  and  all  persons  acting  ander  them  for  all  liability  on  ac- 
count of  any  patent  rights  granted  by  the  United  States  which 
may  affect  the  right  to  itianufacture  herein  contracted  for.' 

^^  You  have  requested  that  a  copy  of  your  communication  and 
a  copy  of  your  patent  should  be  forwarded  by  this  office  to  the 
company,  and  for  that  purpose  you  have  forwarded  duplicates 
of  your  letter  and  of  the  patent  specifications.  It  is  considered 
best  that  you  should  forward  these  communications  direct ;  they 
are,  therefore,  returned  to  you  for  the  purpose.  The  address  of 
the  contracting  company  is  '  The  Krag-Jorgensen  Gewehr  Kom- 
pagnie,  Christiania,  Norway.'  The  other  papers,  enclosures  to 
Ordnance  Office  file  3515,  containing  letter  and  copies  of  pat- 
ent specifications,  are  filed  in  this  office  for  future  reference. 

'*  Your  attention  is  again  invited  to  the  statement  of  the  first 
indorsement  on  that  file,  which  states  that  the  case  ^cannot  be 
determined  by  the  Ordnance  Department.' 

^^Respectfully,         (Signed)        Chablbs  Shalbb, 

"  Capt.Ord.  DepU  U.  S.  ^." 

The  parts  of  the  contract  between  the  United  States  and  the 
Erag-Jorgensen  Company,  which  are  relevant  to  the  question 
presented  in  this  case,  are  as  follows : 

*^  It  is  further  stipulated  and  agreed  that  before  any  royalties 
are  paid  by  the  United  States,  the  Erag*  Jorgensen  Gevarkom- 
pagni  shall  furnish  a  good  and  sufficient  bond  in  the  penal  sum 
of  twenty-five  thousand  dollars  ($25,000.00),  to  protect  and  de- 

VOL.  CLXXXII — 34 


680  OCrrOBEB  TERM,  1900. 

Opinion  of  the  Conrt 

fend  the  United  States  against  all  suits  and  claims  by  any  and 
all  persons  for  infringement  of  their  inventions  in  the  manufac- 
ture of  these  arms,  and  to  pay  all  judgments  that  may  be  ob- 
tained against  the  United  States  for  the  same. 

"  2d.  All  the  —  herein  contracted  for  shall  be  delivered  by 
the  said  party  of  the  first  part. 

^'  3d.  The  said  party  of  the  first  part  shall  indemnify  the 
United  States  and  all  persons  acting  under  them  for  all  lia- 
bility on  account  of  any  patent  rights  granted  by  the  United 
States  which  may  affect  the  right  to  manufacture  herein  con- 
tracted for." 

Mr.  James  H.  Hoyden  for  appellants.  Mr.  Joseph  K.  Mo- 
Common  was  on  his  brief. 

Mr,  Cho/rles  C.  Bvrmey  for  appellee.  Mr.  Assistant  Attor- 
ney General  Pradt  was  on  his  brief. 

Mb.  Justice  MoKbnna,  after  making  the  above  statement  of 
the  case,  delivered  the  opinion  of  the  court. 

It  is  Conceded  that  a  contract  must  be  established  to  entitle 
appellants  to  recover,  and,  it  is  contended,  that  one  is  estab- 
lished by  the  correspondence  between  the  Ordnance  Depart- 
ment and  Russell  in  regard  to  the  use  of  the  "  Army  rifie," 
which,  it  is  claimed,  contained  features  of  BusseU's  indention. 
That  is,  not  an  express  contract  is  claimed,  but  an  implied  con- 
tract is  claimed.  This  court  has  held  that  under  the  act  of 
March  3, 1887,  24  Stat.  505,  c.  359,  defining  claims  of  which  the 
Court  of  Claiips  had  jurisdiption,  the  court  had  no  jurisdiction  of 
demands  against  the  [Jnited  States  founded  on  torts.  SehiUvnr 
get  V.  United  States,  155  U.  S.  163 ;  United  States  v.  Berdanltre- 
Arms  Co.,  156  U.  S.  552.  In  other  words,  to  give  the  Court  of 
Claims  jurisdiction  the  demand  sued  on  must  be  founded  on  a 
eonvention  between  the  parties — ^^  a  coming  together  of  minds.'' 
That  there  was  such  "  coming  together  of  minds  "  is  asserted 
in  the  case  at  bar,  and  United  States  v.  Palmer,  128  U.  8.  362, 
18  cited  to  sustain  the  assertion.    That  case  was  considered  and 
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oommented  on  in  SohXQmget  y.  United  StaUs,  supraj  and  it  was 
said  to  be  ^*  an  action  to  recover  for  the  authorized  use  of  apat- 
ent  by  the  government,  and  these  observations  in  the  opinion 
are  pertinent :  *  This  is  not  a  daim  for  an  infringement,  but  a 
claim  of  compensation  for  an  authorized  ose — two  things  to- 
.  tally  distinct  in  the  law,  as  distinct  as  trespass  on  lands  is  from 
use  and  occupation  under  a  lease.  The  first  sentence  in  the  orig- 
inal opinion  of  the  court  below  strikes  the  keynote  of  the  argu- 
ment on  this  point.  It  is  as  follows :  ^^  The  claimant  in  this  case 
invited  the  government  to  adopt  his  patented  infantry  equip- 
ments, and  the  government  did  so.  It  is  conceded  on  both 
sides  that  there  was  no  infringement  of  the  claimant's  patent, 
and  that  whatever  the  government  did  was  done  with  the  con- 
sent of  the  patentee  and  under  his  implied  license.''  We  think 
that  an  implied  contract  for  compensation^fairly  arose  under  the 
license  to  use,  and  the  actual  use,  little  or  much,  that  ensued 
thereon.' " 

The  facts  of  the  case  fully  supported  the  remarks  of  the  court. 
The  petitioner  Palmer  was  the  inventor,  patentee  and  owner 
of  improvement  of  infantry  equipments.  They  were  submitted 
to  a  board  of  officers  appointed  to  consider  and  report  upon  the 
subject  of  proper  equipment  for  infantry  soldiers.  The  board 
recommended  Palmer's  invention.  The  recommendation  was 
approved  by  the  Qeneral  of  the  Array  and  the  Secretary  of 
War,  and  the  invention  was  manufactured  by  the  government 
and  used. 

McKeeoe/t  v.  UniMi  Statee^  14  C.  CL  896,  affirmed  on  appeal 
by  this  court,  rested  on  the  san^e  facts  as  the  Palmer  case,  the 
only  difference  being  that  McEeever's  invention  was  a  cartridge 
box.  There  was  a  recommendation  by  the  board,  and  the  man- 
u&cture  and  use  of  the  cartridge  box  by  the  government. 

But  there  is  a  wide  difference  between  the  facts  in  those 
cases  and  the  facts  in  the  case  at  bar.  The  rifle  of  the  peti- 
tioners was  not  adopted  by  the  board ;  the  Erag-Jorgensen  rifle 
was.  The  contention  is,  however,  that  the  latter  rifle  contained 
some  of  the  features  of  petitioners'  invention,  and  that  by  adopt- 
ing it  the  Ordnance  Department  conceded  that  fact  and  the 
rights  of  petitioners  to  compensation.    We  are  unable  to  draw 
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toat  oondosioii  from  the  oorrespondence,  conoeding  the  power 
of  the  Ordnance  Department  to  make  the  concessiong. 

The  first  letter  of  Captain  Bussell  '^  myites  attention  to  claims 
22,  28  and  29 ''  of  his  patent,  and  expresses  a  belief  that  ^'  the 
Erag-Jorgensen  magazine  gun  lately  adopted  by  the  War  De- 
partmerU^^  infringed  them  "in  the  connection  between  the 
magazine  and  the  receiyer."  The  letter  concluded  as  follows : 
"  In  considering  the  allowance  for  inventions  we  would  request 
that  our  claims  for  these  vital  points  of  construction  be  re- 
garded." A  somewhat  vague  request.  However,  the  letter 
was  replied  to  (November  18),  and  he  was  told  that  "  the  busi- 
ness arrangements  with  the  Krag- Jorgensen  Company  for  the 
manufacture  of  this  arm  have  not  yet  been  completed,"  and  it 
is  represented  to  him  that  the  company  may  agree  to  indemnify 
the  United  States,  in  which  case  his  "  recourse  would  be  to 
communicate  directly  with  the  company."  Or  if  the  govern- 
ment should  proceed  to  manufacture  the  arms  without  such 
arrangement,  his  course  would  be  '^  to  bring  suit  against  the 
government  in  the  Court  of  Claims  after  manufacture  has  pro- 
gressed." Of  what  and  on  account  of  what  was  he  to  com- 
municate to  the  Erag-Jorgensen  Company,  and  on  account  of 
what  was  he  to  brin^  suit  against  the  government  ?  On  account 
of  an  implied  contract  which  had  arisen  or  would  arise  between 
him  and  the  United  States  ?  Certainly  not  but  on  account  of 
an  infringement  of  his  invention  which  might  arise.  And  this 
was  his  interpretation,  for  he  writes  on  the  9th  of  December 
that  he  ^^  could  practically  have  no  remedy  for  infringement  of 
any  patent  against  the  Erag-Jorgensen  Company,  as  they  have 
not,  that  I  am  aware  of,  any  property  in  the  United  States." 
He  requested  a  hearing  before  "  any  business  arrangement  with 
the  Erag-Jorgensen  Company  "  should  be  closed. 

In  reply  to  that  letter  he  was  told  by  the  Ordnance  Depart- 
ment that  his  letters  had  been  referred  to  the  Conmiissioner  of 
Patents,  and  that  the  Commissioner  "  states  that-  the  invention 
of  H.  I.  Erag  and  Erik  Jorgensen  for  improvement  in  magazine 
firearms  has  been  examined,  and  the  invention  has  been  found 
patentable."  He  is  then  requested,  in  '^  further  presentation  " 
of  his  patent,  to  "  communicate  direct  with  the  Conmiissioner 
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of  Patents.''  He  did  so,  and  was  informed  that  it  was  not  seen 
how  the  Patent  Office  had  any  jurisdiction  in  the  matter. 
"  Qaestions  of  infringement,"  he  was  told,  ^^  can  be  determined 
only  by  the  courts."  Letter  February  14, 1898.  Waiting  until 
June  80,  he  informs  the  Ordnance  Department  of  the  reply  of 
the  Commissioner  of  Patents,  claimed  again  the  Krag-Jorgensen 
to  be  an  infringement  of  his  patent  and  repeated  the  request  of 
December  9, 1892",  that  the  Ordnance  Office  allow  him  "  a  hear- 
ing before  any  business  arrangement  with  the  Krag-Jorgensen 
Company  "  be  closed.  On  July  7  that  letter  was  returned  to 
Captain  Knssell  with  the  endorsement,  ^^  that  a  statement  of  the 
case  be  made  in  writing  for  file  at  this  office,  and  for  future  ref- 
erence, as  the  case  stated  cannot  be  determined  by  the  Ordnance 
Office.  The  agreement  with  the  Krag-Jorgensen  people  is  such 
that  they  are  required  to  guarantee  the  United  States  against 
all  damages  for  infringement." 

In  answer  to  this  letter  Captain  Russell's  letter  of  Novem- 
ber 22, 1893,  (Ex.  I,)  was  written.  It  need  not  be  reproduced  at 
length.  It  described  his  invention  and  wherein  the  Krag-Jor- 
gensen rifle  infringed  that  invention,  and  stated  that  he  based 
his  claim  ^^  for  compensation  on  the  infringement "  of  his  claims 
22  and  28  ^^  and  the  probable  infringement  of  claim  29  "  of  his 
patent  No.  230,823,  of  August  3, 1800,  <<  by  the  Krag-Jorgensen 
construction."    The  letter  concluded  as  follows : 

*^  I  am  not  fully  informed  as  to  the  terms  of  the  contract  be- 
tween the  United  States  and  the  owners  of  the  Krag-Jorgensen 
patent.  Assuming  that  the  owners  of  said  patent  are  in  igno- 
rance of  my  rights  in  the  premises,  I  respectfully  request  that  a 
copy  of  this  communication  may  be  sent  to  said  parties,  and  a 
duplicate  of  this  paper  is  forwarded  for  that  purpose,  with  an 
extra  copy  of  my  patent  to  go  with  the  duplicate.  I  further 
request  that  I  may  be  furnished  with  the  name  and  address  of 
the  responsible  parties  representing  the  Krag-Jorgensen  interest. 

^  I  am  aware  that  in  the  event  of  a  suit  in  equity  the  alleged 
infringing  parties  have  a  statutory  right  to  challenge  the  valid- 
ity of  my  patent,  and,  to  avoid  litigation,  I  am  willing  to  go 
further  than  to  make  a  mere  statement  of  the  prima  facie  case 
as  above,  and  show  to  the  infringing  parties  or  their  experts  that 
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my  claims  are  well  within  my  rights,  provided  I  am  met  by 
these  parties  in  a  fair  spirit  and  with  a  desire  to  make  just  com- 
pensation when  my  title  to  the  property  is  shown. 

'^  My  first  official  notice  to  the  Ordnance  Department  of  this 
infringement  is  dated  November  16, 1892,  (Ordnance  Office  file 
5839  of  1892,)  but  a  gun  presenting  the  special  features  here 
mentioned  was  submitted  by  me  to  the  board  on  magazine  guns, 
convened  by  General  Orders  31,  H.  Q.  A.,  March  21, 1881,  and 
it  is  described  in  the  report  of  that  board.  It  is  now  in  my 
possession  subject  to  examination.'' 

He  received  the  following  reply,  which  seems  decisive  against 
the  contention  of  petitioners  that  there  was  a  concession  of  their 
patented  rights  and  implied  contract  to  compensate  petitioners : 

'^  I  am  instructed  by  the  Ohief  of  Ordnance  to  acknowledge 
the  receipt  of  your  letter,  of  the  22d  instant,  and  to  inform  you 
that  the  terms  of  the  contract  between  the  United  States  and 
the  Erag^orgensen  Company  contain  a  clause  to  the  following 
effect: 

^^  ^  The  said  party  of  the  first  part  shall  indemnify  the  United 
States  and  all  persons  acting  under  them  for  all  liability  on  ac- 
count of  any  patent  rights  granted  by  the  United  States  which 
may  affect  the  right  to  manufacture  herein  contracted  for. 

^^  ^  You  have  requested  that  a  copy  of  your  communication  and 
a  copy  of  your  patent  should  be  forwarded  by  this  office  to  the 
company,  and  for  that  purpose  you  have  forwarded  duplicates 
of  your  letter  and  of  the  patent  specifications.  It  is  considered 
best  that  you  should  forward  these  communications  direct ;  they 
are,  therefore,  returned  to  you  for  the  purpose.' 

"  The  address  of  the  contracting  party  is  '  The  Erag-Jorgen- 
sen  Geivehr-Eompagnie,  Christiania,  Norway.'  The  other  pa- 
pers, enclosures  to  Ordnance  Office  -file  3515,  containing  letter 
and  copies  of  patent  specifications,  are  filed  in  this  office  for 
future  reference. 

^'  Your  attention  is  again  invited  to  the  statement  of  the  first 
endorsement  on  that  file,  which  states  that  the  case  '  cannot  be 
determined  by  the  Ordnance  Department.' " 

Not  only  is  the  foregoing  letter  closing  the  correspondence 
decisive  against  petitioners,  but  we  can  discern  nothing  which 
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tends  to  support  their  oontention  and  claim.  It  was  not  deemed 
necessary  even  to  grant  his  request  for  a  hearing.  His  rifle 
was  not  adopted ;  another  was.  There  was  no  concession  of  his 
rights.  He  was  told  twice  that  his  case  could  not  be  determined 
by  the  Ordnance  Department  There  was  probably,  however, 
no  thought  of  an  arbitrary  invasion  of  his  rights.  The  Ordnance 
Office  sought  the  opinion  of  the  Commissioner  of  Patents,  and 
was  informed  that  the  Erag- Jorgensen  improvement  in  machine 
firearms  had  been  examined,  and  the  invention  had  been  found 
patentable  in  view  of  the  state  of  the  art.  The  patent  of  peti- 
tioners was  part  of  the  state  of  the  art.  The  opinion  of  the 
Commissioner,  of  course,  was  not  necessarily  conclusive.  As 
he  himself  said,  ^^  Questions  of  infringement  belong  to  the 
courts.^'  And  because  such  questions  are  for  the  courts  the 
Ordnance  Office,  no  doubt,  took  indemnity  from  the  Krag-Jor- 
gensen  Company,  not  in  concession  of  petitioners'  claim,  but  for 
protection  against  it,  if  protection  should  be  necessary,  and 
whether  it  would  be  or  not  the  Ordnance  Office  very  naturally 
resolved  not  to  determine.  The  prudence  which  takes  a  bond 
against  a  claim  cannot  be  said  to  constitute  or  raise  a  contract 
in  favor  of  the  claim — cannot  be  said  to  have  intended  to  create 
the  liability  which  was  meant  to  be  forestalled.  Indeed,  the 
Ordnance  Office  twice  wrote  Captain  Eussell  that  his  case  could 
not  be  determined  by  it.  No  contract  therefore  based  on  the 
action  of  that  office  can  be  claimed.  If  petitioners  have  sufifered 
injury  it  has  been  through  the  infringement  of  their  patent,  not 
by  a  breach  of  contract,  and  for  the  redress  of  an  infringement 
the  Court  of  Claims  has  no  jurisdiction.  This  doctrine  may  be 
technical.  If  the  United  States  was  a  person,  on  the  facts  of 
this  record  (assuming,  of  course,  the  petition  to  be  true)  it  could 
be  sued  as  upon  an  implied  contract,  but  it  is  the  prerogative 
of  a  sovereign  not  to  be  sued  at  all  without  its  consent  or  upon 
such  causes  of  action  as  it  chooses.  It  has  not  chosen  to  be 
sued  in  an  action  sounding  in  tort  this  court  has  declared,  as 
we  have  seea. 

Judgment  affirmed. 

Hb.  JusnoB  HjLBLAK  did  not  participate  in  this  case. 
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Ms.  Jusnox  Shuus,  Mb.  Justiox  Whitb  aad  Mb.  JusnoB 
Pbokham  dissented. 
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XBBOB  TO  THE  OIBOITTr  OOUBT  OF  APPBAL8  FOB  THB  EI0HTH  OXBOUIT. 

No.  180.   Argaed  Maroh  11, 1901.— Decided  May  87,  UM. 

This  action  was  brought  by  the  receiver  of  a.natioiial  bank  under  Rev.  Stat 
S  6151,  providing  that  share  holders  of  every  such  association  shall  be  held 
Individually  responsible,  equally  and  ratably,  and  not  one  for  another, 
for  all  contracts,  debts  and  engagements  of  such  association,  to  the 
amount  of  their  stock  therein,  at  the  par  value  thereof,  in  addition  to  the 
amount  invested  in  such  shares. 

Assuming  that  the  defendant  became  a  shareholder  in  a  national  bank  in 
consequence  of  fraudulent  representations  of  the  bank's  officers,  two 
questions  are  presented  for  determination:  1,  Whether  such  representa- 
tions, relied  upon  by  defendant,  constituted  a  defence  in  this  action, 
brought  by  the  receiver  only  for  the  purpose  of  enforcing  the  individual 
liability  imposed  by  §  5151,  Rev.  Stat,  upon  shareholders  of  national 
banking  associations?  which  question  is  answered  in  the  negative;  and, 
2,  Can  the  defendant,  because  of  frauds  of  the  bank  whereby  he  was  in- 
duced to  become  a  purchaser  of  its  stock,  have  a  judgment  against  the 
receiver,  on  a. counterclaim  for  money  i>aid  by  him  for  stock,  to  be  satis- 
fied out  of  the  bank^s  assets  and  funds  in  his  control  and  possession  ? 
which  question  is  also  answered  in  the  negative. 

The  present  action  is  at  law,  its  object  being  to  enforce  a  liability  created 
by  statute  for  the  benefit  of  creditors  who  have  demands  against  the  bank 
of  which  the  plaintiff  is  receiver.  If  the  defendant  was  entitled,  under 
the  facts  stated,  to  a  rescission  of  his  contract  of  purchase,  and  to  a  can- 
cellation of  his  stock  certificate,  and,  consequently,  to  be  relieved  from 
responsibility  as  a  shareholder  of  the  bank,  he  could  obtain  such  relief 
only  by  a  suit  in  equity  to  which  the  bank  and  the  receiver  were  parties. 

Whether  a  decree  based  upon  the  facts  set  forth  in  the  answer,  even  if  esr 
tablished  in  a  suit  in  equity,  would  be  consistent  with  sound  principle, 
or  with  the  statute  regulating  the  affairs  of  national  banks,  and  securing 
the  rights  of  creditors,  is  a  question  upon  which  this  court  does  not  ex- 
pxMs  an  opinion. 

The  purchase  of  this  stock  by  the  bank  under  the  oircumstaiioea  was  uttra 
tire^^  but  that  did  not  render  the  purchase  void. 

Thb  case  is  stated  in  the  opinion  of  the  court 
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Jfr.  C.  N.  Starry  for  plaintiffs  in  error.  Mr.  Eugene  Hagen 
and  Mr.  I.  E.  Lambert  were  on  his  brief. 

Mr.  WiCUam  C.  Cochran  for  defendant  in  error.  Mr.  J. 
MeD.  TrvnJbiU  and  Mr.  W.  H.  WaUace  were  on  his  brief. 

Mb.  JusnoE  Harlan  delivered  the  opinion  of  the  court 

This  action  was  broaght  by  the  receiver  of  the  Missouri  Na- 
tional Bank  of  Kansas  City,  Missouri,  under  section  5151  of  the 
Revised  Statutes,  providing  that  the  shareholders  of  every  na- 
tional banking  association  shall  be  held  individually  responsible, 
equally  and  ratably,  and  not  one  for  another,  for  all  contracts, 
debts  and  engagements  of  such  association,  to  the  amount  of 
their  stock  therein,  at  the  par  value  thereof,  in  addition  to  the 
amount  invested  in  such  shares. 

The  case  was  determined  in  the  Circuit  Court  upon  demurrer 
to  the  answer  and  cross-petition  of  the  defendant  Lantry,  and 
the  action  of  the  court  in  sustaining  the  demurrer  and  giving 
judgment  for  the  plaintiflf  was  affirmed  in  the  Circuit  Court  of 
Appeals,  Judge  Thayer  delivering  the  opinion  of  the  court. 
97  Fed.  Rep.  865.  Judge  Sanborn  dissented  for  the  reasons 
set  forth  in  his  dissenting  opinion  in  Scott  v.  Latimer,  89  Fed. 
Eep.  843,  857-862 ;  60  U.  S.  App.  720, 743-751,  which  was  the 
case  recently  decided  by  this  court  under  the  title  of  Scott  v. 
Bevoeese,  181  U.  S.  202. 

The  petition  set  forth  the  appointment  by  the  Comptroller 
of  the  Currency  on  the  3d  day  of  December,  1896,  of  the  plain- 
tiff Wallace  as  receiver  of  the  bank.  It  alleged  that  at  the 
time  of  the  bank's  failure  the  defendant  was  the  owner  and 
holder  of  two  hundred  shares  of  its  stock  of  the  par  value  of 
$100  each ;  that  on  the  80th  of  July,  1897,  it  appearing  to  the 
satisfaction  of  the  Comptroller  that  it  was  necessary  to  enforce 
the  individual  liability  of  stockholders,  as  prescribed  by  sec- 
tions 5151  and  5234  of  the  Revised  Statutes  of  the  United  States, 
that  officer  made  an  assessment  upon  shareholders  for  $250,000 
to  be  paid  by  them  ratably  on  or  before  the  30th  of  August, 
1897 ;  and  that  he  had  made  demand  upon  stockholders  for 
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$100  Upon  eaoh  share  of  capital  stock  held  and  owned  by  them 
respectively  at  the  time  of  the  failure  of  the  bank. 

The  defendant  made  two  separate  defences.  In  setting  oat 
the  first  defence  he  denied  that  he  was  then  or  had  ever  been 
the  owner  of  the  two  hundred  shares  of  the  stock  referred  to 
in  the  petition  otherwise  than  as  set  forth  by  him. 

The  case  made  by  the  answer  of  the  defendant  was  substan- 
tially as  follows : 

A  short  time  prior  to  April  18,  1896,  D.  V.  Rieger,  president 
of  the  bank,  and  who  had  been  such  from  its  organization, 
solicited  the  defendant  and  one  Oalvin  Hood  to  purchase  some 
shares  of  the  stock  of  the  bank  and  become  stockholders.  He 
persistently  urged  upon  them  that  it  was  the  desire  of  the  bank 
to  have  them  own  its  stock  and  their  names  connected  with  it^ 
as  they  were  men  of  means  and  had  a  large  business  acquaint- 
ance in  the  State  of  Kansas,  and  their  connection  with  the  bank 
would  be  of  benefit  to  it  by  attracting  and  securing  a  large 
amount  of  Kansas  business  otherwise  not  obtainable. 

In  the  preliminary  negotiations  for  the  purchase  of  the  stock 
Rieger  represented  that  the  bank  was  in  a  sound,  healthy  finan- 
cial condition,  free  from  debts,  earning  large  profits,  and  pay- 
ing dividends,  and  that  he  was  ready  and  willing  to  submit  to 
them  a  detailed  statement  showing  its  financial  condition. 

In  consequence  of  his  statements  the  defendant  and  Hood 
called  upon  Rieger  at  the  banking  house  of  the  bank  with  a 
view  of  investigating  its  condition. 

During  such  preliminary  negotiations  Rieger  continued  to 
act  as  president  of  and  for  the  bank,  and  all  statements  made 
by  him  during  the  negotiations  were  made  in  his  capacity  as 
president  of  the  bank,  with  its  knowledge,  consent  and  au- 
thority. 

The  defendant  and  Hood  informed  Rieger  that  they  had 
been  induced  by  him  to  investigate  the  condition  of  the  bank 
with  a  view  of  purchasing  some  of  its  shares,  and  they  called 
on  him  for  a  f uU  and  complete  history  and  detailed  account  of 
its  business  and  financial  condition.  He  at  once  promised  to 
submit  to  them  a  faithful  statement  and  history  of  the  bank 
from  its  organization,  and  agreed  to  submit  suohstatement to 
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any  expert  bank  examiner  they  might  select,  if  they  desired 
him  to  do  so. 

The  defendant  together  with  Hood  then  entered  npon  such 
investigation  which  ooTered  a  period  of  several  weeks— Bieger 
representing  at  the  time  that  the  bank  was  originally  organized 
with  a  capital  stock  of  $500,000,  all  of  which  had  been  actually 
paid  for  by  the  sabscribers  thereto  and  the  money  deposited  as 
required  by  law ;  that  some  time  in  July,  1893,  on  account  of 
the  extreme  stringency  in  money  matters  and  panics,  the  bank 
suspended,  but  upon  full  investigation  by  the  Oomfltroller  of 
the  Currency,  and  a  full  report  of  the  national  bank  examiner 
submitted  to  that  officer,  it  was  permitted  to  resume  business ; 
that  the  Comptroller  required  the  bank  to  reduce  its  capital 
stock  to  the  extent  of  $250,000,  to  cover  any  loss  it  might  have 
sustained  previous  to  that  time ;  and  that  this  left  outstanding 
the  sum  of  $250,000  of  the  capital  stock,  all  of  which  had  been 
actually  issued  and  paid  for  by  the  shareholders  of  the  bank 
at  that  time. 

Rieger  submitted  to  the  defendant  a  report  by  the  Comptrol- 
ler in  support  of  his  statements,  which  was  in  words  and  figures 
as  follows:  "This  bank  [referring  to  the  Missouri  National 
Bank  of  E[ansas  City]  suspended  on  the  17th  inst.,  because  of 
the  run  on  the  part  of  its  depositors.  There  was  nothing  in  its 
condition  to  warrant  this  run  or  occasion  suspicion  as  to  its  in- 
solvency. It  seems  to  have  been  prudently  managed  and  its 
resources  are  unusually  free  from  items  of  questionable  value, 
there  being  no  bad  debts.  The  bank  is  solvent  and  should  be 
permitted  to  resume." 

He  also  submitted  to  defendant  a  bulletin  issued  by  the  Comp- 
troller, dated  July  28,  1893,  which  was  in  words  as  follows: 
"  The  Missouri  National  Bank  of  Kansas  City,  Missouri,  hav- 
ing complied  with  the  conditions  imposed  by  the  Comptroller 
of  the  Currency,  and  its  capital  stock  being  unimpaired,  has 
this  day  been  permitted  to  reopen  its  doors  for  business.  The 
bank  opens  with  plenty  of  money  on  hand,  and  is  wholly  sol- 
vent and  safe." 

He  represented  to  the  defendant  that  the  statements  con- 
tained in  the  above  report  and  bulletin  were  absolutely  true  and 
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correct,  and  that  the  bank  had  been  frequently  examined  after  it 
reBumed  business  in  July,  1893,  by  bank  examiners  and  experts, 
who  uniformly  and  truthfully  reported  the  bank  in  good,  hetfdthy 
and  prosperous  condition,  and  entirely  free  from  bad  loans  or 
unsecured  paper ;  that  all  the  paper  held  by  the  bank  was  fresh, 
clean  paper  and  well  seeured,  and  that  the  interest  on  its  securi- 
ties had  been  promptly  paid,  and  there  was  not  among  its  assets 
a  single  item  or  piece  of  paper  ^hat  had  not  been  secured  or 
kept  alive  as  provided  by  the  banking  laws  of  the  United  States. 
A  list  of  the  securities  and  assets  of  the  bank  was  submitted  to 
the  defendant  by  Etieger,  he  stating  that  each  and  every  item  on 
the  list  was  worth  its  face  value  and  was  fully  secured,  and  that 
the  bank  was  and  had  been  since  its  organization  doing  a  large 
and  profitable  business,  accumulating  a  large  surplus  and  paying 
an  annual  dividend  of  six  per  cent  to  the  stockholders. 

After  defendant  received  the  above  statements  from  Rieger 
he  secured  the  services  of  two  expert  bank  examiners  to  whoml 
Bieger  made  the  same  statements  and  representations  about  the 
assets  and  condition  of  the  bank,  thereby  inducing  them  to  be- 
lieve such  statements  to  be  true  and  to  so  report  to  the  defend- 
ant. Relying  upon  such  representations,  defendant  agreed  with 
Bieger,  as  president,  to  purchase  certain  shares  of  its  capital 
stock,  which  the  latter  represented  was  the  property  of  the  bank, 
and  which  he  represented  had  been  theretofore  acquired  in  a 
lawful  way,  and  paid  cash  therefor,  receiving  from  him  "  a  cer- 
tificate of  stock  dated  the  18th  day  of  April,  1896,  and  num- 
bered 611,  and  purporting  to  be  issued  by  the  bank  and  under 
its  seal  as  of  that  date,  and  that  this  certificate  represented  the 
two  hundred  shares  of  stock  which  the  defendant  supposed  he 
was  purchasing,  being  the  same  stock  mentioned  and  described 
in  plaintiffs  petition,  for  this  defendant  never  at  any  time  nor 
upon  any  occasion  purchased  or  attempted  to  purchase  any 
other  stock  of  said  bank  for  himself,  and  never  at  any  time  re- 
ceived for  himself  any  certificate  of  stock  purporting  to  be  a 
certificate  for  stock  of  said  bank  other  than  the  said  certificate 
numbered  611."  The  bank  received  the  money  so  paid  by  the 
defendant  for  the  stock,  namely,  the  sum  of  $20,000,  and  the 
same  was  for  the  use  and  benefit  of  the  bank. 
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The  defendant  oontinued  to  be  the  holder  of  such  certificate 
of  stock,  without  the  knowledge  or  the  means  of  knowing  that 
the  bank  was  insolvent,  until  on  or  about  the  2d  day  of  Decem- 
ber, 1896.  From  the  time  of  its  delivery  to  him  the  bank  was 
apparently  doing  a  very  large  and  prosperous  business,  having 
a  daily  average  of  about  $1,500,000  deposits,  and  apparently 
on  an  average  in  good  bills  receivable  about  f  1,300,000.  But 
owing  to  the  vast  number  of  books  and  the  complicated  system 
of  bookkeeping  kept  by  the  bank,  and  the  artful  manner  in 
which  its  insolvency  was  and  had  been  secreted  by  its  officers, 
no  one  except  the  officers  having  knowledge  of  its  condition 
could  or  would  have  supposed  from  any  investigation  made 
within  any  reasonable  limit  of  time  that  the  bank  was  insol- 
vent, or  that  any  bills  receivable  were  fictitious,  fraudulent  or 
dead  paper,  or  that  any  of  the  representations  made  by  the  pres- 
ident of  the  bank  were  false  and  untrue,  or  that  it  was  the  pur- 
chaser of  a  large  amount  of  its  own  stock. 

On  or  about  December  2,  1896,  there  were  rumors  of  the 
insolvency  of  the  bank.  Immediately  after  learning  of  such 
rumors  the  defendant  began  to  make  the  most  diligent  efforts 
to  ascertain  the  cause  thereof,  and  to  ascertain  its  actual  condi- 
tion. During  such  investigation,  which  was  only  a  day  prior 
to  the  bank's  suspension,  its  president,  cashier  and  other  officers 
persistently  insisted  that  it  was  in  a  good,  healthy  financial 
condition,  and  was  perfectly  solvent,  as  they  had  represented 
it  to  be.  But  the  defendant  was  unable  to  ascertain  at  that 
time  any  information  showing  the  real  and  actual  condition  of 
the  bank  beyond  the  representations  of  its  officers. 

On  the  3d  of  December,  1896,  the  receiver  of  the  bank  ap- 
pointed by  the  Comptroller  of  the  Currency  took  the  actual 
and  exclusive  control  and  possession  of  the  bank  and  its  assets, 
books,  papers  and  records,  and  excluded  every  one,  including  the 
officers  of  the  bank  and  the  defendant  from  the  right  or  oppor- 
tunity of  making  any  inspection  of  such  books,  records,  papers 
or  assets.  Although  repeatedly  requested  to  give  to  the  defend- 
ant and  his  associates  an  opportunity  of  making  a  careful  and 
complete  investigation  of  the  affairs  and  condition  of  the  bank 
after  the  same  had  passed  into  the  possession  of  the  plaintiff  as 
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suoh  receiver,  the  latter  persistently  refused  and  denied  sach 
request,  and  after  the  bank  was  placed  in  the  hands  of  the  re- 
ceiver the  defendant  called  upon  him  and  demanded  access  to 
the  books,  papers  and  documents  of  the  bank,  there  being  no 
other  source  from  which  he  could  ascertain  *  the  real  history  of 
the  bank  and  its  business  transactions  or  its  real  condition.  He 
frequently  called  upon  the  receiver  and  asked  him  for  informa- 
tion as  to  its  real  history  and  actual  condition,  but  the  only 
information  he  could  get  from  that  officer  was  that  the  bank 
was  solvent  and  under  his  management  would  pay  all  of  its 
debts,  liabilities  and  obligations  without  making  any  assess- 
ment or  call  upon  the  stockholders.  The  receiver  continued  to 
make  the  statement  that  the  bank  was  in  a  solvent  condition, 
up  to  the  time  the  order  of  assessment  was  issued  by  the  Comp- 
troller as  alleged  in  the  petition.  By  reason  of  the  statements 
and  representations  made  by  the  receiver  the  defendant  was 
led  to  believe  and  did  believe  that  the  bank  was  solvent  and 
would  pay  all  its  obligations,  and  that  its  embarrassments  were 
due  to  the  complication  of  business  matters  and  would  only 
be  temporary. 

The  defendant  also  alleged  in  his  answer  that  on  or  about 
September  1,  1897,  upon  repeated  requests,  the  Comptroller 
gave  to  defendant  and  his  associate  Hood  permission  to  inspect 
the  assets,  books  and  records  of  the  bank,  and  to  secure  all  in- 
formation possible  as  to  its  actual  condition,  and  also  permission 
to  see  the  reports  of  the  examinations  made  under  the  direction 
of  the  Comptroller  and  the  receiver ;  and  that  thereupon  for 
the  first  time  after  the  appointment  of  the  receiver  the  defend- 
ant was  permitted  to  and  did  make  a  careful  and  thorough  ex- 
amination into  the  actual  condition  and  affairs  of  the  bank ;  tnat 
as  a  result  of  that  investigation  defendant  for  the  first  time  ascei^ 
tained  the  actual  condition  of  the  bank  and  its  affairs,  and  for 
the  first  time  learned  that  the  representations  made  by  Bieger 
about  its  condition  were  knowingly  false,  fraudulent  and  untrue, 
and  were  made  by  him  as  president  of  the  bank  with  full  knowl- 
edge of  the  bank  and  the  directors  and  the  managers  thereof 
tteit  they  were  false,  fraudulent  and  untrue  and  for  the  pur- 
pose of  inducing  the  defendant  and  Hood  to  invest  in  the  capi- 
tal stock  of  the  bank ; 
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That  at  no  time  after  its  organization  in  1891  was  the  bank 
solvent  or  able  to  meet  its  debts ;  that  no  part  of  its  original 
capital  stock  was  ever  actually  paid  for,  as  required  by  the  bank- 
ing laws,  nor  was  any  part  of  the  reduced  capital  stock  of  $250,000 
ever  paid  for ;  that  the  stock  had  in  many  instances  been  issued 
to  irresponsible  parties  and  worthless  notes  taken  therefor ;  that 
at  the  time  the  bank  was  represented  by  Rieger  to  be  in  good, 
sound  financial  condition  it  had  on  hand  and  included  as  part  of 
its  good  assets  fraudulent,  fictitious  and  worthless  paper  greatly 
in  excess  of  its  capital  stock ;  that  there  was  at  the  time  fraud- 
ulently concealed  and  covered  up,  in  paper  represented  to  be 
good,  $50,000  of  Sieger's  personal  indebtedness  absolutely  worth- 
less ;  and  that  the  bank  never  from  its  organization  earned  a  div- 
idend, but  had  paid  out  on  dividends  over  $70,000  in  order  to 
conceal  and  cover  up  its  actual  condition ;  that  Bieger  when  he 
made  the  above  representations  knew  the  stock  to  be  absolutely 
worthless  and  that  the  capital  stock  had  never  been  properly  is- 
sued or  paid  for ;  that  a  large  portion  of  the  stock  was  claimed 
to  be  owned  by  the  bank,  and  that  the  bank  had  on  hand  notes 
and  paper  that  were  fraudulent,  fictitious  and  worthless  in  a 
greater  amount  than  its  entire  capital  stock ;  and  that  with  full 
knowledge  of  its  absolutely  insolvent  condition  he  represented 
the  bank  to  be  in  good  condition  in  order  to  induce  defendant 
to  purchase  the  two  hundred  shares  of  the  capital  stock  and  de- 
fraud him  of  the  $20,000 ;  that  at  the  time  of  such  purchase  the 
defendant  believed  the  statements  made  to  him  to  be  absolutely 
true  in  every  particular,  and  was  governed  by  them  in  such  be- 
lief ;  but  that  such  stock  was  not  at  any  time  of  any  value 
whatever ; 

That  by  reason  of  the  facts  above  stated  and  set  forth  no 
consideration  was  ever  received  by  the  defendant  from  the 
bank  for  the  payment  of  the  $20,000  at  the  time  of  the  purchase 
of  said  stock ; 

That  immediately  after  the  investigation  permitted  by  the 
Comptroller,  and  on  or  about  the  27th  of  October,  1897,  he 
ealled  at  the  banking  house  of  the  bank,  where  its  afl^airs  were 
being  adjusted  by  the  receiver,  but  finding  only  the  receiver 
in  possesdon  and  custody  of  the  bank,  its  assets,  books,  records 
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and  afFairs,  and  being  unable  to  find  any  ofllcer  of  the  bank, 
be  tendered  to  the  receiver  said  certificate  of  stock  numbered 
611,  above  referred  to,  for  cancellation,  notifying  and  inform* 
ing  him  that  because  of  the  fraud  and  deceit  that  had  been 
practiced  upon  him,  he  disaffirmed  the  contract  of  purchase  or 
pretended  purchase  of  stock,  and  demanded  that  the  receiver 
receive  the  certificate,  cancel  it  and  repay  to  the  defendant  the 
sum  of  $20,000  paid  by  him  as  above  stated,  or  such  propor- 
tionate part  thereof  as  he  would  be  entitled  to  peceive  as  a 
creditor  of  the  bank  for  that  amount ;  but  such  tender  and  de- 
mand the  receiver  refused  to  accept  or  accede  to ;  and, 

That,  from  the  time  the  bank  went  into  the  hands  of  the  re- 
ceiver until  the  filing  of  the  answer,  there  had  not  been  any 
officer  of  the  bank  living  or  residing  in  Missouri  upon  whom 
any  service  of  summons  or  other  process  could  be  had  in  any 
suit  that  might  have  been  commenced  against  the  bank  in 
Missouri,  save  and  except  only  the  receiver  as  representing  the 
bank,  and  that  since  December  3, 1896,  the  bank  had  no  usual 
place  of  business  whatever  in  Missouri  where  process  could  be 
left  or  served  upon  any  person  conducting  the  bank's  business, 
save  and  except  as  process  might  be  served  upon  the  plaintiff 
as  such  receiver. 

For  a  second  and  further  defence  the  defendant  alleged  that 
prior  to  and  during  the  negotiations  with  him  and  Hood,  the 
president,  cashier  and  other  officers  of  the  bank,  knowing  well 
its  insolvency,  purchased  or  pretended  to  purchase  from  stock- 
holders or  alleged  stockholders,  with  the  funds  of  the  bank, 
shares  of  its  outstanding  capital  stock  in  order  to  prevent  ex- 
posure by  the  stockholders  owning  such  shares  of  its  actual 
condition  and  the  threatened  throwing  of  such  shares  on  the 
market  at  prices  that  would  advertise  the  bank's  insolvency ; 
that  in  order  to  prevent  an  open  and  apparent  violation  of  law, 
as  well  as  to  deceive  the  public  and  the  Comptroller  of  the 
Currency  and  his  associates  and  employes,  the  officers  of  the 
bank  engaged  in  this  transaction  and  in  transactions  of  buying 
or  attempting  to  buy  such  shares  of  its  own  stock  so  outstand- 
ing, would  cause  the  certificates  of  stock  purchased  or  pretended 
to  be  purchased  from  the  parties  holding  the  same  to  be  en- 
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doTsed  by  those  to  whom  the  certificates  were  issued^  either  in 
blank  or  in  the  names  of  the  president,  cashier  or  some  one  of 
the  clerks  or  other  parties  connected  with  the  bank,  and  would 
then  procure  a  delivery  of  such  endorsed  certificate,  paying  for 
the  same  with  money  belonging  to  the  bank,  or  by  surrender- 
ing notes  held  by  it  against  such  parties  for  such  stock,  or  by 
payment  of  money  and  surrender  of  notes ;  that  then  to  ac- 
count for  the  funds  so  used,  the  parties  to  whom  the  certificates 
would  be  assigned,  or  whom  the  bank  pretended  were  the  own- 
ers of  them,  would  make  a  promissory  note  or  notes  to  the  bank 
for  the  amount  of  money  used  in  the  purchase  of  such  stock, 
such  note  or  notes  being  payable  to  the  bank  and  unsecured 
except  as  the  certificates  of  stock  were  issued  to  secure  the 
same ;  that  all  stock  purchased  or  attempted  to  be  purchased 
by  the  ofiicers  of  the  bank  was  paid  for  out  of  its  funds  and 
notes  taken  from  its  officers,  agents  and  servailts  to  the  bank 
to  represent  the  funds  so  used ; 

That  each  and  every  one  of  the  persons  engaged  in  this  trans- 
action and  who  executed  any  or  all  of  the  notes  referred  to  was 
at  the  time  and  ever  since  had  been  absolutely  and  hopelessly 
insolvent,  to  the  full  knowledge  of  every  officer  of  the  bank 
6i^g^^  in  these  transactions ;  that  such  pretended  or  attempted 
purchase  of  shares  of  stock  was  made  by  the  bank  directly  with 
the  owners  or  holders  thereof  and  with  the  people  in  whose 
names  the  stock  stood,  to  the  knowledge  of  each  one  of  the 
persons  owning  or  holding  the  stock  or  in  whose  name  it  stood, 
and  that  none  of  the  transactions  concerning  the  negotiations 
for  the  pretended  purchase  of  stock  was  made  to  or  with  the 
owners,  holders  or  the  persons  in  whose  names  it  stood  by  any 
employes  in  whose  names  the  certificates  were  taken  or  to 
whom  the  certificates  were  delivered  in  blank,  except  in  the 
case  of  the  president  and  cashier,  who  in  such  negotiations  and 
pretended  purchases  were,  to  the  knowledge  of  those  with 
whom  they  dealt,  acting  for  and  on  account  and  in  the  name 
of  the  bank ; 

That  in  some  instances,  and  perhaps  all,  the  certificates  of 
stock  surrendered  to  the  bank  were  cancelled,  and  new  certi- 
ficates issued  to  irresponsible  persons,  who  were  to  hold  the 
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same  for  the  use  and  benefit  of  the  bank ;  that  owing  to  the 
fact  that  the  entire  history  of  these  transactions,  so  far  as  it 
appeared  in  writing,  was  and  is  contained  in  the  books,  records 
and  papers  of  the  bank  in  the  sole  custody  of  the  receiver,  the 
defendant  was  nnable  to  give  a  more  detailed  statement  and 
history  of  the  transactions,  or  to  state  from  whom  all  the  pni^ 
chases  were  made,  or  to  whom  certificates  were  assigned,  or  by 
whom  held,  or  to  whom  they  might  have  been  transferred ; 

That  none  of  said  stock  was  taken  or  purchased  or  procured 
by  the  bank  to-  prevent  any  losses  or  loss  upon  debts  previously 
contracted  in  good  faith  or  purchased  in  any  way  authorized  by 
law,  but  the  same  was  purchased  by  the  bank  with  its  funds  for 
the  purpose  of  preventing  the  stock  from  being  sold  in  open 
market,  and  to  prevent  any  investigation  being  made  as  to  the 
actual  condition  of  the  bank  by  the  parties  owning  the  same ; 
that  none  of  the  parties  to  whom  new  certificates  of  stock  were 
issued  have  paid  anything  for  it,  nor  did  they  pay  or  cause  to 
be  paid  the  notes  executed  to  the  bank,  nor  did  they  intend  to 
pay  the  notes  when  they  were  executed,  because  they  were 
executed  with  the  fraudulent  purpose  of  concealing  the  stock 
purchased  by  the  bank ; 

That  at  the  time  of  the  negotiations  for  the  purchase  of  said 
stock,  and  at  the  purchase  thereof,  the  bank  had  purchased  with 
its  funds,  in  the  manner  set  forth,  about  $80,000  of  the  $250,000 
of  the  reduced  capital  stock  of  the  bank ; 

That  during  said  negotiations  with  the  president  and  other 
officers  of  the  bank  by  the  defendant  and  Hood,  and  at  the  time 
of  the  purchase  of  said  stock,  the  president  and  other  officers  of 
the  bank  represented  to  them  that  all  of  its  capital  stock  had 
been  subscribed  for  and  issued  to  actual  purchasers  in  good  faith, 
and  was  then  held  and  owned  by  such  parties  as  stockholders 
of  the  bank,  except  an  amount  of  the  capital  stock  which  the 
bank  then  had  on  hand  which  had  been  taken  in  by  it  to  pre- 
vent a  loss  on  indebtedness  previously  contracted  in  good  faith, 
and  had  been  so  taken  without  violating  the  banking  laws  of 
the  United  States ;  that  defendant  believing  those  statements 
purchased  of  the  bank  two  hundred  shares  of  its  capital  stodc 
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of  the  par  yalne  of  $20,000,  which  sum  he  paid  therefor,  and  a 
certificate  was  issued  to  him  by  the  bank ;  and, 

That  at  the  time  of  the  purchase  or  attempted  purchase  by 
him  of  said  stock  for  which  the  certificate  was  issued,  the  presi- 
dent and  other  officers  of  the  bank,  in  order  to  have  its  books 
show  correctly  the  amount  of  the  outstanding  stock,  caused 
some  or  all  of  the  parties  who  held  certificates  of  stock  in  their 
names  that  had  been  purchased  for  and  on  account  of  the  bank 
to  surrender  to  the  bank  enough  of  such  certificates  for  cancel- 
lation,, so  that  the  certificate  issued  to  the  defendant  could  be 
issued  therefor  and  in  the  place  thereof,  and  immediately  upon 
the  surrender  of  such  certificates  to  the  officers  of  the  bank, 
and  without  the  knowledge  of  the  defendant,  the  certificates 
were  cancelled  by  the  bank  to  an  amount  sufficient  to  enable  it 
to  issue  the  certificate  so  received  by  defendant ;  and  that  the 
parties  who  held  said  stock  never  at  any  time  received  the  pur- 
chase money  paid  by  the  defendant  for  it,  but  the  same  was  re- 
tained and  kept  by  the  bank.  Wherefore  defendant  demanded 
that  the  action  be  dismissed. 

The  defendant  also  filed  a  cross-petition  and  counterclaim, 
incorporating  therein  by  reference  all  the  allegations  of  his 
first  and  second  defence.  He  alleged  that  by  reason  of  the 
facts  stated  and  the  fraud  and  deceit  practiced  upon  him  by 
the  bank  and  its  officers,  he  has  been  damaged  in  the  sum  of 
$20,000,  with  interest  from  April  18,  1896.  He  further  al- 
leged that  he  had  presented  such  claim  to  the  receiver  for 
allowance  as  a  claim  against  the  bank,  and  that  the  same  had 
been  rejected  and  refused  by  the  receiver.  He  therefore 
prayed  judgment  against  the  bank  for  the  above  sum  with 
interest,  and  asked  that  the  same  be  paid  ratably  by  the  re- 
ceiver out  of  the  assets  and  funds  of  the  bank  in  his  control 
and  possession. 

We  have  given  a  full  statement  of  the  averments  of  the  de- 
fendant's pleadings  betouse  in  an  attempt  to  condense  them 
something  might  be  omitted  that  was  deemed  by  the  plainti£F 
in  error  essential  to  his  case,  and  because  the  questions  pre- 
sented for  consideration  may  be  regarded  as  important. 

Assuming  that  the  defendant  became  a  shareholder  in  conse- 
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quenoe  of  the  f  randalent  representations  of  the  bank's  officerSy 
as  set  forth  in  the  answer  and  cross-petition  or  connter- 
claim^  two  principal  questions  are  presented  for  determina- 
tion :  1.  Whether  such  representations,  relied  upon  by  the 
defendant,  constituted  a  defence  in  the  present  action  brought 
by  the  receiver  only  for  the  purpose  of  enforcing  the  individ- 
ual liability  imposed  by  section  5151  of  the  Eevised  Statutes 
upon  the  shareholders  of  national  banking  associations.  2.  Can 
the  defendant,  because  of  the  frauds  of  the  bank  whereby  he 
was  induced  to  become  a  purchaser  of  its  stock,  have  a  judg- 
ment against  the  receiver  on  the  counterclaim  in  this  action 
for  the  money  paid  by  him  for  stock,  to  be  satisfied  out  of  the 
bank's  assets  and  funds  in  his  control  and  possession  ? 

The  present  action  is  beyond  question  one  at  law.  Its  object 
is  to  enforce  a  liability  created  by  statute  for  the  benefit  of  cred- 
itors who  have  demands  against  the  bank  of  which  the  plaintiff 
is  receiver.  The  defendant  stood  upon  the  books  of  the  bank 
as  a  shareholder  at  the  time  it  was  placed  in  the  hands  of  the 
receiver  and  he  was  accorded  the  privileges  appertaining  to 
that  position.  He  claims  exemption  from  the  responsibility 
attaching  to  him,  under  the  statute,  as  a  shareholder  upon  the 
ground  that  in  consequence  of  the  frauds  practiced  upon  him 
he  was  entitled  to  disaffirm,  and  that  he  had  upon  due  notice 
to  the  receiver  disaffirmed,  the  contract  under  which  he  pur- 
chased the  stock  in  question.  He  seeks  to  have  the  certificate 
received  by  him  treated  as  cancelled.  Clearly  such  a  defence 
is  of  an  equitable  nature,  and  could  not  be  recognized  and  sus- 
tained except  in  some  proceeding  to  which  the  bank,  at  least, 
was  a  party.  If  the  defendant  was  entitled,  under  the  facts 
stated,  to  a  rescission  of  his  contract  of  purchase,  and  to  a  can- 
cellation of  his  stock  certificate,  and  consequently  to  be  relieved 
from  all  responsibility  as  a  shareholder  of  the  bank,  he  could 
obtain  such  a  relief  only  by  a  suit  in  equity  to  which  the  bank 
and  the  receiver  were  parties. 

The  defendant  alleges  that  he  tendered  to  the  receiver  the 
certificate  of  stock  received  by  him  for  cancellation,  notifying 
and  informing  the  latter  that,  because  of  the  fraud  and  deceit 
practised  upon  him  by  which  he  was  induced  to  purchase  or 
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attempt  to  parchase  the  stock  represented  by  the  certificate,  he 
disaffirmed  the  contract  of  purchase  or  pretended  parchase  of 
the  stock,  and  demanded  that  the  receiver  receive  the  certificate 
and  cancel  it  and  repay  the  sum  of  twenty  thousand  dollars 
paid  by  him,  or  such  proportionate  part  thereof  as  he  would 
be  entitled  to  receive  as  a  creditor  of  the  bank  for  that  amount, 
which  tender  and  demand  the  receiver  refused  to  accept  or 
accede  to.  Such  tender  was  an  idle  ceremony  and  added  noth- 
ing to  the  rights  of  the  defendant;  for  the  receiver  had  no 
power  to  accept  or  cancel  the  certificate  or  to  relieve  the  de- 
fendant from  the  responsibility  attaching  to  him  as  one  appear- 
ing upon  the  books  of  the  bank  as  a  shareholder  and  to  whom 
had  been  accorded  by  the  bank  the  privileges  of  a  shareholder. 
His  duty  was  to  take  charge  of  the  assets  of  the  bank  and  to 
enforce  such  assessment  upon  shareholders  as  was  made  by  the 
Comptroller  in  virtue  of  the  statute. 

Nor  could  the  bank,  after  its  suspension  and  the  appointment 
of  a  receiver,  have  assumed  to  discharge  the  defendant  from 
any  liability  attaching  to  him  as  a  shareholder.  Upon  the 
failure  of  the  bank  the  rights  of  creditors  attached  and  could 
not  be  affected  by  anything  that  the  bank  or  its  officers  might, 
after  such  failure,  have  done  or  omitted  to  do.  In  Earle  v. 
PennsyVoania^  178  IT.  S.  449, 455,  we  held  that  when  a  national 
bank  suspends  and  is  placed  in  the  hands  of  a  receiver  the 
entire  control  and  administration  of  its  assets  are  committed  to 
the  receiver  and  the  comptroller,  subject  to  whatever  rights 
of  priority,  if  any,  may  have  been  previously  acquired  by  pro- 
ceedings lawfully  instituted  against  the  bank  before  its  suspen* 
sion.  So  that  the  only  way  in  which  the  defendant  could  have 
effectively  raised  the  question  of  his  liability  as  a  shareholder, 
arising  from  frauds  committed  by  the  bank  or  its  officers  before 
its  suspension  whereby  he  was  induced  to  become  a  shareholder, 
was  by  a  suit  in  equity  against  the  bank  and  the  receiver.  In- 
stead of  pursuing  that  course,  he  sought  by  interposing  an  equi- 
table defence  to  defeat  this  action  at  law  brought  by  the  receiver 
under  the  statute.  That  cannot  be  done,  because  under  the 
Constitution  of  the  United  States  the  distinction  between  law 
and  equity  is  recognized,  so  that  in  actions  at  law  in  a  Circuit 
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Court  of  the  United  States  equitable  defences  are  not  permitted. 
So,  also  "  if  the  defendant,"  this  court  has  said,  ^^  have  equitable 
grounds  for  relief  against  the  plaintiff,  he  must  seek  to  enforce 
tbem  by  a  separate  suit  in  equity."  Norihem  Paeifio  RaiQr 
road  V.  Paine,  119  TJ.  S.  661,  663.  See  also  Bennett  v.  Butter- 
worthy  11  How.  669 ;  Thompean  v.  Bailroad  Companies,  6  WalL 
134 ;  ScoU  V.  Neely,  140  TJ.  S.  106 ;  SeoU  v.  Arm^rong,  146 
U.  S.  499,  612. 

We  must  not  be  understood  as  expressing  any  opinion  upon 
the  question  whether  the  defendant  could  have  been  discharged 
from  liability  as  a  shareholder  if  the  facts  stated  in  his  answer 
by  way  of  defence  had  been  established  in  a  separate  suit  in 
equity.  Whether  a  decree  based  upon  the  facts  set  forth  in  the 
answer,  even  if  established  in  a  suit  in  equity  brought  against 
the  bank  and  the  receiver  after  the  appointment  of  a  receiver, 
would  be  consistent  with  sound  principle  or  with  the  statute 
regulating  the  affairs  of  national  banks  and  securing  the  rights 
of  creditors,  is  a  question  upon  which  we  do  not  now  express 
an  opinion.  We  mean  at  this  time  only  to  adjudge  that  the 
facts  set  forth  in  the  answer  present  grounds  of  relief  which 
cannot  be  made  available  by  way  of  defence  in  this  action  at 
law,  and  if  sufficient  to  protect  the  defendant  against  the  lia- 
bility attaching  to  him  as  a  shareholder,  must  be  alleged  and 
proved  in  a  suit  in  equity  to  which  the  bank  and  the  receiver 
are  made  parties. 

Some  of  the  observations  made  in  Seott  v.  Deweese,  181  IT.  S. 
202,  are  quite  applicable  to  the  present  case.  That  was  an 
action  at  law  to  enforce  the  individual  liability  imposed  by 
section  6161  of  the  Bevised  Statutes.  The  defendant  in  that 
case  sought  to  escape  such  liability  upon  the  ground,  in  part^ 
that  he  had  been  induced  by  false  representations  of  the  bank's 
officers  to  accept  a  certificate  for  a  certain  amount  of  its  in- 
creased capital  stock.  No  suit  had  been  instituted  to  cancel 
the  certificate  or  to  rescind  the  subscription  of  stock.  The 
court  said :  ^^  The  present  suit  is  primarily  in  the  interest  of 
creditors  of  the  bank.  It  is  based  upon  a  statute  designed  not 
only  for  their  protection  but  to  give  confidence  to  all  dealing 
with  national  banks  in  respect  to  their  contracts,  debts  and 
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engagement^  as  well  as  to  stockholders  generally.  If  the  sab- 
scriber  became  a  shareholder  in  consequence  of  frauds  practiced 
upon  him  by  others,  whether  they  be  officers  of  the  bank  or 
officers  of  the  Government,  he  must  look  to  them  for  such 
redress  as  the  law  authorizes,  and  is  estopped,  as  against  cred- 
itors, to  deny  that  he  is  a  shareholder,  within  the  meaning  of 
section  5151,  if  at  the  time  the  rights  of  creditors  accrued  he 
occupied  and  was  accorded  the  rights  appertaining  to  that  posi- 
tion." Whether  the  defendant  in  that  case  could  have  been 
relieved  from  liability  as  a  shareholder  and  had  his  subscription 
of  stock  cancelled,  if  he  had  in  good  faith  and  in  due  time  before 
the  suspension  of  the  bank  instituted  proceedings  to  obtain  relief, 
was  not  decided. 

The  defendant,  however,  contends  that  the  present  suit  is  not 
embraced  by  the  rule  just  announced  because,  he  insists,  the 
purchase  by  the  bank  of  its  stock — which  he  was  induced  there-, 
after  by  its  fraud  to  purchase  from  it — was  not  simply  voidable 
but  was  absolutely  void;  consequently,  the  sale  to  him  of  such 
stock  was  void  and  he  did  not  by  his  purchase  and  by  taking  a 
certificate  of  stock  become  a  shareholder  within  the  meaning 
of  section  5151. 

It  is  true  that  the  statute  declares  that  no  national  bank 
shall  be  the  purchaser  or  holder  of  any  of  its  own  shares  of 
capital  stock.  Rev.  Stat.  §  5201.  But  will  a  violation  of  this 
provision  by  the  bank  relieve  from  liability  one  who  hold^  a 
certificate  of  its  stock  and  enjoys  the  right  of  a  shareholder  ? 

The  statute  forbids  a  national  bank  to  lend  money  upon  real 
estate  as  security.  Bev.  Stat.  §  5137.  Nevertheless,  this  court 
has  frequently  held  that  the  borrower  cannot  escape  liability 
for  the  repayment  of  the  money  so  borrowed,  nor  dispute  the 
right  of  the  bank  to  enforce  the  security  taken  in  violation  of 
the  statute ;  that  it  was  for  the  Government  and  not  for  the 
borrower  to  complain  of  the  bank's  departure  from  the  rule 
prescribed  by  statute.  Scott  v.  Deweese^  181  U.  S.  202,  and 
authorities  there  cited. 

In  NaUonal  Bank  v.  Stewart^  107  TJ.  S.  676, 677,  it  appeared 
that  a  bank  had  loaned  money  on  the  security  of  its  shares  of 
stock  held  by  the  borrower.    The  debt  not  having  been  paid, 
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the  bank  sold  the  stock  and  applied  the  proceeds  to  the  pay- 
ment of  an  equal  amount  of  the  debt.  The  stockholder  then 
sued  the  bank  to  recover  the  value  of  the  stock,  relying  on  sec- 
tion 5201  of  the  Revised  Statutes  forbidding  a  national  bank 
to  make  any  l(^an  or  discount  on  the  security  of  the  shares  of 
its  own  capital  stock.  The  trial  court  held  that  as  the  statute 
forbade  the  bank  to  accept  its  own  shares  of  stock  as  security 
for  money  loaned,  the  plaintiff  was  entitled  to  recover.  The 
judgment  was  reversed  by  this  court,  which  held  that  the  stat- 
ute imposed  no  penalty,  either  on  the  bank  or  borrower,  if  a 
loan  was  made  in  violation  of  its  provisions ;  and  that  if  the 
prohibition  could  be  urged  against  the  validity  of  the  transac- 
tion by  any  one  except  the  Government,  it  could  only  be  done 
while  the  security  was  subsisting  in  the  hands  of  the  bank. 

So  in  Scott  V.  Deweeae  above  cited,  which  involved  a  con- 
struction of  section  5205  providing  that  no  increase  of  a  bank's 
capital  stock  shall  be  valid  until  the  whole  amount  of  such  in- 
crease shall  have  been  paid  in,  and  until  the  Comptroller  certi- 
fies that  the  amount  of  the  increase  has  been  duly  paid  in  as 
part  of  the  capital  of  the  association.  This  court  said  :  "  The 
statute  does  not,  in  terms,  make  void  a  subscription  or  certifi- 
cate of  stock  based  upon  increased  capital  stock  actually  paid 
in,  simply  because  the  whole  amount  of  any  proposed  or  author- 
ized increase  has  not  in  fact  been  paid  into  the  bank.  .  .  . 
That  the  bank,  after  obtaining  authority  to  increase  its  capital, 
issued  certificates  of  stock  without  the  knowledge  or  approval 
of  the  Comptroller  and  proceeded  to  do  business  upon  the  basis 
of  such  increase  before  the  whole  amount  of  the  proposed  in- 
crease of  capital  had  been  paid  in,  was  a  matter  between  it  and 
the  Government  under  whose  laws  it  was  organized,  and  did 
not  render  void  subscriptions  or  certificates  of  stock  based  upon 
capital  actually  paid  in,  nor  have  the  effect  to  relieve  a  share- 
holder, who  had  become  such  by  paying  into  the  bank  the 
amount  subscribed  by  him,  from  the  individual  liability  im- 
posed by  section  5161." 

In  view  of  these  decisions  it  cannot  be  held  that  the  purchase 
by  the  bank  of  its  own  shares  of  stock  was  void.  It  was  of 
course  a  matter  of  which  the  Government  by  its  officers  could 
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take  GOgnizanoe ;  and  it  may  be  that  it  was  a  matter  of  which 
stockholders,  having  an  interest  in  the  proper  administration  of 
the  affairs  of  the  bank,  could  complain  in  a  proceeding  insti- 
tuted by  them  to  restrain  the  bank  from  violating  the  statute. 
But,  when  the  violation  of  the  statute  has  occurred,  it  is  not  a 
matter  of  which  a  shareholder  can  complain  in  order  that  he 
may  be  relieved  from  the  liability  attaching  to  him  as  a  share- 
holder and  which  the  receiver  seeks  to  enforce  under  the  orders 
of  the  Oomptroller.  In  the  present  case  Judge  Thayer,  de- 
livering the  opinion  of  the  Circuit  Court  of  Appeals,  well  said : 
'^  In  considering  the  second  defence  which  was  interposed  by 
the  defendant,  it  is  important  to  bear  in  mind  that  the  two  hun- 
dred shares  of  stock  which  he  purchased  from  the  bank  was 
not  void  stock,  but  was  stock  which,  according  to  the  averments 
of  the  answer,  had  once  been  issued  to  other  persons  an,d  had 
been  reacquired  by  the  bank  by  purchasing  it  from  such  other 
persons  to  prevent  them  from  throwing  it  on  the  market  at 
ruinous  prices.  It  is  necessary  to  infer  from  the  averments  of 
the  answer  that  this  stock  had  once  passed  the  scrutiny  of  the 
Comptroller,  and  had  been  outstanding  and  had  been  held  by 
other  persons  since  the  organization  of  the  bank  in  the  year 
1891.  The  purchase  of  this  stock  by  the  bank  under  the  cir- 
cumstances disclosed  by  the  answer  was  doubtless  viUra  vires^ 
but  the  purchase  in  question  did  not  render  the  stock  void.  In 
purchasing  it  the  bank  made  an  unlawful  use  of  its  funds,  for 
which  the  officers  concerned  in  the  transaction  could  have  been 
held  responsible,  as  for  any  other  unlawful  act,  if  the  corpora- 
tion had  sustained  damage ;  but  in  point  of  fact,  by  the  sale  of 
the  stock  to  the  defendant  that  portion  of  its  capital  which  had 
been  dissipated  by  the  purchase  was  restored  by  the  resale,  and 
no  loss  seems  to  have  been  incurred.  We  are  at  a  loss  to  un- 
derstand how  this  transaction  on  the  part  of  the  bank  can  oper- 
ate to  reUeve  the  defendant  from  his  liability  as  a  stockholder 
in  a  suit  brought  by  the  receiver  to  recover  a  stock  assessment 
which  was  levied  solely  for  the  benefit  of  corporate  creditors. 
The  sale  of  the  stock  to  the  defendant  after  the  bank  had  pur- 
chased the  same  was  not  unlawful,  since  it  operated  to  restore 
that  part  of  the  capital  that  had  been  retired,  and  to  that  ex- 
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tent  repaired  the  wrong  which  might  otherwise  have  been  done 
to  the  bank's  creditors."    97  Fed.  Rep.  865,  868. 

It  only  remains  to  inquire  whether,  in  any  view  of  the  case, 
the  cross-petition  or  counterclaim  can  be  sustained.  We  think 
not.  The  receiver  sued  in  this  case  for  the  benefit  of  creditors 
who,  it  must  be  assumed  upon  this  record,  knew  nothing  of  the 
circumstances  under  which  the  defendant  became  a  shareholder- 
They  trusted  the  bank  and  those  who  appeared  on  the  list  of 
shareholders  required  to  be  kept  by  section  5210  of  the  Revised 
Statutes,  which  list,  that  section  declares,  '^  shall  be  subject  to 
the  inspection  of  all-  the  shareholders  and  creditors  of  the  asso- 
ciation." Referring  to  that  section,  this  court,  in  Pauly  v. 
State  Loam,  A  Trust  Co.,  165  U.  8.  606,  621,  622,  said:  "Mani- 
festly,  one,  if  not  the  principal,  object  of  this  requirement,  was 
to  give  creditors  of  the  association,  as  well  as  state  authorities, 
information  as  to  the  shareholders  upon  whom,  if  the  associa- 
tion becomes  insolvent,  will  rest  the  individual  liability  for  its 
contracts,  debts  and  engagements."  Pullman  v.  Upton,  96 
U.  S.  328,  830,  331 ;  Natimal  Bank  v.  Case,  99  U.  S.  628,  631. 
"It  is  true  that  one  who  does  not  in  fact  invest  his  money  in 
such  shares,  but  who,  although  receiving  them  simply  as  collat- 
eral security  for  debts  or  obligations,  holds  himself  out  in  the 
books  of  the  association  as  the  true  owner,  may  be  treated  as 
the  owner,  and  therefore  liable  to  assessment,  when  the  asso- 
ciation becomes  insolvent  and  goes  into  the  hands  of  a  receiver.. 
But  this  is  upon  the  ground  that  by  allowing  his  name  to  appear 
upon  the  stock  list  as  owner  he  represents  that  he  is  such  owner ; 
and  he  will  not  be  permitted,  after  the  bank  fails  and*  when  an 
assessment  is  made,  to  assume  any  other  position  as  against 
creditors.  If,  as  between  creditors  and  the  person  assessed,  the 
latter  is  not  held  bound  by  that  representation,  the  list  of  stock- 
holders required  to  be  kept  for  the  inspection  of  creditors  and 
others  would  lose  most  of  its  value." 

We  perceive  no  ground  whatever  upon  which  the  defendant 
can  have  a  judgment  upon  his  cross-petition  or  counterclaim 
against  the  receiver.  That  officer  had  nothing  to  do  with  the 
fraudulent  transactions  of  the  bank  prior  to  its  suspension. 
His  duty  was  to  take  charge  of  its  assets,  and  have  them  admin- 
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jstered  according  to  the  rights  of  parties  existing  at  the  time  of 
sach  suspension.  Whether,  if  the  defendant  claimed  a  judg- 
ment against  the  bank  or  its  officers  for  the  alleged  fraud  or 
deceit  of  the  latter  officers,  he  could  participate  in  the  distribu- 
tion of  the  proceeds  of  the  stock  assessment  until  all  the  con- 
tract obligations  of  the  bank  had  been  met,  was  not  decided 
by  the  Circuit  Court  of  Appeals.  That  question '  was  wisely 
reserved  for  decision  when  it  should  arise  and  become  necessary 
to  be  decided.  It  was  deemed  by  that  court  only  necessary  to 
adjudge  that  the  receiver  was  entitled  to  a  judgment  against 
the  defendant,  and  that  the  latter  was  not  entitled  in  this  action 
to  a  judgment  against  the  receiver  on  account  of  frauds  com- 
mitted by  the  bank  or  its  officers.    In  that  view  we  concur. 

Perceiving  no  error  of  kw  in  the  record,  the  judgment  be* 
low  is 

Affirmed. 


•^m^ 


HOOD  V.  WALLACE. 

■BBOB  TO  THB  OIKOUIT  OOUST  OF  APPEALS  FOB  THB  EIGHTH  OIBOUrr. 
Ko.179.   AigiiedlCarohll,U«l.— I>eoid6d]ia7S7,18Ql. 
Zonlry  V.  WaUace^  ainU  636,  foUowed. 

Thb  case  is  stated  in  the  opinion. 

The  counsel  were  the  same  as  in  Lantry  v.  Wdtlaoe^  and  the 
two  cases  were  argued  together. 

Mb.  JirsTioB  Hablan  delivered  the  opinion  of  the  court. 

The  pleadings  in  this  case  are  the  same  as  in  Lcmtry  v.  Wdlr 
lacSy  just  decided.  The  demurrer  to  the  answer  and  cross-pe- 
tition of  Hood  was  sustained  in  an  elaborate  opinion  by  Judge 
Phillips,  holding  the  Circuit  Court.    89  Fed.  Bep.  11.    The 
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judgment  in  that  court  was  affirmed  in  the  Oironit  Court  of 
Appeals.    LcMtry  v.  WaUace^  97  Fed.  Rep.  865. 

For  the  reasons  stated  in  the  opinion  just  rendered  in  Lan- 
iry^s  ease,  the  judgment  in  this  case  is 

Affirmed. 


-•♦»■ 


COMMERCIAL  BANK  v.  CHAMBERS. 

EBBOB  TO  THB  SUPBEKB  OOUBT  OF  THB  8TATB  OF  UTAH. 
N0.83D.   Aigoed and tnbmitted April 96, 1901.— DeoidedlCay 27, 1901. 

As  the  conBtitatioii  of  Utah  dUtingnished  between  stock  and  credits  in 
determining  the  amount  of  property  of  a  national  bank  subject  to  taxa- 
tion, shares  of  stock  were  not  credits,  and  resident  and  non-resident  share- 
holders were  not  entitled  to  deduct  dona  Jld6  indebtedness  from  their 
shares  of  stock. 

The  assessed  yalue  of  real  estate  owned  by  a  bank  in  other  States  than  that 
in  which  the  bank  is  located,  is  not  to  be  deducted  in  determining  the 
amount  of  assessable  property  of  the  bank,  unless  authorized  by  the  laws 
of  the  State  in  which  the  bank  is  situated. 

The  plaintiff  in  error  is  a  national  banking  association,  doing 
business  at  Ogden  City,  Weber  County,  Utah.  The  action  be- 
low was  brought  by  the  bank  to  enjoin  the  coUection  of  the 
alleged  illegal  portion  of  certain  taxes  levied  against  its  share- 
holders for  the  year  1898. 

Certain  provisions  of  the  constitution  and  laws  of  Utah  which 
are  claimed  to  be  pertinent  to  the  controversy  are  excerpted  in 
the  margin.^ 

'  Provisions  of  the  constitution  of  Utah  relied  on  by  plaintifE  in  error 
(Rev.  Stat  Utah,  1898,  p.  61): 

**  Abticiji  XIII,  Sso.  2.  [What  propbbtt  taxable.  Dbfihitionb. 
RBVEians.]— All  property  in  the  State,  not  exempt  under  the  laws  of  the 
United  States,  or  under  this  constitution,  shall  be  taxed  in  proportion  to 
its  value,  to  be  ascertained  as  provided  by  law.  The  word  property,  as 
used  in  this  article,  is  hereby  declared  to  include  moneys,  credits,  bonds, 
stocks,  fraDchises  and  all  matters  and  things  (real,  personal  and  mixed)  cap- 
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The  sabstanoe  of  the  complaint  was  that  although  the  as- 
sessor in  valuing  the  shares  of  stock  of  the  bank  deducted  the 

able  of  prirate  ownerahip;  but  this  ahaU  not  be  ao  oonatmed  as  to  author- 
ize the  taxation  of  the  stocks  of  any  company  or  corporation,  when  the 
property  of  such  company  or  corporation  represented  by  such  stock,  haa 
been  taxed.    .    .     .  *' 

*'SkC.   8.     [LSGISIiATUBB   TO   PBOYIDB   UNIFORM  TAX.      EXEMPTIONS.]— 

The  legialature  shaU  provide  by  law  a  uniform  and  equal  rate  of  assessment 
and  taxation  on  all  property  in  the  State,  according  to  its  value  in  money, 
and  shall  prescribe  by  general  law  such  regulations  as  shall  secure  a  just 
valuation  for  taxation  of  all  property;  so  that  every  person  and  corporation 
shall  pay  a  tax  in  proportion  to  the  value  of  his,  her  or  its  property:  Pro- 
vided^ That  a  deduction  of  debts  fi*om  credits  may  be  authorized.  .  .  .** 
Provisions  of  the  Revised  Statutes  of  Utah  relied  on.  by  plaintiff  in  error 
(Rev.  SUt.  Utah,  1898,  pp.  579,  581): 

2506.  All  taxable  property  must  be  assessed  at  its  full  cash  value. 


**25(y7.  Bank  Stock.  Ybbiftisd  Statement. —  The  stockholders  in 
every  bank  or  banking  association  organized  under  the  authority  of  this 
State  or  of  the  United  States  must  be  assessed  and  taxed  on  the  value  of 
their  shares  of  stock  therein  in  the  county,  town,  city  or  district  where 
such  bank  or  banking  association  is  located,  and  not  elsewhere,  whether 
such  stockholders  reside  in  such  place  or  not.  To  aid  the  'assessor  in  de- 
termining the  value  of  such  shares  of  stock,  the  cashier  or  other  accounting 
officer  of  eveiy  such  bank  must  furnish  a  verified  statement  to  the  assessor, 
showing  the  amount  and  number  of  shares  of  the  capital  stock  of  each 
bank,  the  amount  of  its  surplus  or  reserve  fund  or  undivided  profits, 
amount  of  investments  in  i*eal  estate,  which  real  estate  must  be  assessed 
to  said  bank  and  taxed  aa  other  real  estate,  and  the  names  and  places  of 
leaidence  of  its  stockholders,  together  with  the  number  of  shares  held  by 
each. 

**  2508,  Id.  Dbductionb. — In  the  assessment  of  the  shares  of  stock  men- 
tioned in  the  next  preceding  section  each  stockholder  must  be  allowed  aU 
the  deductions  and  exemptions  allowed  by  law  in  assessing  the  value  of 
other  taxable  personal  property  owned  by  individual  citizens  of  this  State, 
and  the  aasessment  and  taxation' roust  not  be  at  a  greater  rate  than  is  made 
or  assessed  upon  other  moneyed  capital  in  the  hands  of  individual  citizena 
of  thia  State. 

'*  2509,  Id. — ^In  making  auch  asaeasment  there  must  also  be  deducted  from 
the  value  of  auch  ahareaauchaum  as  is  in  the  same  proportion  to  such  value 
as  the  assessed  value  of  the  real  estate  of  such  bank  or  banking  association 
In  which  auch  ahares  are  held  beara  to  the  whole  amoimt  of  the  capital  stock, 
aurplua,  reaerve  and  undivided  profita  of  auoh  bank  or  banking  aasociation. 
•  •••••»» 

"2518.  What  debts  DBDUcnBUC  fbom  cbbdits. — ^In  making  up  the 
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proportionate  amoant  of  the  assessed  value  of  the  real  estate 
of  complainant  situated  in  the  State  of  Utah,  he  neglected  and 
refused  to  deduct  the  value  of  real  estate  owned  by  the  bank 
situated  without  such  State,  and  also  refused  to  allow  to  cer- 
tain non-resident  stockholders  deductions  from  the  valuations  of 
their  shares  of  stock  to  the  amount  of  their  bona  Jlde  debts, 
though  allowing  deductions  of  that  kind  in  favor  of  resident 
shareholders.  Having  tendered  to  the  defendant  what  it  claimed 
to  be  the  lawful  amount  of  the  tax  due  from  it,  the  bank  brought 
this  action  to  enjoin  any  attempt  to  collect  the  full  amount  of 
the  tax  as  laid,  and  to  compel  acceptance  of  the  sum  which  had 
been  tendered.  The  trial  court  decided  in  favor  of  the  bank. 
On  appeal,  however,  the  Supreme  Court  of  the  State  held  that 
the  bank  was  not  entitled  to  the  relief  prayed,  and  reversed  the 
judgment  in  its  favor  with  costs.  Error  was  prosecuted  to  the 
judgment  of  reversal,  and  the  cause  is  now  in  this  court  for  re- 
view.   61  Pao.  Kep.  560. 


amount  of  credits  whioh  any  person  is  required  to  list  he  will  he  entitled 
to  deduct  from  the  gross  amount  of  such  credits  the  amount  of  all  bona 
Jlde  debts  owing  by  him,  but  no  acknowledgment  of  indebtedness  not 
founded  on  actual  consideration,  and  no  such  acknowledgment  made  for 
the  purpose  of  being  so  deducted,  must  be  considered  a  debt  within  the 
intent  of  this  section;  and  no  person  is  entitled  to  a  deduction  on  account 
of  an  obligation  of  any  kind  giyen  to  an  insurance  company  for  the  pre* 
mium  of  insurance,  nor  on  account  of  any  unpaid  subscription  to  any  in- 
stitution or  society,  nor  on  account  of  a  subscription  to  or  instalment 
payable  on,  the  capital  stock  of  any  company  or  corporation;  and  no  lia- 
bility of  any  person  or  persons,  company  or  corporation,  as  surjsty  for  an- 
other must  be  deducted;  and  no  other  liability  of  any  person  or  persons, 
company  or  corporation,  on  any  bond  or  undertaking  must  be  deducted; 
and  no  deduction  must  be  made  in  any  case  unless  the  party  claiming  such 
deduction  discloses  to  the  assessor,  under  oath,  the  name  or  names  of  the 
persons  to  whom  such  party  is  indebted,  and  the  amount  of  such  indebt- 
edness to  each,  and  also  that  such  indebtedness  is  not  barred  by  the  statute 
of  limitations,  or,  in  case  such  indebtedness  is  so  barred,  acknowledges  such 
indebtedness  in  writing,  duly  subscribed.  No  debt  is  to  be  deducted  unlesB 
the  statement  shows  the  amount  of  such  debt,  as  stated  under  oath  in  the 
aggregate.  Whenever  one  member  of  a  firm  or  one  of  the  proper  officers 
of  a  corporation  has  made  a  statement  showing  the  property  of  the  firm  or 
corporation,  another  member  of  the  firm  or  another  officer  need  not  include 
such  property  in  the  statement  nuMie  by  him;  but  this  statement  must  show 
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Mr.  Ahhat  R.  Hsywood  for  plaintiff  in  error  submitted  on 
his  brief. 

Mr.  Jame$  N.  KimhaU  for  defendant  in  error.  Mr.  Oeorge 
Haiverson  was  on  his  brief.' 

Mb.  Justiob  White,  after  making  the  foregoing  statement, 
delivered  the  opinion  of  the  oonrt. 

It  is  urged  that  ^^  by  the  action  of  the  taxing  officer  and  the 
Supreme  Court  of  Utah  the  shareholders  of  the  Commeroial 
National  Bank  of  Ogden  were  treated  contrary  to  the  provi- 
sions of  section  5219  of  the  Bevised  Statutes  of  the  United 
States ;  and,  further,  that  they  were  denied  the  equal  protec- 
tion of  the  laws."  Subsidiarily,  it  is  contended  first,  that  the 
assessor  erroneously  refused  to  deduct  the  bona  fide  debts  of 
non-resident  shareholders  from  the  value  of  their  shares  of  stock, 
contrary  to  the  provisions  of  the  laws  of  Utah  and  the  require- 
ments of  said  section  5219  of  the  Revised  Statutes  of  the  Uni- 
ted States  (excerpted  in  the  margin  ^),  and,  second,  that  the 
bank  was  entitled  to  a  deduction  from  the  assessed  valuation 
of  the  stock,  not  only  of  the  value  of  its  real  estate  situated  in 

the  name  of  the  person  or  officer  who  made  the  statement  in  which  such 
property  is  inclnded.  The  fact  that  such  statement  is  not  required,  or  that 
a  person  has  not  made  such  statement  under  oath,  or  otherwise,  does  not 
relieye  the  property  from  taxation,*^ 

1  Section  6219,  Re  vised  Statutes  of  the  United  States: 

**  Ssc.  5210.  Nothing  herein  shall  prevent  all  the  shares  in  any  associa- 
tion from  being  included  in  the  valuation  of  the  personal  property  of  the 
owner  or  holder  of  such  shares,  in  assessing  taxes  imposed  by  authority  of 
the  State  within  which  the  association  is  located;  but  the  legislature  of 
each  State  may  determine  and  direct  the  manner  and  place  of  taxing  aU 
the  shares  of  national  banking  associations  located  within  the  State,  sub- 
ject only  to  the  two  restrictions,  that  the  taxation  shall  not  be  at  a  greater 
rate  than  is  assessed  upon  other  moneyed  capital  in  the  hands  of  indiyidual 
citizens  of  such  State,  and  that  the  shares  of  any  national  banking  associa- 
tion owned  by  non-residents  of  any  State  shall  be  taxed  in  the  city  or  town 
where  the  bank  is  located,  and  not  elsewhere.  Nothing  hei-ein  shall  be 
construed  to  exempt  the  real  property  of  associations  from  either  state^ 
county  or  municipal  taxes,  to  the  same  extent,  according  to  its  value,  as 
other  real  properly  is  taxed." 
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Utah,  bat  the  value  of  real  estate  atnated  oatside  of  the  liniitB 
of  the  State. 

We  will  first  consider  the  contention  respecting  the  failure 
to  deduct  bona  fids  debts  from  the  value  of  the  stock  of  non- 
resident shareholders.  The  Supreme  Court  of  Utah,  referring 
to  the  provisions  of  the  constitution  of  Utah,  noted  in  the  ntuurgin, 
of  the  statement  of  facts  preceding  this  opinion,  held  that  as  the 
constitution  of  the  State  (Ustinguished  between  stock  and  credits 
and  authorized  only  a  deduction  of  debts  from  credits,  shares 
of  stock  were  not  credits,  and  both  resident  and  non-resident 
shareholders  were  not  entitled  to  deduct  hona  fide  indebtedness 
from  the  value  of  their  shares  of  stock.  This  construction  of 
the  statute  is  binding  on  this  court.  Fvr%t  National  Bcmk  of 
Oa/mett  v.  Ayera^  160  U.  S.  660,  664 ;  Ivrgt  National  Bank 
qf  Aberdeen  v.  ChehaUa  County,  166  U.  8. 440, 444.  The  claim 
of  the  benefit  of  the  provisions  of  section  5219  of  the  Revised 
Statutes  of  the  United  States  is  unavailing,  for  the  reason  that 
there  was  neither  averment  nor  proof  of  facts  taking  the  case 
out  of  the  operation  of  recent  decisions  of  this  court.  Those 
decisions  held  that  the  term  '^  moneyed  capital,"  as  employed 
in  section  6219  of  the  Revised  Statutes,  forbidding  greater  taxa- 
tion of  shareholders  of  national  banks  than  is  imposed  on  other 
moneyed  capital,  does  not  include  capital  which  does  not  come 
into  competition  with  the  business  of  national  banks,  and  that 
it  must  be  satisfactorily  made  to  appear  by  the  proof  that 
the  moneyed  capital  claimed  to  be  given  an  unjust  advantage 
is  of  the  character  just  stated.  First  National  Bank  of  Weir 
lington  v.  Chapman^  173  U.  S.  205,  219,  and  cases  cited. 

There  is  obviously  no  merit  in  the  further  contention  that  re* 
versible  error  was  committed  because  of  the  refusal  to  deduct 
from  the  value  of  the  shares  of  stock  of  the  bank  the  assessed 
value  of  real  estate  owned  by  the  bank,  situated  in  other  States 
than  Utah.  There  was  no  proof  that  such  a  deduction  was  au- 
thorized by  the  laws  of  Utah  in  valuing  shares  of  stock  of  other 
than  national  banking  associations.  On  the  contrary,  the  Su- 
preme Court  of  Utah,  from  an  examination  of  the  several  consti- 
tutional and  statutory  provisions  respecting  the  subject  of  tax- 
ation in  Utah,  concluded  that  the  only  deductions  which  were 
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authorized  in  the  assessment  of  the  shares  of  stock  df  national 
banks  or  other  corporations  organized  and  doing  business  in  the 
State,  were  deductions  from  the  value  of  the  shares  of  the  value 
of  real  estate  situate  in  Utah.  Manifestly,  the  purpose  was  to 
prevent  double  taxation  by  the  State,  a  tax  on  the  real  estate  as 
such  and  a  further  tax  thereon  by  a  tax  on  the  stock  to  the  ex- 
tent that  such  real  estate  entered  iuto  the  value  of  the  stock. 
As  the  national  banking  law,  however,  permits  the  taxation  of 
shares  of  stock  of  a  national  bank  in  the  State  where  the  bank 
is  domiciled,  the  State  of  domicil  is  of  course  entitled  to  collect 
taxes  upon  the  full  value  of  such  shares  of  stock.  While  real 
estate  of  a  bank  situated  outside  of  the  State  of  domicil  is  taxed 
in  the  State  of  its  situs,  yet  the  value  of  such  real  estate  neces- 
sarily enters  into  and  is  considered  in  estimating  the  value  of 
the  shares  of  stock,  and  to  deduct  the  value  of  the  real  estate 
would,  to  the  extent  of  such  deduction,  reduce  the  real  value  of 
the  shares,  without  a  compensatory  equivalent.  These  views 
and  those  expressed  by  the  Supreme  Court  of  Utah  accord  with 
the  doctrine  enunciated  in  Dwight  v.  Boston^  12  Allen,  316, 332, 
and  American  Coal  Co.  v.  County  CovimissionerSy  59  Maryland, 
185, 193.  In  the  latter  case  the  principle  was  thus  expressed 
(p.  194) : 

'^  The  true  criterion,  as  fixed  by  the  statute,  is  the  true  value 
of  the  stock,  without  reference  to  the  question  where,  or  in  what 
manner  or  nature  of  property  or  security,  the  capital  stock  may 
be  invested.  Whether  that  be  invested  in  real  estate,  or  other 
property  beyond  the  jurisdiction  of  this  State,  the  latter  having 
control  over  the  shares  and  their  true  value,  the  peculiar  nature 
and  value  of  the  investment  of  the  capital  stock  of  the  corpo- 
ration, beyond  the  limits  of  the  State,  can  form  no  proper  sab- 
jeot  for  specific  deduction  or  abatement  from  the  true  value  of 
the  shares  of  stock,  when  presented  to  be  assessed  for  purposes 
of  taxation.  It  is  exclusively  with  the  shares  of  stock,  and  their 
true  value,  as  representing  the  entire  corporate  assets,  that  the 
tax  commissioner  has  to  deal,  and  not  with  the  nature  and  lo- 
cality of  the  investment  of  the  capital  stock  of  the  corporation, 
except  as  to  the  real  estate  of  the  company  situate  within  this 
State." 

VOL.  OLXXXII — 36 
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As  the  shares  of  stock  were  taxed  as  other  similar  property 
in  Utah  and  no  discrimination  was  occasioned,  we  can  perceive 
no  ground  for  concluding  that  the  refusal  to  deduct  the  value  of 
the  real  estate  in  question  constituted  either  a  violation  of  sec- 
tion 5219,  Bevised  Statutes,  or  a  denial  of  the  equal  protection 
of  the  laws. 

Judgment  a^mjMd. 


^m^ 


FULLER  V.  UNITED  STATES. 

OmoiNAL  Applioation  fob  mandamus. 

No.  7.   Axgaed  and  Bulnnltted  April  15, 1901.— Decided  May  87, 1901. 

The  oourt  below,  of  original  Jurisdiction  in  this  ewe,  had  authority,  upon 
newly  discorered  evidence,  to  grant  to  the  railway  company  a  new  trials 
after  the  final  decision  of  this  case  at  law  in  that  court. 

It  was  competent  for  Congress  to  confer  upon  such  court,  established  under 
the  auuhority  of  the  United  States,  the  power  to  grant  a  new  trial  in  an 
action  at  law  upon  grounds  discovered  after  the  expiration  of  the  term  at 
which  the  verdict  or  decision  was  rendered. 

The  statute  does  not  declare  that  the  right  to  apply  for  a  new  trial  upon 
newly  discovered  evidence  after  the  term  shall  be  any  the  less  when  the 
original  term  is  superseded;  nor  that  a  new  trial  of  an  action  at  law  shall 
not  be  applied  for  or  granted,  while  the  case  is  pending  in  the  appellate 
oourt. 

The  statute  of  Arkansas  in  question  is  applicable  only  to  actions  and  pro- 
oeedings  at  law  in  the  courts  of  that  Territory,  as  distinguished  from 
suits  or  proceedings  in  equity;  and  as  application  under  that  statute, 
within  the  time  prescribed,  for  a  new  trial  in  an  action  at  law,  upon 
groands  discovered  after  the  term  at  which  the  verdict  or  decision  was 
xendeted,  was  a  matter  of  right,  which  did  not  require  leave  of  any 
oourt 

This  was  a  motion  for  leave  to  file  a  petition  of  mandamns, 
and  a  petition  therefor. 

Mr,  Richard  B.  Shepard^  Mr.  Harriaon  0,  Shepard  and  Mr. 
William  T.  JSutohings,  for  petitioner,  submitted  on  their  briel 
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Mr.  James  Hagermcm  for  reBpondent.  Mr.  Clifford  L. 
Jackson  and  Mr,  Joseph  M.  Bryson  were  on  his  Mef. 

Mr.  JusnoB  Hablan  deUvered  the  opinion  of  the  court. 

Orange  FoUer,  assignee  of  Butler  Brothers,  brought  an  action 
on  the  33d  day  of  Janoaryy  1892,  in  the  United  States  Court  in 
the  Lidian  Territory  against  the  Missouri,  Kansas  and  Texas 
Railway  Ckmipany  to  recover  the  damages  alleged  to  have  been 
sustained  in  consequence  of  the  negligence  of  the  defendant  re- 
sulting in  the  destruction  of  certain  property  of  Butler  Brothers 
by  fire. 

On  the  1st  day  of  May,  1894,  the  venue  of  the  case  .was 
changed  to  the  second  judicial  division  of  the  Territory,  now 
the  Central  District,  and  the  result  of  a  trial  before  the  court 
and  a  jury  was  a  vardict  and  judgment  in  favor  of  the  plaintiff 
for  $8500. 

The  judgment  was  superseded,  and  the  cause  was  taken  to 
the  United  States  Circuit  Court  of  Appeals  for  the  Eighth  Cir- 
cuit, where  the  record  was  filed  April  8,  1895.  In  that  court 
the  judgment  was  aflBrmed  on  the  30th  day  of  December,  1895. 
72  Fed.  Eep.  467. 

The  judgment  of  affirmance  was  superseded,  and  the  case 
was  brought  to  this  court  upon  writ  of  error  sued  out  by  the 
railway  company,  the  transcript  of  record  being  filed  here  on 
March  10,  1896.  In  this  court  the  judgment  of  the  Circuit 
Court  of  Appeals  was  affirmed  January  8, 1898.  168  XT.  8.  707. 
Our  mandate  was  issued  March  8, 1898,  and  filed  in  the  United 
States  Court  in  the  Indian  Territory  on  July  32, 1898. 

On  the  20th  day  of  April,  1896,  while  the  case  was  pending 
in  thjs  court,  the  railway  company  filed  in  the  United  States 
Court  in  the  Indian  Territory  a  petition  for  rehearing  upon  the 
ground  of  newly,  discovered  evidence.  Subsequently,  at  different 
dates,  amended  petitions  were  filed  by  the  compigiy  for  a  new 
trial.  To  those  amended  petitions  answers  were  made,  and  it 
was  objected  that  the  court  was  without  jurisdiction  or  authority 
to  grant  a  new  trial,  and  that  it  could  not  consider  the  alleged 
newly-discovered  evidence. 
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On  the  15th  of  January,  1900,  after  the  filing  in  the  conrt  of 
original  jurisdiction  of  the  mandate  of  this  oourt,  Judge  day- 
ton  of  that  court  granted  the  application  of  the  railway  oom- 
pany  and  made  an  order  for  a  new  trial. 

It  should  be  here  stated  that  in  that  court  there  were  other 
cases  of  a  like  character  with  the  present  case— all  growing  out 
of  the  fire  on  account  of  which  the  present  action  was  brought. 
One  of  those  cases  was  JUissourij  Kansas  dk  Texas  BaUway 
Company  v.  Wilder.  In  that  case  the  United  States  Court  of 
Appeals  for  the  Indian  Territory  adjudged  that  the  plaintiff  was 
not  entitled  to  recover.    58  S.  W.  Kep.  490. 

In  the  order  granting  a  new  trial  in  the  present  case  it  was 
stated :  ^'  Now  at  this  day  comes  the  above  named  defendant, 
and  in  support  of  the  fourth  amended  petition  for  a  new  trial 
in  this  case  files  certified  copy  of  opinion  of  the  United  States 
Court  of  Appeals  for  the  Indian  Territory,  in  the  case  of 
Missouri^  Kansas  dk  Texas  Railway  Company^  Appellant^  v. 
William  Z.  Wilder^  Appdlee^  and  the  court  having  fully  con- 
sidered the  said  amended  petition  for  a  new  trial  in  this  case, 
which  was  heretofore  continued  by  agreement  between  counsel 
to  this  the  December,  1899,  term  of  this  court,  together  with  the 
evidence  thereon,  and  the  briefs  of  counsel  filed  both  in  support 
and  in  opposition  to  said  amended  petition  for  new  trial,  and 
the  court  having  been  fully  advised  in  the  premises  finds  that 
the  original  petition  for  new  trial  was  filed  on  the  twentieth  day 
of  April,  1896,  in  accordance  with  section  5155  of  Mansfield's 
Digest  of  the  Statutes  of  Arkansas,  extended  over  the  Indian 
Territory  by  act  of  Congress,  May  2,  1890,  and  that  summons 
was  duly  issued  and  served  upon  the  plaintiff  as  required  by 
said  statute,  and  that  the  said  plaintiff  has  duly  entered  his  ap- 
pearance in  these  proceedings,  and  filed  answer  to  the  original 
petition  for  new  trial,  as  well  as  to  the  different  amendments 
thereto,  as  such  amendments  have  been  based  upon  such  addi- 
tional evidence  as  the  defendant  alleges  was  discovered  subse- 
quent to  the  filing  of  the  original  petition  for  new  trial  and 
amended  petitions  for  new  trial  respectively,  and  the  court  f  ur^ 
ther  finds  that  the  evidence  fully  sustains  the  said  petition  for 
new  trial  and  that  under  the  statute  hereinbefore  referred  to, 
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and  in  view  of  the  opinion  of  the  United  States  Court  of  Appeals 
for  the  Indian  Territory  in  the  case  of  the  Miswuri^  Kansas  dk 
Texas  Eaikoay  Company^  Appellant^  v.  WiUia/fn  L.  Wilder^ 
AppeUeSy  a  companion  case  to  this,  that  said  petition  should  be 
sustained.  Wherefore  the  court  orders  that  the  said  petition  be 
sustained  and  a  new  trial  be  granted." 

After  setting  out  the  above,  the  return  made  by  Judge  Clay- 
ton to  the  rule  herein  continued :  "  Respondent  would  respect- 
fully further  show  that  it  appeared  upon  the  hearing  of  the 
petition  for  new  trial  in  the  Orange  FvUer  case  that  the  defend- 
ant railway  company  had  used  all  possible  diligence  to  discover 
the  actual  origin  of  the  fire  upon  which  that  suit  was  founded 
prior  to  the  time  of  the  trial  of  that  case,  and  that  it  was  to  a 
large  extent  prevented  from  so  doing  by  the  strong  influence 
which  plaintiffs  in  said  case  exerted  over  the  minds  of  the 
people  in  the  community  where  the  fire  occurred,  and  also  by 
the  action  of  one  of  the  plaintiffs  who  it  was  shown  urged 
several  of  the  witnesses  to  conceal  what  information  they  had 
with  reference  to  the  origin  of  the  fire,  and  that  after  the  trial 
of  the  Ora/nge  Fuller  case  in  the  District  Court  the  said  railway 
company  continued  its  efforts  to  discover  the  real  origin  of  the 
fire,  and  as  a  result  of  its  efforts  it  produced  reliable  new  wit- 
nesses who  proved  by  newly  discovered  and  strong  circumstan- 
tial evidence  that  the  fire  was  set  out  through  accident  by  one 
Dole  Baugh,  and  also  proved  by  the  admission  of  the  said  Dole 
Baugh,  made  while  the  fire  was  burning,  that  he  had  so  set  it  out, 
and  it  was  this  evidence  which  largely  induced  the  United 
States  Court  of  Appeals  for  the  Indian  Territory  to  render  their 
opinion  of  reversal  heretofore  cited  in  the  said  Wilder  case  as 
well  as  induced  the  plaintiffs  in  the  companion  cases  to  dismiss 
their  cases,  and  that  not  only  the  judges  of  the  District  Court 
and  the  United  States  Court  of  Appeals  for  the  Indian  Terri- 
tory, but  the  plaintiffs  in  the  above  suits,  became  satisfied  that 
these  suits  were  all  matters  of  great  injustice  and  wrong,  and 
satisfied  this  respondent  that  the  original  judgment  in  the 
Orange  Fuller  case  was  also  a  great  injustice  and  wrongfully 
obtained  and  had  the  actual  truth  been  fully  known  and  not 
purposely  concealed  that  the  judgment  in  the  Orange  Fuller 
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case  would  not  have  been  affirmed  by  the  United  States  Ourcnit 
Court  of  Appeals  for  the  Eighth  Circuit  or  this  honorable  court, 
and  your  respondent  further  realized  that  a  greater  injustice 
and  wrong  would  be  done  by  permitting  the  plaintiffs  in  this 
said  Orange  FvUer  case  to  recover  when  the  truth  had  been 
suppressed^  and  when  all  other  plaintiffs  were  prevented  from 
recovering  because  of  the  fact  that  the  whole  truth  had  come 
to  light." 

The  present  proceeding  ia  an  application  for  leave  to  file  a 
petition  for  a  mandamus  commanding  the  judge  of  the  United 
States  Court  in  the  Indian  Territory  to  set  aside  the  above 
order  of  January  15, 1900,  granting  a  new  trial,  and  to  execute 
the  mandate  of  this  court. 

The  question  presented  is  whether  the  court  of  original  juris- 
diction had  authority  upon  newly  discovered  evidence  to  grant 
to  the  railway  company  a  new  trial  after  the  final  decision  in 
this  court. 

By  the  act  of  Congress  of  May  2, 1890,  providing  a  temporary 
government  for  the  Territory  of  Oklahoma  and  enlarging  the 
jurisdiction  of  the  United  States  Court  in  the  Indian  Territory 
and  for  other  purposes,  it  was  declared : 

'^  §  31.  That  certaih  general  laws  of  the  State  of  Arkansas  in 
force  at  the  close  of  the  session  of  the  general  assembly  of  that 
State  of  1883,  as  published  in  1884  in  the  volume  known  as 
Mansfield's  Digest  of  the  Statutes  of  Arkansas,  which  are  not 
locally  inapplicable  or  in  conflict  with  this  act  or  with  any  law 
of  Congress,  relating  to  the  subjects  specially  mentioned  in  this 
section,  are  hereby  extended  over  and  put  in  force  in  the  Indian 
Territory  until  Congress  shall  otherwise  provide,  that  is  to  say, 
the  provisions  of  the  said  general  statutes  of  Arkansas  relating 
.  .  .  to  pleadings  and  practice,  chapter  119."  26  Stat.  81, 
94,  c.  182. 

In  Mansfield's  Digest  of  the  Statutes  of  Arkansas,  c.  119, 
will  be  found  the  following  s^tions  under  the  head  of  Plead- 
ings and  Practice : 

^'  §  5151.  A  new  trial  is  a  reexamination  in  the  same  court  of 
an  issue  of  fact  after  a  verdict  by  a  jury  or  a  decision  by  the 
court    The  former  verdict  or  decision  may  be  vacated  and  a 
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new  trial  granted,  on  the  application  of  the  party  aggrieved, 
for  any  of  the  following  causes,  affecting  materially  the  sub- 
stantial rights  of  such  party :  .  .  .  Second,  Misconduct  of 
the  jury  or  prevailing  party.  .  .  .  Seventh.  Newly  discc  :• 
ered  evidence,  material  for  the  party  applying,  which  he  could 
not,  with  reasonable  diligence,  have  discovered  and  produced 
at  the  trial." 

"  §  5153.  The  application  for  a  new  trial  must  be  made  at 
the  term  the  verdict  or  decision  is  rendered,  and,  except  for  the 
cause  mentioned  in  subdivision  7  of  section  5151,  shall  be  within 
three  days  after  the  verdict  or  decision  was  rendered,  unless 
unavoidably  prevented. 

'^§5154.  The  application  must  be  made  by  motion,  upon 
written  grounds,  filed  at  the  time  of  making  the  motion.  The 
grounds  mentioned  in  the  second,  third  and  seventh  subdivisions 
of  section  5151  must  be  sustained  by  affidavits  showing  their 
truth,  and  may  be  controverted  by  affidavits. 

^^  §  5155.  Where  grounds  for  new  trial  are  discovered  after 
the  term  at  which  the  verdict  or  decision  was  rendered,  the 
application  may  be  made  by  petition  filed  with  the  clerk  not 
later  than  the  second  term  after  the  discovery,  on  which  a  sum- 
mons shall  issue,  as  on  other  complaints,  requiring  the  adverse 
party  to  appear  and  answer  it  on  or  before  the  first  day  of  the 
next  term.  The  application  shall  stand  for  hearing  at  the  term 
to  which  the  summons  is  returned  execiited,  and  shall  be  sum- 
marily decided  by  the  court.  The  evidence  may  either  be  by 
depositions  or  by  witnesses  examined  in  court.  But  no  sudi 
application  shall  be  made  more  than  three  years  after  the  final 
judgment  was  rendered." 

Many  of  the  cases  cited  by  the  petitioner  have  no  application 
to  the  present  proceeding.  They  relate  to  suits  in  equity  and 
to  the  power  of  the  court  of  original  jurisdiction  in  an  equity 
suit  to  prevent  or  stay  the  execution  of  the  mandate  of  an  ap- 
pellate court.  There  can  .be  no  doubt  as  to  what  is  the  rule 
recognized  in  cases  of  that  kind  in  the  courts  of  the  United 
States  or  in  courts  established  by  its  authority. 

In  SaiUhard  v.  Buseell,  16  How.  547,  p.  570,  it  was  said : 
^^  Kor  will  a  bill  of  review  lie  in  the  case  of  newly  discovered 
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evidence  after  the  publication,  or  decree  below,  where  a  decision 
has  taken  place  on  an  appeal,  unless  the  right  is  reserved  in  the 
decree  of  the  appellate  court,  or  permission  be  given  on  an  ap- 
plication to  that  court  directly  for  the  purpose.  This  appears 
to  be  the  practice  of  the  Court  of  Chancery  and  House  of  Lords, 
in  England,  and  we  think  it  founded  in  principles  essential  to 
the  proper  administration  of  the  law,  and  to  a  reasonable  termi- 
nation of  litigation  between  the  parties  in  chancery  suits."  So 
in  UniUd  States  v.  Knight,  1  Blacl^  488,  489 :  "  The  defeated 
party,  upon  the  discovery  of  new  evidence,  may,  after  a  final 
decree  in  this  court,  obtain  leave  here  to  file  a  bill  of  review  in 
the  court  below  to  review  the  judgment  which  this  court  had 
rendered."  In  Sandford  Fork  cfe  Tool  Co.,  Petitioner,  160  U.  S. 
247,  255,  the  court  said :  "  When  a  case  has  been  once  decided 
by  this  court  on  appeal,  and  remanded  to  the  Circuit  Court, 
whatever  was  before  this  court,  and  disposed  of  by  its  decree, 
is  considered  as  finally  settled.  The  Circuit  Court  is  bound  by 
the  decree  as  the  law  of  the  case ;  and  must  carry  it  into  exe- 
cution, according  to  the  mandate.  That  court  cannot  vary  it, 
or  examine  it  for  any  other  purpose  than  execution ;  or  give 
any  other  or  further  relief;  or  review  it,  even  for  apparent 
error,  upon  any  matter  decided  on  appeal ;  or  intermeddle  with 
it,  further  than  to  settle  so  much  as  has  been  remanded.  SUh 
hold  V.  United  States,  12  Pet.  488,  492 ;  Texae  cfe  Pacijlc  Rail- 
way  V.  Anderson,  149  TJ.  S.  237.  If  the  Circuit  Court  mistakes 
or  misconstrues  the  decree  of  this  court,  and  does  not  give  full 
effect  to  the  mandate,  its  action  may  be  controlled,  either  upon 
a  new  appeal  (if  involving  a  sufiBlcient  amount)  or  by  a  writ  of 
mandamus  to  execute  the  mandate  of  this  court."  See  also  In  re 
PoUs,  PeHtioner,  166  TJ.  S.  263,  267-8. 

The  action  against,  the  railway  company  was  one  at  law,  and 
whether  the  court  in  the  Indian  Territory  had  authority  to 
grant  the  new  trial  of  which  complaint  is  made  depends  upon 
the  Arkansas  statute  which,  by  the  act  of  Congress,  was  made 
a  law  of  the  Indian  Territory.  Sections  5153  and  6154  evi- 
dently refer  to  the  ordinary  motion  or  application  for  a  new 
trial  made  during  the  term  at  which  the  verdict  of  the  jury  or 
the  decision  of  the  court  is  rendered.    Section  5155  relates  to 
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new  trials  for  groands  disclosed  after  the  terniy  and  requires 
such  grounds  to  be  set  forth  in  a  petition,  summons  upon  which 
shall  issue  against  the  adverse  party.  A  proceeding  under  that 
section  is,  in  form,  a  new,  independent  suit,  although  the  stat- 
ute requires  the  application  to  be  summarily  decided  by  the 
court. 

These  statutory  provisions  apply  to  actions  at  law,  not  suits 
in  equity.  This  view  is  supported  by  the  decision  of  the  Su- 
.preme  Court  of  Arkansas  in  Jacks'^.  Adai/Ty  33  Arkansas,  161, 167 
(1878).  Referring  to  the  statute  giving  authority  to  grant  a 
new  trial  after  the  term  upon  the  ground  of  newly  discovered 
evidence,  that  court  said :  "  The  correct  view  of  the  statute  in 
question  seems  to  be  this :  that  it  extends  to  cases  at  law  a  new 
remedy,  without  taking  away  any  which  existed  in  equity,  but 
as  to  the  latter  being  cumulative,  where  any  difference  might 
exist.  It  is  noticeable  that  the  word  'decrees'  is  not  used, 
which  is  the  apt  and  ordinary  designation  of  final  orders  in 
equity ;  and  there  are  other  indications  in  the  language  and 
context  of  the  provisions  in  question,  that  they  were  primarily 
intended  for  cases  at  law,  and  for  new  trials  of  facts  found  by 
a  jury,  or  a  court  sitting  as  such."  * 

We  perceive  no  reason  to  doubt  that  the  action  of  the  court 
of  original  jurisdiction  was  justified  by  the  statute.  So  that 
the  only  question  remaining  is  whether  it  was  competent  for 
Congress  to  confer  upon  such  court,  established  under  the  au- 
thority of  the  United  States,  the  power  to  grailt  a  new  trial  in 
an  action  at  law  upon  grounds  discovered  after  the  expiration 
of  the  term  at  which  the  verdict  or  decision  was  rendered. 
Some  light  is  thrown  upon  this  question  by  the  cases  in  this 
and  in  other  courts. 

Ex  parte  RusaeU^  13  Wall.  664,  668,  was  an  action  in  the 
Court  of  Claims  to  recover  compensation  for  the  seizure  and 
use  by  the  United  States  military  authorities  of  certain  steamers 
belonging  to  the  claimant.  The  case  involved  the  construction 
and  effect  of  the  second  section  of  the  act  of  June  25,  .1868, 


^That  case  was  baaed  upon  sections  4688,  4600,  4691  and  4692,  Gantt'8  Di- 
gest (1874),  which  are  the  same  as  the  above  sections  in  Mansfield's  Digest 
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which  provided  that  the  Court  of  Claims,  ^^  at  any  time  while 
any  snit  or  claim  is  pending  before  or  on  appeal  from  said  ooart, 
or  within  two  years  next  after  the  final  disposition  of  any  suit 
or  claim,  may,  on  motion  on  behalf  of  the  United  States,  grant 
a  new  trial  in  any  such  suit  or  claim,  and  stay  the  payment  of 
any  judgment  therein,  upon  such  evidence  (although  the  same 
may  be  cumulative  or  other)  as  shall  reasonably  satisfy  said 
court  that  any  fraud,  wrong  or  injustice  in  the  premises  has 
been  done  to  the  United  States ;  but  until  an  order  is  made 
staying  the  payment  of  a  judgment,  the  same  shall  be  payable 
and  paid  as  now  provided  by  law."  In  the  Court  of  Claims 
an  application  for  a  new  trial  was  made  by  the  United  States 
when  the  case  was  pending  in  this  court.  The  former  court 
dismissed  the  application  for  want  of  jurisdiction,  on  the  ground, 
in  part,  that  after  it  was  made  the  mandate  of  this  court  affirm- 
ing  the  original  judgment  against  the  United  States  was  filed 
in  the  Court  of  Claims.  From  that  order  an  appeal  was  al- 
lowed to  this  court,  and  one  of  the  questions  presented  was 
whether  the  Court  of  Claims  should  have  dismissed  the  appli- 
cation for  a  new  trial  for  want  of  jurisdiction.  This  court  ob- 
served that  the  Court  of  Claims  erred  in  dismissing  the  appli- 
cation, and  after  referring  to  the  causes  which  probably 
induced  the  passage  of  the  act  of  June  25,  1868,  said :  ^^  But 
whatever  reasdns  Congress  may  have  had  for  passing  the  act, 
of  its  right  to  pass  it  there  is  no  question.  The  erection  of  the 
Court  of  Claims  itself,  and  the  giving  to  parties  the  privilege 
of  suing  the  Government  therein,  though  dictated  by  a  sense  of 
justice  and  good  faith,  was  purely  voluntary  on  the  part  of 
Congress;  and  it  has  the  right  to  impose  such  conditions  and 
regulations  in  reference  to  the  proceedings  in  that  court  as  it 
sees  fit.  The  section  in  question  was  undoubtedly  intended  to 
give  the  Government  an  advantage,  which,  in  respect  to  its 
form,  is  quite  unusual,  if  not  unprecedented,  but  which  Con- 
gress undoubtedly  saw  sufficient  reason  to  confer.  It  authorizes 
the  Court  of  Claims,  on  behalf  of  the  United  States,  at  any  time 
while  a  suit  is  pending  before,  or  on  appeal  from,  said  court, 
or  within  two  years  next  after  the  final  disposition  of  such  suit, 
to  grant  a  new  trial  upon  such  evidence  as  shall  satisfy  the 
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court  that  the  Gk>yernment  has  been  defrauded  or  wronged. 
.  .  .  It  has  been  objected  that  the  granting  of  a  new 
trial  after  a  decision  by  this  court  is,  in  effect,  an  appeal  from 
the  decision  of  this  court.  This  would  be  so  if  it  were  granted 
upon  the  same  case  presented  to  us.  But  it  is  not.  A  new 
case  must  be  made;  a  case  involying  fraud  or  other  wrong 
practised  upon  the  Government.  It  is  analogous  to  the  case  of 
a  bill  of  review  in  chancery  to  set  aside  a  former  decree,  or  a 
bill  impeaching  a  decree  for  fraud.  We  are  of  opinion,  there- 
fore, that  the  Court  of  Claims  had  jurisdiction  to  gratit  a  new 
trial,  notwithstanding  the  filing  of  the  mandate  of  this  court." 
Chief  Justice  Chase  and  Mr.  Justice  Clifford  dissented  from 
the  opinion  because,  in  their  judgment,  "  the  act  of  Congress 
did  not  warrant  the  granting  of  a  new  trial  on  a  petition  filed 
subsequent  to  an  appeal  and  the  return  of  the  mandate  of  this 
court."  In  Ex  pc^  United  States,  16,  Wall  699,  703,  the 
above  case  was  again  before  this  court,  and  a  peremptory  man- 
damus was  awarded  requiring  the  Court  of  Claims  to  hear  and 
determine  the  application  for  a  new  trial. 

In  United  StcOes  v.  Young^  94  U.  S.  258,  260,  it  appeared 
that  a  new  trial  was  granted  by  the  Court  of  Claims,  in  a  suit 
at  law,  while  an  appeal  was  pending  here  from  the  original 
judgment.  This  court  said :  "  The  Court  of  Claims,  by  grant- 
ing a  new  trial,  has  resumed  control  of  the  cause  and  the  par- 
ties. This  it  had  the  right  to  do.  Such  a  power  may  be  some- 
what anomalous,  but  it  is  expressly  given,  and  every  person 
when  he  submits  himself  to  the  jurisdiction  of  that  court  for  the 
prosecution  of  his  claim  submits  himself  to  its  operation.  The 
proceedings  under  which  the  new  trial  was  obtained  are  now  a 
part  of  the  record  below,  and,  after  judgment  is  finally  rendered, 
miay  be  brought  here  by  appeal  for  review." 

In  Belhnap  v.  United  States,  160  U.  S.  688,  690,  591,  the 
court  observed  that  while  ordinarily  the  Court  of  Claims  would 
be  without  power  to  grant  a  new  trial  at  a  term  subseqaent  to 
that  at  which  the  original  judgment  was  rendered,  it  had  such 
power  under  section  1088  of  the  Eevised  Statutes — ^which  is 
the  same  in  substance  as  the  second  section  of  the  above  act  of 
June  26, 1868.    The  court  said :  ^^  In  order  to  give  fuQ  effect 
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to  this  statute  the  Court  of  Claims  must  have  power  to  grant  a 
new  trial  at  a  term  subsequent  to  that  at  which  the  judgment 
was  rendered,  for  it  explicitly  provides  that  it  may  be  exercised 
at  any  time  within  two  years." 

In  Iowa  there  is  a  statute  giving  the  court  power  to  grant  a 
new  trial  on  grounds  discovered  after  a  verdict  or  decision  is  ren- 
dered— the  petition  for  the  new  trial  to  be  filed  not  later  than 
one  year  after  final  judgment,  and  the  case  made  by  it  tried  as 
other  cases.  In  Cook  v.  Smithy  58  Iowa,  607,  608,  the  Supreme 
Court  of  that  State  said :  "  The  right  to  apply  for,  and  the 
power  of  the  court  to  entertain,  jurisdiction  of  the  application 
during  the  time  limited  in  the  statute  are  absolute  and  uucon- 
ditional.  There  is  no  such  inconsistency  between  the  two  pro- 
ceedings as  to  require  the  one  to  be  abated  because  the  other  is 
pending.  It  may  be  both  should  not  be  actively  prosecuted  at 
the  same  time  for  the  determination  of  one,  may  render  a  decision 
in  the  other  unnecessary.  Upon  application  this  would  no  doubt 
be  controlled  by  the  courts.  Suppose  .the  ground  upon  which 
a  new  trial  was  asked  was  not  discovered  until  after  the  appeal 
was  taken,  on  the  last  day  allowed  therefor,  would  such  appeal 
deprive  the  court  of  the  power  to  entertain  jurisdiction  of  a 
petition  for  a  new  trial  7  Clearly  not,  we  think,  for  during  the 
time  limited  in  the  statute  the  power  of  the  court  and  the  right 
of  the  party  are  unconditional.  There  are  cases  where  neither 
party  is  satisfied  with  the  judgment  below.  Would  an  appeal 
by  one  party  oust  the  court  of  the  power  to  entertain  and  grant 
a  new  trial  on  the  application  of  the  other  party  ?  We  think 
not." 

In  a  case  arising  under  a  statute  similar  to  the  one  in  Arkan- 
sas, the  Supreme  Court  of  California  said :  "  The  appeal  from 
the  judgment  did  not  divest  the  trial  court  of  jurisdiction  to  hear 
and  determine  the  motion  for  a  new  trial."  NagUe  v.  S^icer, 
60  California,  10.  In  Rayner  v.  Jones,  90  California,  78,  81,  the 
same  court  said :  "  A  notice  of  motion  for  a  new  trial  was  served 
and  filed  in  due  season,  and  upon  the  hearing  of  the  motion  the 
trial  court  dismissed  it,  upon  the  theory,  evidently,  that  as  the 
judgment  made  and  entered  had  been  appealed  from  when  the 
motion  for  a  new  trial  came  on  for  hearing,  the  court  below 
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had  lost  jariadiction  to  detenoine  it.  This  view  of  the  matter 
is  untenable,  and  the  coart  should  hare  heard  the  motion,  and 
either  granted  or  denied  it,  upon  the  bill  of  exceptions  presented, 
which  is  a  part  of  the  record  here  on  the  appeal  from  the  order 
of  dismissal."  See  also  Carpentier  v.  WiUiamaony  25  California, 
154, 167 ;  McDonald  v.  McGonkey^  57  California,  325 ;  ChMe  v. 
Jgwy,  58  California,  348 ;  ScoU  v.  8co1£b  Eofr,  82  Kentucky, 
328 ;  Duffitt  v.  Crozier^  30  Kansas,  160 ;  Hmea  v.  Driver^  89 
Indiana,  339 ;  RaUroad  Co.  v.  O'DonneUj  24  Nebraska,  753. 

The  same  principles  have  been  recognized  in  criminal  cases.  In 
State  ex  rd.  Turner  v.  Circuit  Court  for  Ozaukee  County,  71  Wis- 
consin, 595,  which  was  a  criminal  case,  an  application  was  made 
for  a  new  trial  after  the  aflBlrmance  of  the  original  judgment. 
In  that  State  it  was  provided  by  statute  that  ^^  the  Circuit  Court 
may  at  the  term  in  which  the  trial  of  any  indictment  or  infor- 
mation shall  be  had,  or  within  one  year  thereafter,  and  in  either 
case  before  or  after  judgment,  on  the  petition  or  motion  in 
writing  of  the  defendant,  grant  a  new  trial  for  any  cause  for 
which,  by  law,  a  new  trial  may  be  granted,  or  when  it  shall 
appear  to  the  court  that  justice  has  not  been  done,  and  on  such 
terms  as  the  court  may  direct."  The  Supreme  Court  of  Wis- 
consin said :  "  It  appears  that  a  proper  motion  was  made  within 
one  year  from  the  judgment,  upon  the  grounds  addressed  to  the 
discretion  of  the  Circuit  Court,  and  a  new  trial  was  undoubtedly 
granted  under  the  special  authority  conferred  by  the  above 
statute ;  and  the  question  now  is,  Had  the  court  power  to  grant 
it  t  We  can  only  consider  the  question  of  the  power  or  juris- 
diction of  the  court  in  the  matter,  not  whether  it  exercised  that 
power  wisely  or  granted  the  motion  on  insufficient  grounds,  for 
the  court  may  have  erred,  but  error  does  not  affect  its  jurisdic- 
tion. This  statute  was  probably  borrowed  from  Massachusetts. 
See  Pub.  Stat.  Mass.  1882,  c.  114,  §  128 ;  ComHh  v.  Peck,  1  Met. 
428;  ComHhY.  McElkaney,  111  Mass.  439;  Com'ih  v.  Scott^ 
123  Mass.  418.  Also  Terr.  Stat.  Wis.  1839,  p.  377,  §  6  ;  Kev. 
Stat.  1849,  c.  149,  §  6  ;  Rev.  Stat.  1858,  c.  180,  §  6.  We  do  not 
well  see  upon  what  grounds  the  power  of  the  court  to  grant  the 
new  trial  can  be  denied  if  the  provision  is  valid.  The  fact  that 
the  judgment  has  been  affirmed  by  this  court  furnishes  no  suffi 
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oient  reason  for  denying  that  power.  It  is  said  by  the  afltmi- 
ance  of  the  judgment  it  became  a  finality,  a  final  determination 
of  *  the  cause  and  sentence  of  the  law.  That  view  would  cer- 
tainly be  correct  had  not  the  legislature  conferred  this  special 
authority  to  grant  a  new  trial  upon  a  proper  cause  shown.  On 
affirmance  of  a  judgment  in  a  civil  case  no  new  trial  could  be 
granted  unless  t^e  statute  authorized  it.  Only  where  the  stat- 
ute does  authorize^it  can  a  new  trial  after  affirmance  be  granted, 
either  in  a  civil  or  criminal  cause.  In  actions  of  ejectment  the 
Circuit  Court  can  grant  a  new  trial  even  after  affirmance  by 
this  court,  and  this  by  virtue  of  a  statute  upon  the  subject. 
Saseltine  v.  Simpson^  61  Wisconsin,  427.  Consequently  we  can 
perceive  no  sufficient  grounds  or  reasons  for  denying  tlie  valid- 
ity of  the  statute  to  grant  a  new  trial  after  judgment  has  been 
affirmed  in  this  court,  any  more  in  a  criminal  than  in  a  civil 
cause." 

In  (hmmomjoeaUh  v.  McElhcmey^  111  Mass.  489,  441,  443, 
which  was  an  indictment  for  murder,  -an  application  was  made 
by  petition  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence.  The  question  was  raised  by  the  Commonwealth 
whether  the  application  could  be  entertained  after  the  accused 
had  been  sentenced  to  death  and  the  executive  warrant  for  ex- 
ecution thereof  issued.  The  question  depended  upon  section  7, 
of  the  General  Statutes  of  Massachusetts,  c.  173,  providing  that 
^^  the  Supreme  Judicial  Court  and  Superior  Court  may,  at  the 
term  in  which  the  trial  of  any  indictment  is  had,  or  within  one 
year  thereafter,  on  the  petition  or  motion  in  writing  of  the  de- 
fendant, grant  a  new  trial  for  any  cause  for  which  by  law  a 
new  trial  may  be  granted,  or  when  it  appears  to  the  court  that 
justice  has  not  been  done,  and  on  such  terms  or  conditions  as 
the  court  shall  direct."  The  Supreme  Judicial  Court  of  Massa- 
chusetts said :  ^^  At  the  time  of  the  passage  of  the  General  Stat- 
utes, therefore,  this  court;  had  no  original  criminal  jurisdiction, 
except  of  capital  cases ;  and  in  these  cases  sentence  has  always 
been  passed  within  a  very  short  time  after  the  trial  and  con- 
viction, and  a  copy  of  the  record  of  the  conviction  and  sentence 
forthwith  transmitted  to  the  Gk)vemor,  in  accordance  with  the 
Bevised  Statutes,  c.  189,  §  11,  and  the  General  Statutes^  o.  174, 
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§  24 ;  and  yet  the  Oeneral  Statutes,  c.  178,  §  7,  in  terms  au- 
thorize a  petition  for  a  new  trial  to  be  presented  to  this  court 
at  any  time  within  one  year  after  the  trial.  The  imavoidabte 
conclusion  is  that  so  long  as  that  year  has  not  elapsed,  and  the 
sentence  has  not  been  carried  into  execution,  the  court  is  au- 
thorized to  entertain  a  petition  for  a  new  triaL" 

In  no  one  of  the  above  cases,  nor  indeed  in  any  case  to  which 
our  attention  has  been  called,  was  there  any  suggestion  of  the 
want  of  power  in  the  legislature  to  authorize  the  granting  of  a 
new  trial  in  an  action  at  law  upon  evidence  discovered  after 
the  term  at  which  the  verdict  or  decision  was  rendered.  So 
far  as  the  power  of  Congress  is  concerned,  we  cannot  conceive 
that  legislation  of  that  character  in  respect  of  cases  at  law,  as 
distinguished  from  cases  in  equity,  infringes  upon  any  right  se- 
cured by  the  Constitution  of  the  TTnited  States. 

In  the  case  now  before  us  it  appears  that  the  operation  of 
the  original  judgment  was  suspended  by  a  supersedeas.  But 
the  statute,  reasonably  construed,  does  not  declare  that  the 
right  to  apply  for  a  new  trial  upon  newly  discovered  evidence 
after  the  term  shall  be  any  the  less  when  the  original  judgment 
is  superseded.  Nor  does  it  declare  that  a  new  trial  of  an  action 
at  law  shall  not  be  applied  for  or  granted  while  the  case  is 
pending  in  the  appellate  court.  It  is  true  that,  in  the  absence 
of  legislation  to  the  contrary,  neither  the  filing  of  a  petition 
for  new  trial  nor  the  granting  of  a  new  trial  by  the  court  of 
original  jurisdiction,  after  the  term  and  upon  newly  discovered 
evidence,  interferes  with  the  power  of  the  appellate  court  to 
proceed  with  the  hearing  and  determination  of  the  case  upon 
the  record  before  it.  But  the  operation  and  effect  of  its  final 
judgment  may  be  ultimately  controlled  by  the  disposition  made 
by  the  court  of  original  jurisdiction  of  an  application  for  a  new 
trial  made  in  conformity  with  a  statute.  If  this  b'l  regarded 
as  an  anomalous  rule  of  procedure  in  actions  at  law,  it  is  suffi- 
cient to  say  that  Congress,  in  its  wisdom  and  in  order  to  pro- 
mote the  ends  of  justice,  saw  proper  to  prescribe  it,  and  we 
know  of  no  reason  to  question  the  authority  it  has  exercised 
upon  this  subject.  All  embarrassment  in  the  present  case  was 
avoided  by  the  fact  that  the  new  trial  of  which  petitioner  com- 
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plains  was  not  granted  while  the  original  case  was  in  this  oonrt 
nor  until  after  our  mandate  had  been  tiled  in  the  court  of  orig- 
inal jurisdiction. 

Our  conclusions  are :  1.  That  the  statute  of  Arkansas  in  ques- 
tion, which  was  made  by  Congress  the  law  of  the  Indian  Terri- 
tory, is  to  be  held  applicable  only  to  actions  and  proceedings 
at  law  in  the  courts  of  that  Territory,  as  distinguished  from 
suits  or  proceedings  in  equity ;  2.  That  an  application  under 
that  statute,  within  the  time  prescribed,  for  a  new  trial  in  an 
action  at  law,  upon  grounds  discovered  after  the  term  at  which 
the  verdict  or  decision  was  rendered,  was  a  matter  of  right, 
and  did  not  require  the  leave  of  any  court — ^the  application 
constituting,  on  appeal,  a  new  action,  in  which  summons  or 
process  would  regularly  issue  against  the  adverse  party,  and 
which  must  be  heard  and  determined  by  the  court  upon  evi- 
dence adduced  by  the  parties. 

It  results  that  the  court  of  original  jurisdiction  acted  within 
the  authority  conferred  upon  it^  and  the  rtUe  for  a  manda- 
mus compelling  it  to  set  aside  the  order  granting  a  new  trial 
must  be  discharged^  wtuL  it  is  so  ordered. 


-••»• 
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Park  street  is  a  pablic  highway  in  the  northwest  section,  of  the  city  of 
WashingtoiL  For  some  days  before  the  accident  which  was  the  gronnd 
of  this  action,  a  steam  roller  had  been  used  in  connection  with  the  work, 
of  resnr^Msing  the  street  with  macadam.  This  roller  became  disabled, 
and  was  placed  close  to  the  south  curb  of  the  street,  a  canvas  cover  was 
placed  over  it,  and  it  was  left  there  for  two  days.  On  the  second  day  the 
horse  of  the  plaintiff  in  error,  being  driven  along  the  street,  became  res- 
tive from  the  flapping  of  the  canvas  cover,  reared,  and  upset  tbe  vehicle, 
and  threw  out  the  plaihtiif,  injuring  him.  Held  that  the  District  of  Co- 
lombia was  not  liable  for  the  injuries  which  the  plaintiff  so  suffered. 
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This  action  was  began  by  the  defendant  in  error  in  the  Su- 
preme Court  of  the  District  of  Columbia.  In  substance  he 
asserted  in  his  declaration  a  right  to  recover  from  the  District 
of  Columbia  a  specified  sum,  upon  the  ground  that  by  its  negli- 
gence, on  November  26, 1896,  he  had  sustained  serious  personal 
injury.  The  negligence  averred  consisted  in  this,  that  for  a 
space  of  two  days  prior  to  and  including  the  date  named  the 
District  had  negligently  and  knowingly  left  upon  a  public  high- 
way known  as  Park  street  a  large  steam  roller,  which  was  cal- 
culated to  frighten  horses  of  ordinary  gentleness;  and  while 
plaintiff  was  driving  along  said  street,  with  due  care,  in  a  car- 
riage drawn  by  a  horse  of  that  disposition,  the  animal  was 
frightened  and  rendered  unmanageable  by  the  steam  roller,  and 
in  the  struggles  of  the  horse  one  of  the  wheels  of  the  carriage 
was  broken,  plaintiff  was  thrown  out  upon  the  ground  with 
great  force,  and  he  sustained  the  injuries  for  which  recovery 
was  asked.    Defendant  filed  a  plea  of  the  general  issue. 

The  evidence  most  favorable  to  the  contention  of  the  plain- 
tiff tended  to  show  the  following :  Park  street  is  a  public  high- 
way in  the  northwest  section  of  the  cit}^  of  Washington,  com- 
mencing at  Fourteenth  street  and  running  westwardly.  For 
several  days  prior  to  the  accident  in  question  a  steam  roller  had 
been  used  in  connection  with  the  work  of  resurfacing  Park 
street  with  macadam.  This  roller  was  of  the  kind  usually  em- 
ployed in  constructing  macadamized  gravel,  roads.  It  had 
three  wheels,  the  tread  of  the  rear  wheel  being  about  eight  feet, 
which  was  its  extreme  width.  The  machine  was  about  eight 
feet  long  and  about  five  or  six  feet  high.  The  smokestack  was 
a  little  higher  than  the  other  part  of  the  machine.  While  the 
roller  was  in  use,  on  the  forenoon  of  the  day  before  the  acci- 
dent hereinafter  referred  to,  it  "broke  down."  The  nature  of 
the  injury  to  the  roller  does  not  appear,  otherwise  than  as  it 
may  be  inferred  from  the  fact  that  the  roller  was  subsequently 
removed  by  horse  power,  that  the  machinery  was  simply  dis- 
abled. On  becoming  out  of  order,  the  roller  was  placed  close 
to  the  south  curb  of  Park  street,  from  twenty  to  fifty  feet  west 
of  Pine  street->^jt  street  fifty  feet  in  width — and  distant  about 
nine  hundred  f^t  westwardly  from  Fourteenth  street.  Over 
VOL.  O^^^^ii— 37 
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the  roller  was  placed  a  canvas  cover.  The  roadway  proper,  at 
the  point  where  the  roller  was  stationed,  was  about  twenty- 
eight  feet  wide,  and  there  was  ample  room  for  the  passage  of 
vehicles  between  the  roller  and  the  northerly  side  of  Park  street 

Aboat  3  o'clock  on  the  afternoon  of  November  26,  1896, 
(Thanksgiving  Day,)  plaintiff  drove  into  Park  street  from 
Foarteenth  street,  and  as  he  did  so  saw  the  steam  roller.  The 
horse  he  was  driving  was  one  which  the  plaintiff  had  owned 
for  several  years,  was  regarded  as  of  an  ordinary  gentle  dispo- 
sition and  had  several  times  been  driven  safely  past  steam  rollers 
when  they  were  in  actoal  operation.  Plaintiff  guided  his  horse, 
intending  to  pass  by  the  roller  in  the  space  to  the  right  thereof, 
but  on  approaching  Pine  street  the  horse  became  restive — ^f rom 
the  flapping  of  the  canvas  cover  on  the  roller  or  from  some 
other  cause — and  when  about  opposite  the  middle  of  Pine  street 
became  unmanageable,  reared  and  upset  the  vehicle,  throwing 
out  and  injuring  the  plaintiff.  The  evidence  also  tended  to 
show  that  other  horses  in  passing  the  foUer  had  exhibited  fear. 

The  case  was  tried  to  a  jury,  and  resulted  in  a  verdict  for 
the  plaintiff.  On  appeal  the  judgment  was  affirmed  by  the 
Court  of  Appeals  of  the  District.    15  App.  D.  C.  363. 

Mr.  Andrew  B.  Dv/oaU  for  plaintiff  in  error.  Jfr.  Clarence 
A.  Brandenburg  was  on  his  brief. 

Mr.  A.  8.  Worthington  for  defendant  in  error.  Mr.  Charles 
Z.  FraUey  was  on  his  brief. 

Mb.  Justice  Wnrrs,  after  making  the  foregoing  statement^ 
delivered  the  opinion  of  the  court. 

That  the  District  of  Columbia  is  not  an  insurer  of  the  safety 
of  travelers  upon  its  streets  is,  of  course,  unquestioned.  This 
being  so,  we  think  the  lower  courts  erred  in  upholding  the 
liability  of  the  District  for  the  injuries  sustained  by  the  plain- 
tiff, under  the  circumstances  disclosed  in  the  record. 

The  steam  roller  in  question  had  been  brought  to  the  place 
where  the  accident  occurred  for  a  lawful  purpose,  viz.,  that  of 
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performing  a  duty  enjoined  upon  the  District  to  keep  in  repair 
the  streets  sabject  to  its  control.  The  use  of  an  appliance  such 
as  a  steam  roller  was  a  necessary  means  to  a  lawful  end — a 
means  essential  to  the  performance  of  a  duty  imposed  by  law. 
It  must,  therefore,  follow  that  if  in  the  legitimate  and  proper 
use  of  such  machine,  with  reasonable  notice  to  the  public  of 
such  use,  an  injury  is  occasioned  to  one  of  the  public,  such  in- 
jury is  dcminum  ab%que  if^uria.  Zone  v.  LewUton^  91  Maine, 
292,  294;  Morton  v.  Frankfort^  56  Maine,  46;  CoMmcroBay. 
Pewaukesj  78  Wisconsin,  66,  commenting  upon  and  explaining 
Hughs9  T.  Fond  du  Zac,  73  Wisconsin,  380.  Conceding  that  the 
roller  was  an  object  calculated  to  frighten  horses  of  ordinary 
gentleness,  yet,  at  the  most,  the  liability  of  the  municipality  for 
negligently  permitting  such  objects  to  remain  within  the  limits 
of  a  highway,  if  it  exists,  must  primarily  be  dependent  upon  the 
fact  that  they  are  unlawfully  upon  the  highway. 

The  sole  negligence  complained  of  in  the  declaration  was 
averred  to  consist  in  keeping  the  steam  roller  in  question  on 
Park  street  for  the  space  of  two  days  so  as  to  be  a  public 
nuisance  and  dangerous  to  travelers  passing  along  said  street 
with  their  carriages  and  horses.  There  was  no  allegation  that 
the  roller  in  consequence  of  its  being  disabled  presented  such  a 
changed  appearance  that  the  danger  of  its  frightening  an 
animal  was  enhanced.  Nor  was  there  any  averment  that  the 
negligence  was  committed  in  the  use  of  the  <»knvas  covering, 
and  no  proof  was  offered  on  the  trial  tending  to  show  that  such 
a  cover  was  not  the  means  usually  employed  to  protect  steam 
rollers  from  the  weather  when  they  were  lawfully  on  the  street 
and  for  the  time  being  not  in  use. 

Where  but  one  inference  can  reasonably  be  drawn  from  the 
evidence  the  question  of  negligence  or  no  negligence  is  one  of 
law  for  the  court.  Northern  Pacific  RaUroad  Co.  v.  Freeman^ 
174  U.  8.  379, 384 ;  Me^opolitan  Railway  Co.  v.  Jackaonj  3  App. 
Oas.  193.  It  is  only  where  the  evidence  is  such  that  reasonable 
men  may  fairly  differ  as  to  the  deductions  to  be  drawn  there- 
from, that  the  determination  of  the  fact  of  negligence  should  be 
submitted  to  a  jury.  Warner  v.  Baltimore  cfe  Ohio  Railroad, 
168  U.  S.  339,  348.    The  question  which  here  arises  then  is, 
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Did  the  evidenoe  justify  the  trial  conrt  in  permitting  the  jnry 
to  determine  whether  or  not  in  allowing  the  disabled  roller  to 
remain  at  the  place  referred  to,  under  the  circumstances  stated, 
the  District  negligently  and  unlawfully  obstructed  the  highway  ? 
We  shall  assume  that  the  period  when  the  steam  roller  be- 
came unserviceable  while  in  use  on  Park  street  was  the  forenoon 
of  the  day  prior  to  the  accident,  as  claimed  by  the  plaintiff. 
The  right,  however,  to  use  a  steam  roller  upon  a  public  street  for 
the  purpose  of  the  repair  of  such  street  we  think  necessarily  in- 
cludes the  right  to  retain  the  roller  upon  the  street  until  a 
reasonable  time  after  the  necessity  for  the  use  of  the  machine 
has  terminated,  in  the  meantime  exercising  due  care  in  the  de- 
posit of  the  machine  when  not  in  use  and  giving  due  notice  and 
warning  to  the  public  of  the  presence  of  such  machine  if  travel 
upon  the  street  is  permitted.  We  can  perceive  no  difference 
in  principle  between  using  and  keeping  a  steam  roller  on  the 
streets  until  the  completion  of  a  particular  work  and  the  main- 
taining a  lawful  excavation,  such  as  for  the  construction  of  a 
sewer  or  of  an  underground  road  and  the  use  of  an  engine,  der- 
rick, ete.,  in  connection  with  the  hoisting  of  earth  from  an  ex- 
cavation. The  appliances  used  in  connection  with  such  excavar 
tions,  even  though  calculated  to  frighten  horses  of  ordinary 
gentleness  not  familiar  with  such  objects,  undoubtedly  may  be 
retained  at  the  place  where  needed  until  the  necessity  therefor 
has  ceased,  and  the  circumstance  that  such  appliances  become 
temporarily  disabled  cannot,  in  reason,  be  held  to  affect  the 
right  of  the  municipal  authorities  to  keep  such  machinery  on 
the  works  until  in  the  ordinary  course  of  events  and  in  the 
exercise  of  a  reasonable  discretion  it  is  found  convenient  either 
to  there  make  the  needed  repairs  or  to  remove  the  appliances 
elsewhere  for  that  purpose.  Now,  the  only  inference  warranted 
by  the  record  is  that  when  the  steam  roller  in  question  got  out 
of  order  it  was  being  used  upon  the  street,  and  the  necessity  for 
its  further  use  continued  to  exist.  Had  the  machine  not  broken 
down,  or  had  needed  repairs  been  made  to  it  at  the  place  where 
the  roller  was  deposited,  it  might  lawfully  have  been  allowed 
to  remain  upon  the  street  while  its  further  use  was  required, 
and  until  it  was  reasonably  convenient  to  remove  it.    Under 


DISTRICT  OF  COLUMBIA  v.  MOULTON.  581 

Opinion  of  the  Coort 

snoh  a  state  of  facts  as  has  been  detailed  there  was  nothing 
either  in  the  circnmstanoe  of  the  disabling  of  the  machine,  or  in 
the  detention,  warranting  the  inference  that  the  right  to  leave 
the  roller  upon  the  street  over  a  legal  holiday  did  not  exist,  and 
that  an  illegal  ase  of  the  highway  had  originated.  It  foUows 
that  the  facts  in  evidence  respecting  the  keeping  of  the  roller 
on  Park  street  daring  the  period  referred  to  did  not  justify  the 
submission  to  the  jury  of  the  question  whether  the  District  was 
negligent  in  so  keeping  the  machine,  as  it  could  not  reasonably 
have  been  inferred  that  the  employes  of  the  District  were  neg- 
ligent in  failing  to  remove  the  machine  before  the  occurrence 
of  the  accident. 

As  respects  the  notice  owing  to  the  plaintiff  of  the  presence 
of  the  roller,  we  agree  with  the  opinion  of  the  Supreme  Judi- 
cial Court  of  Maine  in  Lane  v.  LewiMon^  supra,  that  where  a 
steam  roller  is  allowed  to  remain  upon  a  municipal  highway  it 
is  requisite  that  the  municipality  causing  the  obstruction  should 
give  reasonable  notice  to  the  traveling  public  of  its  presence, 
but  that  a  view  of  its  obstruction  itself  in  time  to  avoid  it  with- 
out injury  amounts  to  notice.  In  othei*  words,  as  stated  by  the 
Maine  court, "  No  one  needs  notice  of  what  he  already  knows," 
and  ^'  Knowledge  of  the  danger  is  equivalent  to  prior  notice." 
91  Maine,  296.  That  the  plaintiff  had  notice  of  the  presence 
of  the  roller  on  Park  street  in  ample  time  to  have  avoided  it,  is 
undisputed.  When  he  turned  from  Fourteenth  street  into  Park 
street  it  was  broad  daylight,  there  was  nothing  to  obstruct  his 
view  westward,  and  in  fact  he  testified  that  the  roUer  was  in 
plain  sight.  He  was  not  induced  or  directed  by  the  agents  of 
the  District  to  proceed  past  the  roller.  He  knew  that  such 
objects  sometimes  frightened  horses,  but  from  his  acquaintance 
with  the  disposition  of  his  horse  he  believed  that  he  could  con- 
trol the  animal  and  drive  safely  past  the  roller,  and  he  volunta- 
rily undertook  to  do  so.  Now,  it  seems  clear — particularly  as 
the  danger  was  neither  hidden  nor  concealed — that  the  District 
was  under  no  obligation  to  restrain  the  plaintiff  from  attempt- 
ing to  pass,  either  by  closing  Park  street  or  by  other  means. 
The  District  ^as  not  bound  to  presume  that  it  would  be  neces- 
sarUy  bazarri^^s  to  attempt  to  drive  past  the  roller,  stationary 
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and  quiet  as  it  was,  and  familiar  as  horses  in  a  large  city  nsoally 
are  to  the  sight  and  sounds  of  electric  and  cable  oars  and  horse- 
less motors.  The  District,  at  best,  was  only  chargeable  with 
notice  that  the  roller  was  an  object  which  might  frighten  some 
horses  of  ordinary  gentleness,  not  that  it  would  inevitably  do 
so.  It  was  bound  to  give  sufficient  warning  to  drivers  pf  the 
presence  of  the  roller  in  time  to  enable  them  to  avoid  passing 
it,  if  desired.  The  District,  however,  had  a  right  to  assume 
that  a  driver  of  mature  age  was  familiar  with  the  habits  and 
disposition  of  his  horse,  and  was  possessed  of  the  common  knowl- 
edge respecting  the  tendency  of  steam  rollers  to  occasionally 
frighten  such  animals.  The  roller  being  lawfully  on  the  street, 
the  District  was  not  bound  to  guard  against  the  consequences 
of  a  voluntary  attempt  to  drive  by  this  roller.  Certainly,  if  a 
driver  believed  that  it  would  not  be  the  natural  and  proper  con- 
sequence of  such  an  attempt  that  his  safety  would  be  endan- 
gered, the  District  ought  not  to  be  charged  with  notice  that 
the  attempt  would  be  dangerous  either  to  life  or  to  Hmb. 

The  foregoing  observations  sufficiently  indicate  the  errors 
committed  by  the  trial  court  in  the  instructions  given  to  the 
jury  and  in  the  refusal  to  give  requested  instructions,  to  which, 
exceptions  were  noted.  It  suffices  to  say  in  conclusion  that  the 
trial  court  erred  in  refusing  to  instruct  the  jury,  as  requested, 
that  upon  the  whole  evidence  in  the  case  their  verdict  should 
be  for  the  District.  As  said  by  this  court,  speaking  through 
Mr.  Justice  Blatchford,  in  Schofield  v.  Chicago^  Milwaukee  db 
iSt.  Paul  BaOway  Co.,  114  U.  S.  616, 618 : 

<<  It  is  the  settled  law  of  this  court  that,  when  the  evidence 
given  at  the  trial,  with  all  the  inferences  which  the  jury  could 
justifiably  draw  from  it,  is  insufficient  to  support  a  verdict  for 
.the  plaintiff,  so  that  such  a  verdict,  if  returned,  must  be  set 
aside,  the  court  is  not  bound  to  submit  the  case  to  the  jury,  but 
may  direct  a  verdict  for  the  defendant.  Improvement  Co,  v. 
M^meon,  14  Wall  442 ;  Pleasants  v.  Font,  22  Wall.  116 ;  Her- 
heH  V.  BuOer,  97  U.  S.  819 ;  Bowditeh  v.  Boston,  101  TJ.  S.  16 ; 
Griggs  v.  Souston,  104  U.  8.  558 ;  RandaU  v.  Baltimore  db 
Ohio  Railroad  Co.,  109  U*  8. 478 ;  Anderson  County  Comrs.  v. 
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Bedly  118  XJ.  S.  227 ;  Ba/ylis  v.  Trmder^  Inmncmce  Co.^  118 
U.  S.  816." 

Thejtulgment  of  the  Court  of  Appeals  of  the  District  of  Co- 
lumbia  is  reversed,  with  instrttctions  to  that  court  to  reverse 
tiie  judgment  of  the  Supreme  Court  of  the  District  of  Columbia, 
and  to  ffrarU  a  new  trial. 


^•^ 
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EBBOB  TO  THE  SUPBEME  OOUBT  OF  THE  STATE  OF  ILLIKOIS. 
Ko.  410.    Salnnltted  jmnoary  7, 1901. -Decided  May  27, 1901. 

The  question  whether  the  record  and  Judicial  proceedings  in  the  Michigan 
court  received  full  faith  and  credit,  in  the  courts  of  Iliinols  is  one  for  this 
court  to  consider  and  determine;  and  It  holds  that,  upon  the  facts  dis- 
closed in  the  record,  the  courts  of  Illinois  did  give  to  the  judgment  and 
Judicial  proceedings  of  the  state  court  of  Michigan  full  faith  and  credit, 
within  the  meaning  of  the  Constitution. 

The  Judgment  in  question  in  this  case  did  not  necessarily  import  that  the 
plaintiff  had  received  satisfaction  of  her  claim. 

The  distinction  between  Halderman  v.  United  8t<Ue8^  91  IT.  S.  584,  and 
United  States  v.  Parker,  120  U.  S.  89,  shown. 

In  June,  1896,  Dora  Marks  brought  an  action  in  the  circuit 
court  of  Cook  County,  Illinois,  against  Lewis  Jacobs,  for  false 
representations  and  deceit  whereby  the  plaintiff  had  been  in- 
duced to  become  a  member  of  a  corporation  known  'as  the 
Chicago  Furniture  and  Lumber -Company  of  Escanaba,  Michi- 
gan, composed  of  said  Jacobs  and  one  Nathan  Neufeldt,  and  to 
pay  into  such  concern  the  sum  of  $5000.  The  plaintiff  sought 
to  recover  in  this  action  the  money  so  expended  by  her,  alleging 
that  the  shares  of  stock  so  taken  by  her  in  said  company  were 
worthless. 

The  defendant  filed  a  demurrer  to  the  declaration,  which  was 
overruled,  and  thereupon  he  filed  a  plea  of  not  guilty,'  and  also 
several  special  pleas,  in  which  he  set  up,  in  substance,  that  the 
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plaintiff,  on  or  about  December  4, 1893,  ingtitated  an  action  in 
the  circuit  court  of  Delta  County,  Michigan,  against  the  Chicago 
Furniture  and  Lumber  Company,  to  recover  the  sum  claimed 
in  the  present  suit ;  that  service  was  duly  had  upon  said  com- 
pany, which  entered  its  appearance,  and  said  court  acquired 
jurisdiction  of  the  parties  to  said  cause  and  the  subject-matter 
thereof ;  that,  afterwards,  the  said  parties  came  to  a  settlement 
of  said  cause;  that,  on  July  25, 1894,  the  said  court  entered  the 
following  order :  "  This  cause  having  been  settled,  it  is  hereby 
discontinued  by  consent  of  both  parties,  without  cost  to  either 
party ;  *'  and  that  the  said  plaintiff  had,  therefore,  received  full 
satisfaction  of  the  claim  upon  which  the  present  suit  is  based. 
These  special  pleas  were  traversed,  and  the  trial  resulted  in  a 
verdict  in  favor  of  the  plaintiff  for  $4000.  At  the  trial  of  the 
present  case  the  plaintiff  put  in  evidence  a  written  agreement 
between  the  Chicago  Furniture  and  Lumber  Company  and  Dora 
Marks,  in  the  following  terms : 

"  Articles  of  agreement  made  and  entered  into  this  14th  of 
July,  A.  D.  1894,  by  and  between  the  Chicago  Furniture  and 
Lumber  Company,  a  corporation,  of  the  city  of  Escanaba,  Delta 
County,  Michigan,  parties  of  the  first  part,  and  Dora  Marks  of 
Denver,  Colorado,  party  of  the  second  part.  Party  of  the  first 
part  agrees  to  purchase  the  twenty  thousand  dollar  ($20,000) 
worth  of  stock  of  the  said  Chicago  Furniture  and  Lumber  Com- 
pany, which  the  party  of  the  second  part  holds,  for  the  sum  of 
$4000,  to  be  paid  for  as  follows :  $1000  to  Mead  and  Jennings, 
attorneys  for  said  party  of  the  second  part,  as  soon  as  the  par- 
ties of  the  first  part  dispose  of  their  treasury  stock  to  the  amount 
of  $1000  or  interest  other  capital  in  said  company  to  the 
amount  of  $1000  and  $3000  to  said  party  of  the  second  part, 
on  the  day  that  the  plant  now  occupied  by  the  parties  of  the 
first  part  m  said  city  of  Escanaba  is  turned  over  to  them,  and  a 
clear  title  to  the  property  earned  by  them.  Parties  of  the  first 
part  further  agree  to  discontinue  the  damage  suit  now  pending 
against  the  party  of  the  second  part  without  cost.  Said  par- 
ties of  the  first  part  further  agree  to  release  said  party  of  the 
second  part  from  all  liability  of  said  second  party  for  the  bal- 
ance due  on  unpaid  stock.    Party  of  the  second  part  agrees  to 


JACOBS  V.  MARKvS.  585 

Opinion  of  the  Court. 

sell  her  said  stock  of  $20,000  to  the  parties  of  the  first  part  and 
accept  payraient  as  aforesaid  mentioned.  Party  of  the  second 
part  also  agrees  to  discontinue  the  suit  now  pending  under  at- 
tachment proceedings  against  party  of  the  first  part,  without 
cost.    Said  stock  to  be  transferred  as  paid  for. 

"  In  witness  whereof  the  parties  have  hereunto  set  their 
hands  and  seals  the  day  and  year  first  above  written." 

Thereupon,  over  the  objections  of  the  defendant  Jacobs,  the 
plaintiff  was  permitted  to  testify  that  the  company  never  car- 
ried out  the  agreement  under  which  the  suit  was  brought,  and 
that  she  never  recovered  a  single  dollar  in  satisfaction  of  her 
claim.  The  defendant  requested  the  court  to  instruct  the  jury 
that  the  settlement  of  the  Michigan  case  constituted  a  bar  to 
this  action.  These  instructions  were  refused,  and  the  trial  re- 
sulted in  a  verdict  and  judgment  in  favor  of  the  plaintiff  in  the 
sum  of  $4000. 

The  cause  was  taken  to  the  Appellate  Court  of  Illinois,  which 
first  reversed,  and  then,  on  rehearing,  affirmed,  the  judgment 
of  the  trial  court ;  and,  afterwards,  to  the  Supreme  Court  of 
Illinois,  which,  on  December—,  1899,  affirmed  the  judgment  of 
the  Appellate  Court.  A  writ  of  error  was  thereupon  allowed 
by  this  court. 

1£t.  Louis  J.  Bhim  and  Mr.  Edga/r  C.  Blum  for  plaintiff  in 
error. 

Mr,  John  F,  Dillon^  Mr.  Andrew  J.  Hi/rsM  and  Mr.  John 
W.  By  am  for  defendant  in  error. 

Mb.  Justioe  Shteas  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

The  plaintiff  in  error  alleges  error  in  the  action  of  the  Illinois 
courts  in  failing  to  give  full  faith  and  credit  to  the  judicial 
record  and  proceedings  of  the  circuit  court  of  Delta  County, 
Michigan. 

A  contention  is  made  on  behalf  of  the  defendant  in  error 
that  the  decision  of  the  state  Supreme  Court  did  not  rest  on  a 
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Federal  qaestioiiy  and  that,  henoe,  under  the  doctrine  of  Sedw- 
ger  y.  McCarmick^  175  U.  S.  274,  and  caflfas  therein  cited,  we 
have  no  jurisdiction  to  review  it. 

But  the  record  discloses  that,  at  the  trial  in  the  circuit  court 
of  Cook  County,  the  defendant,  after  having  put  in  evidence 
the  record  of  proceedings  in  the  circuit  court  of  Delta  County, 
Michigan,  wherein  Dora  Marks  was  plaintiff  and  the  Chicago 
Furniture  and  Lumber  Company  was  defendant,  asked  the 
court  to  give  the  following  instruction : 

^^  You  are  instructed  that  if  you  find  from  the  evidence  that 
the  plaintiff  herein  instituted  a  suit  in  the  circuit  court  of  Delta 
County,  Michigan,  against  the  Chicago  Furniture  and  Lumber 
Company  for  the  purpose  of  recovering  the  $4000  involved  in 
this  suit  now  before  you,  and  that  she  made  a  settlement  of 
this  cause  with  the  defendant  therein  or  any  one  else,  that  the 
plaintiff  is  barred  from  the  further  prosecution  of  this  suit,  and 
the  verdict  of  the  jury  must  be  for  the  defendant."  And,  in 
support  of  the  motion  for  a  new  trial,  it  appeajrs  that  the  de- 
fendant alleged  that  "  the  verdict  and  action  of  the  court  fail 
to  give  full  faith  and  credit  to  the  judgment  of  the  circuit  court 
of  Delta  County,  Michigan,  in  the  case  of  Dora  Marks  v.  Tke 
Chicago  Furniture  and  Lumber  Company^  contrary  to  art.  4, 
sec.  1,  of  the  Constitution  of  the  United  States,  which  provides: 
'  Full  faith  and  credit  shall  be  given  in  every  State  to  the  pub- 
lic acts,  records  and  judicial  proceedings  of  every  other  State.' " 

It  also  appears  that,  in  the  tenth  assignment  of  error  filed  in 
the  Appellate  Court,  it  was  alleged  that  the  circuit  court  had 
erred  in  failing  to  give  full  faith  and  credit  to  the  judgment, 
records  and  judicial  proceedings  of  the  circuit  court  of  Delta 
County,  Michigan,  as  required -by  the  Constitution  of  the  Uni* 
ted  States. 

It  further  appears  that,  in  the  assignment  of  errors  filed  in 
the  Supreme  Court  of  Illinois  to  the  judgment  and  action  of 
the  Appellate  Court,  it  was  alleged  that  the  Appellate  Court 
erred  in  ^^  not  reversing  said  judgment  by  reason  of  the  error 
of.  the  circuit  court  in  failing  to  give  full  faith  and  credit  to 
the  judgment  and  judicial  proceedings  of  the  circuit  court  of 
Delta  County,  Mich.,"  and  also  error  was  alleged  in  that  '^  the 
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Appellate  Court  erred,  as  did  the  circuit  court,  in  failing  to 
give  full  faith  and  credit  to  the  judgment  of  the  circuit  court 
of  Delta  County,  Michigan,  rendered  in  the  case  of  Dora  Marks 
r.  The  Chicago  Furniture  and  Lumber  Company^  and  intro- 
duced in  evidence  in  this  cause,  which  judgment  is  as  follows: 
*  This  cause  having  been  settled,  it  is  hereby  discontinued  by 
consent  of  both  parties  without  cost  to  either  party,'  as  required 
by  article  four,  section  one,  of  the  Constitution  of  the  United 
States." 

And  it  is  assigned  for  error  in  this  court  that  the  courts  be- 
low failed  to  give  full  faith  and  credit  to  the  judicial  records 
and  proceedings  of  the  circuit  court  of  Delta  County,  Miohi' 
gan,  in  the  case  of  Dora  Marks  v.  I%6  Chicago  Fwmitfure  and 
Lwmher  Cmnpcmy^  and  thus  deprived  the  plaintiff  in  error  of 
his  rights  and  privileges  under  said  article  4,  section  1,  of  the 
Constitution  of  the  United  States ;  and,  indeed,  this  is  the  sole 
error  relied  on  here  by  the  plaintiff  in  error. 

We  think,  therefore,  that  the  question  whether  the  record 
and  judicial  proceedings  in  the  Michigan  court  received  full 
faith  and  credit  in  the  courts  of  Illinois  is  one  for  us  to  consider 
and  determine,  and  we  hence  decline  to  dismiss  the  writ  of 
error.  Oreen  v.  Van  Btishirk,  5  Wall.  307,  314 ;  Carpenter  v. 
Strange,  141  U.  S.  87,  103';.  Huntington  v.  Ati/rill,  146  U.  S. 
667,  684. 

We  come,  then,  to  the  question  whether,  upon  the  facts  dis- 
closed in  this  record,  the  courts  of  Ulinois  gave  full  faith  and 
credit,  within  the  meaning  of  the  Constitution  of  the  United 
States,  to  the  judgment  and  judicial  proceedings  of  the  state 
court  of  Michigan. 

And,  first,  what  was  the  case  made  by  the  pleadings  ? 

The  declaration  was  in  action  on  the  case,  and  alleged  that 
the  defendant  induced  the  plaintiff,  by  false  and  fraudulent 
representations,  to  join  him  and  one  Neufeldt  in  a  scheme  to 
form  a  corporation  for  the  purpose  of  carrying  on  the  business 
of  the  manufacture  and  sale  of  furniture  in  the  town  of  Esca- 
naba,  in  the  gtftte  of  Michigan,  and  to  furnish  and  pay  to  the 
defendant  tjj^  ^uni  of  $6000,  for  which  the  plaintiff  was  to  re- 
ceive sIiarQi^    ^  stock  in  the  proposed  company ;  that,  relying  on 
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the  said  false  and  fraudulent  representations,  (the  nature  of 
which  were  stated  in  the  deolaratiou,)  the  plaintiff  paid  over 
the  said  sum  of  $5000,  and  beoame  a  member  of  the  corporation 
known  as  the  Chicago  Furniture  and  Lumber  Company,  com- 
posed of  the  plaintiff,  the  defendant  and  said  Neufeldt ;  that, 
owing  to  the  fact  that  the  said  representations  as  to  the  defend- 
ant and  Neufeldt  putting  in  large  sums  of  money  into  the 
enterprise  proved  to  be  false  and  untrue,  as  the  defendant  well 
knew,  the  shares  of  stock  taken  by  plaintiff  were  valueless,  and 
so  the  defendant  falsely  deceived  and  defrauded  the  plaintiff, 
to  her  damage  in  the  sum  of  ten  thousand  dollars. 

To  this  declaration  the  defendant  pleaded  the  general  issue  of 
not  guilty,  and  several  special  pleas,  setting  forth,  in  several 
phases,  that  after  the  making  of  the  said  alleged  false  represen- 
tations by  the  defendant,  and  after  the  plaintiff  had  parted  with 
her  money  on  the  strength  thereof,  as  set  out  in  the  declaration, 
the  plaintiff,  on  or  about  the  4th  of  December,  1893,  instituted 
an  action  in  the  circuit  court  of  Delta  County,  Michigan,  against 
the  Chicago  Furniture  and  Lumber  Company,  whereby  she 
sought  to  recover  from  said  company  the  sum  of  four  thousand 
dollars,  which  she  asserted  the  said  company  owed  her  as  having 
been  fraudulently  contracted  and  procured ;  that  the  company 
was  served  and  appeared ;  that  afterwards  the  plaintiff  and  the 
defendant  company  came  to  a  settlement  of  the  said  cause  of 
action,  and  an  order  was  duly  entered  on  July  25, 1894,  in  said 
circuit  court  of  Delta  County,  Michigan,  in  the  following  terms : 

^^  This  cause  having  been  settled,  it  is  hereby  discontinued  by 
consent  of  both  parties  without  cost  to  either  party ;  '^  that  the 
said  cause  of  action  set  forth  in  the  declaration  in  this  cause  is 
brought  upon  the  same  claim  upon  which  the  said  action  was 
brought  by  the  said  Dora  Marks  against  the  said  Chicago  Fur- 
niture and  Lumber  Company ;  that  thus  "  the  plaintiff  has  re- 
ceived satisfaction  and  payment  of  her  said  claim ;  and  this  the 
defendant  is  ready  to  verify." 

To  these  special  pleas  the  plaintiff  filed  a  replication,  ailing 
that  the  cause  of  action  set  forth  in  her  said  declaration  was  not 
the  same  claim  as  that  sued  on  by  the  plaintiff  against  the  Chi- 
cago Furniture  and  Lumber  Company  in  the  circuit  court  of 
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Delta  County,  Michigan,  and  that  she,  the  plaintiff,  did  not,  nor 
has  she  at  any  time  received  satisfaction  of  her  said  claim  sued 
on  herein,  and  of  this  put  herself  npon  the  country. 

In  the  trial  of  the  issnes  thus  made  up  the  defendant  put  in 
evidence  a  certified  copy  of  the  proceedings  in  the  Michigan 
court,  and  the  plaintiff,  in  connection  therewith,  put  in  evidence 
an  agreement  between  the  Chicago  Furniture  and  Lumber 
Company  and  Dora  Marks,  in  the  following  terms : 

"  Articles  of  agreement  made  and  entered  into  this  14th  day 
of  July,  A.  D.  1894,  by  and  between  the  Chicago  Furniture 
and  Lumber  Company,  a  corporation,  of  the  city  of  Escanaba, 
Delta  County,  Michigan,  parties  of  the  first  part,  and  Dora 
Marks,  Denver,  Colorado,  party  of  the  second  part.  Party  of 
the  first  part  agrees  to  purchase  the  twenty  thousand  dollars' 
worth  of  stock  of  the  said  Chicago  Furniture  and  Lumber  Com- 
pany, which  the  party  of  the  second  part  holds,  for  the  sum  of 
$4000,  to  be  paid  as  follows:  $1000  to  Mead  &  Jennings, 
attorneys  for  said  party  of  the  second  part,  as  soon  as  the  said 
parties  of  the  first  part  dispose  of  their  treasury  stock  to  the 
amount  of  $1000  or  interest  other  capital  in  said  company  to 
the  amount  of  $1000  and  $3000  to  said  party  of  the  second 
part,  on  the  day  that  the  plant  now  occupied  by  the  parties  of 
the  first  part  in  said  city  of  Escanaba  is  turned  over  to  them 
and  a  dear  title  to  the  property  earned  by  them.  Parties  of 
the  first  part  further  agree  to  discontinue  the  damage  suit  now 
pending  against  the  party  of  the  second  part  without  cost 
Said  parties  of  the  first  part  further  agree  to  release  said  party 
of  the  second  part  from  all  liability  of  said  second  party  for  the 
balance  due  on  unpaid  stock.  Party  of  the  second  part  agrees 
to  sell  her  said  stock  of  $20,000  to  the  parties  of  the  first  part 
and  accept  payment  as  aforesaid  mentioned.  Party  of  the 
second  part  also  agrees  to  discontinue  the  suit  now  pending 
undeir  attachment  proceedings  against  party  of  the  first  part 
without  cost.    Said  stock  to  be  transferred  as  paid  for." 

On  July  21, 1897,  the  jury  found  the  defendant  guilty,  and 
assessed  the  plaintiff's  damages  at  four  thousand  dollars,  and  on 
November  39,  ]g97,  after  a  motion  for  a  new  trial  had  been 
made  and  oyei*)*>,  j^d^  ^  ^^^  judgment  was  entered  according  to 
the  verdict. 
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Ab  already  stated,  the  judgment  of  the  drcnit  eoort  was  af- 
firmed by  the*  Appellate  Court,  whose  judgment  was  affirmed 
by  the  Supreme  Court  6t  Illinois. 

It  is,  of  course,  obvious  that  none  of  the  errors  assigned  to 
the  rulings  of  the  trial  court,  in  the  admission  or  rejection  of 
evidence,  or  to  its  instructions  to  the  jury,  nor  those  assigned 
to  the  judgments  of  the  Appellate  and  Supreme  Courts,  can  be 
considered  by  us  except  as  they  affect  the  question  of  the  legal 
import  of  the  Michigan  judgment,  as  concluding  the  controversy 
between  the  parties  in  the  Illinois  courts. 

The  trial  court  did  not  reject  the  record  of  the  proceedings 
in  the  Michigan  court  as  evidence  entitled  to  be  considered  by 
the  court  and  jury  in  the  Illinois  court.  Did  those  prooeedinin 
disclose  that  the  cause  of  action  in  the  Michigan  court  was,  in 
legal  contemplation,  the  same  with  that  asserted  in  the  Illinois 
court!  Did  they  disclose  that  the  plaintiff,  by  making  the 
settlement  therein,  had  received  satisfaction  of  her  claim  against 
Jacobs  asserted  in  the  present  action }  Did  they  disclose  that 
the  plaintiff,. by  bringing  and  discontinuing  an  action  against 
the  furniture  company,  accept  the  agreement  of  July  14,  1894, 
as  a  satisfaction  of  her  alleged  claim,  and  did  such  conduct  on 
her  part  operate  as  a  release  of  that  company,  and,  if  so,  did 
the  release  operate  in  favor  of  the  defendant  in  the  present 
suit? 

So  far  as  these  questions  involve  matters  of  fact  they  are 
concluded  by  the  verdict  of  the  jury.  That  verdict  imports, 
under  the  issues  formed  by  the  pleadings,  that  the  claim  asserted 
against  the  corporation  in  the  Michigan  court  was  not 'the  same 
with  that  asserted  against  Jacobs  in  the  circuit  court  of  Illinois^ 
and  that,  whether  or  not  the  claims  were  the  same,  the  plaintiff 
never  received  payment  or  satisfaction  of  her  claim. 

The  plaintiff  in  error;  therefore,  is  bound  to  maintain  that, 
as  a  necessary  implication' of  law,  regardless  of  the  verdict  of 
the  jury,  the  two  actions  asserted  the  same  claim,  and  that 
the  judgment  and  proceedings  in  the  Michigan  court  pre- 
cluded the  plaintiff  from  maintaining  a  subsequent  suit  against 
the  defendant  in  the  Illinois  court. 

It  is,  no  doubt,  true  that  the  object  of  the  plaintiff  was  the 


JACOBS  V.  MARKS.  591 

Opinion  of  tiie  Court. 

same  in  both  saitSi  namely,  to  be  indemnified  for  the  loss  in- 
curred by  patting  her  money  into  the  venture,  but  it  does  not 
follow  that  the  causes  of  action  were  the  same.  Apparently, 
the  theory  of  her  action  against  the  company  was  to  treat  the 
money  advanced  as  a  loan  made  to  the  company  and  induced 
by  false  representations.  But  if  she  found  herself  mistaken  in 
her  choice  of  a  remedy,  she  was  not  thereby  deprived  of  a  right 
of  redress  against  the  person  who  had  deceived  her.  It  is,  how- 
ever, contended  that  she  was  entitled  to  but  one  satisfaction, 
and  that  the  legal  import  of  the  judgment  in  the  Michigan 
court  is  that  she  had  received  a  satisfaction  of  her  claim  in  that 
suit.  But  we  think  that  the  judgment  in  question  did  not 
necessarily  import  that  the  plaintiff  had  received  satisfaction  of 
her  daim.  The  recital  that  the  cause  had  been  settled  was  not 
an  adjudication  by  the  court.  It  evidently  had  reference  to  the 
a^^reement  of  July  14,  1894,  which  was  matter  dehors  the 
record,  and  with  which  the  court  had  nothing  to  do.  The  entry 
that  the  ^^  cause  is  hereby  discontinued  by  consent  of  both  par- 
ties, without  cost  to  either  party,"  although  entered  as  a  judg- 
ment of  the  court,  does  not  of  itself  import  an  agreement  to 
terminate  the  controversy,  nor  imply  an  intention  to  merge  the 
cause  of  action  in  the  judgment  The  case  of  Halderman  v. 
United  States^  91 U.  S.  584,  is  quite  in  point.  There  a  judgment 
entry  in  the  words  '^  dismissed  agreed  "  was  pleaded,  in  a  sub- 
sequent action,  as  a  former  recovery,  but  it  was  held  by  the 
Circuit  Court  and  by  this  court  that  such  ah  entry  did  not  sus- 
tain the  plea.  It  was  said  by  Mr.  Justice  Davis,  delivering  the 
opinion : 

"  It  is  a  general  rule  that  a  plea  of  former  recovery,  whether 
it  be  by  confession,  verdict,  or  demurrer,  is  a  bar  to  any  new 
action  of  the  same  or  the  like  nature  for  the  same  cause.  This 
rule  conforms  to  the  policy  of  the  law,  which  requires  an  end  to 
the  litigation  after  its  merits  have  been  determined.  But  there 
must  be  at  least  one  decision  on  the  right  between  the  parties 
before  there  can  be  said  to  be  a  termination  of  the  controversy, 
and  before  a  judgment  can  avail  as  a  bar  to  a  subsequent  suit. 
Conceding  that  this  action  is  between  the  same  parties  as  well 
as  for  the  same  subject-matter  as  the  former  one,  are  the  United 
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States  barred  from  a  recovery  by  reason  of  anything  all^^  in. 
the  pleas }  The  first,  second  and  fourth  pleas  are  not  essentially 
different  In  each  the  judgment  relied  on  is  ^  that  the  said  suit 
is  not  prosecuted  and  be  dismissed.'  This  entry  is  nothing  more 
than  the  record  of  a  nonsuit,  although  the  customary  technical 
language  is  not  used.  But  the  plaintiffs  in  error  deny  that  this 
is  the  effect  of  the  order,  and  insist  that  the  pleas  present  a  case 
of  retraxit^  by  which  the  United  States  forever  lost  their  action, 
because  they  voluntarily  announced  to  the  court  that,  on  the 
defendants  paying  the  costs,  the  suit  be  dismissed.  Such  an 
announcement  does  not  imply  that  they  had  no  cause  of  action, 
or,  if  they  had,  that  they  intended  to  renounce  it,  or  that  it  was 
adjusted.  Nonsuits  are  frequently  taken  on  payment  of  costs 
by  the  adverse  party,  in  order  that  the  controversy  may  be  ar- 
ranged out  of  court ;  but  they  do  not  preclude  the  institution 
and  maintenance  of  subsequent  suits  in  case  of  failure  to  settle 
the  matters  in  dispute.  .  .  .  Whatever  may  be  the  effect 
given  by  the  courts  of  Kentucky  to  a  judgment  entry '  dismissed 
agreed,'  it  is  manifest  that  the  words  do  not  of  themselves  im- 
port an  agreement  to  terminate  the  controversy,  nor  imply  an 
intention  to  merge  the  cause  of  action  in  the  judgment.  Suits 
are  often  dismissed  by  the  parties ;  and  a  general  entry  is  made 
to  that  effect,  without  incorporating  in  the  record,  or  even 
placing  on  file,  the  agreement.  It  may  settle  nothing,  or  it 
may  settle  the  entire  dispute.  If  the  latter,  there  must  be  a 
proper  statement  to  that  effect  to  render  it  available  as  a  bar. 
But  the  general  entry  of  the  dismissal  of  a  suit  by  agreement  is 
evidence  of  an  intention,  hot  to  abandon  the  claim  on  which  it 
is  founded,  but  to  preserve  the  right  to  bring  a  new  suit  thereon, 
if  it  becomes  necessary.  It  is  a  withdrawal  of  a  suit  on  terms, 
which  may  be  more  or  less  important.  They  may  refer  to  costs, 
or  they  may  embrace  a  full  settlement  of  the  contested  points ; 
but,  if  they  are  sufficient  to  bar  the  plaintiff,  the  plea  must 
show  it." 

Such  views  apply  still  more  strongly  in  the  present  case,  be- 
cause, as  we  have  seen,  the  parties  in  the  two  suits  were  not 
the  same,  and  because  the  agreement  which  led  to  the  discon- 
tinuance of  the  suit  in  the  Michigan  court  proved,  when  pro- 
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daoed  at  the  trial  of  the  present  suit,  to  have  been  executory  in 
its  terms,  and  not,  in  any  sense,  a  renunciation  of  the  plaintifTs 
claim.  It  was  also  shown,  to  the  satisfaction  of  the  jury,  that 
this  agreement  was  never  fulfilled  by  the  company,  and  that 
the  plaintifiF  had  never  received  the  money  therein  promised! 

The  case  above  cited  also  answers  the  contention  of  the  plain- 
tiff in  error  that  it  was  not  competent  for  the  plaintiff  to  show 
that*  the  discontinuance  of  the  suit  in  Michigan  was  induced 
by  an  executory  agreement  on  the  part  of  the  defendant 
company,  and  that  such  an  agreement  had  not  been  fulfilled. 
If  the  defendant,  instead  of  going  to  trial  on  the  plaintiff's 
replication  that  she  had  never  satisfaction  of  the  claim  sued 
on,  had  demurred  thereto  on  the  ground  that  it  was  not  com- 
petent to  contradict  the  legal  import  of  the  Michigan  judgment 
by  the  evidence  offered,  upon  the  principle  of  the  case  cited  the 
demurrer  must  have  been  overruled. 

We  are  of  opinion  that  the  trial  court  did  not  err  in  permit- 
ting the  plaintiff  to  show  that  the  entry  of  discontinuance  in  the 
Michigan  case  was  not  intended  by  the  parties  as  a  release  and 
satisfaction  of  the  cause  of  action,  but  was  the  result  of  a 
promissory  agreement  on  the  part  of  the  defendant  company 
which  was  never  complied  with.  Such  evidence  was  competent 
to  support  the  plaintiff's  replication  to  the  defendant's  plea  in 
the  present  suit,  that  the  plaintiff  had  received  full  satisfaction 
and  payment  of  her  said  claim.  In  admitting  such  evidence 
the  court  did  not  refuse  to  give  full  faith  and  credit  to  the 
Michigan  judgment,  but  properly  allowed  evidence,  not  to  con- 
tradict the  necessary  legal  import  of  that  judgment,  but  to  show 
the  real  meaning  of  the  parties  to  that  suit  in  agreeing  upon  its 
discontinuance. 

As  against  the  case  of  Haldenncua  v.  United  Statssy  the  coun- 
sel for  the  plaintiff  in  error  cite  the  subsequent  case  of  United 
States  V.  ParkeTj  180  TJ.  S.  89,  96,  which  they  contend  must  be 
understood  as  overruling  the  prior  case.  In  this  view  of  the 
two  cases  we  do  not  agree. 

In  the  latter  case  the  question  arose  whether  a  former  judg- 
ment in  a  suit  by  the  United  States  against  Parker  as  principal 
and  Stuart  as  surety,  upon  an  official  bond,  was  a  judgment  of 
VOL.  qLxxxii — 38 
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nonsnit,  which  would  have  permitted  the  United  States  to  bring 
another  action,  or  whether  it  was  equivalent  to  a  reiraxU,  by 
which  the  United  States  forever  lost  their  action,  and  the  latter 
was  held. 

But  this  court  did  not  thereby  disapprove  of  the  doctrine  of 
the  JBdldermofi  case,  or  depart  from  its  reasoning,  as  is  &eea  in 
the  fact  that  that  case  was  cited,  with  others,  as  establishing 
the  principle  that  a  nonsuit  is  not  conclusive  as  an  estoppel,  be- 
cause it  does  not  determine  the  right  of  the  parties.  This 
court  in  discussing  the  facts  of  the  case,  (after  quoting  the  text 
of  the  Practice  Act  of  Nevada,  in  which  State  the  action  had 
been  tried,)  said : 

^^  It  thus  appears  that  there  are  five  instances  in  which  the 
dismiflsal  of  an  action  has  the  force  only  of  a  judgment  of  non- 
suit ;  ^  in  every  other  case,'  the  statute  provides,  ^  the  judgment 
shall  be  rendered  oh  the  merits.'  If  the  case  at  bar  is  not  in- 
cluded among  the  enumerated  cases  in  which  a  dismissal  is  equiv- 
alent to  a  nonsuit,  it  must  therefore  be  a  judgment  on  the  merit& 
In  the  present  case  the  suit  was  not  dismissed  by  the  plaintiff 
himself  before  trial,  nor  by  one  party  upon  the  written  consent 
of  the  other,  nor  by  the  court  for  the  plaintiff's  failure  to  appear 
on  the  trial,  nor  by  the  court  at  the  trial  for  an  abandonment 
by  the  plaintiff  of  his  cause ;  neither  was  a  dismissalby  the  court 
upon  motion  of  the  defendant,  on  the  ground  that  the  plaintiff 
had  failed  to  prove  a  sufficient  case  for  the  jury  at  the  trial. 
The  judgment  was  rendered  upon  the  evidence  offered  by  the 
defendants,  which  could  only  have  been  after  the  plaintiff  had 
made  out  eiprifna  facie  ease.  That  evidence  was  passed  upon 
judicially  by  the  court,  who  determined  its  effect  to  be  a  bar  to 
the  cause  of  action.  This  was  confirmed  by  the  consent  of  the 
attorney  representing  the  United  StAtes.  The  judgment  of  dis- 
missal was  based  on  the  ground  of  the  finding  of  the  court,  as 
matter  of  fact  and  matter  of  law,  that  the  subject-matter  of  thd 
suit  had  been  so  adjusted  and  settled  by  the  parties  that  thwe 
was  no  cause  of  action  then  existing.  This  was  an  ascertain- 
ment judicially  that  the  defence  relied  on  was  valid  and  suffi- 
cient, and  consequently  was  a  judgment  upon  the  merits,  finding 
the  issue  for  the  defendants.    Being,  as  alreisuiy  found,  for  the 
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same  cause  of  action  as  now  sued  upon,  it  operates  as  a  bar  to 
the  present  suit  by  way  of  estoppel." 

This  statement  of  the  facts  and  law  in  that  case  clearly  shows 
that  the  decision  is  not  inconsistent  with  that  announced  in  the 
case  of  Halderman  v.  United  States^  and  also  that  it  i&  not  ap- 
plicable to  the  case  in  hand. 

These  views  dispose  of  the  only  question  which  our  jurisdic- 
tion enables  us  to  review. 

Finding,  as  we  do,  that  the  courts  of  Illinois  gave  all  that 
faith  and  credit  to  the  judgment  and  judicial  proceedings  in  the 
Michigan  court  to  which  they  were  entitled  under  the  Constitu- 
tion of  the  United  States,  the  other  errors  assigned  we  cannot 
consider,  and  the  judgment  of  the  Supreme  Court  of  Illinois  is 

Affirmed, 


-••*- 
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AFPSAL  FBOK  THB  OOUBT  OF  CLAIMS. 
Ho.  886.  Argued  AprU  11, 13, 1901.— Decided  Kay  87, 19(ML. 

When  ui  office  with  a  fixed  salary  has  been  created  by  statute,  and  a  per- 
son duly  appointed  to  it  has  qualified  and  entered  upon  the  discharge  of 
his  duties,  he  Is  entitled,  during  his  incumbency,  to  be  paid  the  salary 
prescribed  by  statute. 

Such  an  appointment  is  complete  when  duly  made  by  the  President  and 
oonfirmed  by  tbe  Senate,  and  the  giving  of  a  bond  required  by  law  is  a 
mere  ministerial  act  for  the  security  of  the  Govemment,  and  not  a  condi- 
tion  precedent  to  his  authority  to  act  in  performance  of  the  duties  of  the 
office. 

As  the  act  of  1882  created  a  distinct,  separate  office,  with  a  fixed  annual 
salary  for  the  incumbent,  to  be  paid  by  the  Secretary  of  the  Treasury; 
as  the  plaintiff  was  legally  appointed  thereto,  by  the  Secretary  under  and 
by  virtue  alone  of  tbat  act;  and  as  he  entered  upon  the  discharge  of  the 
duties  appei-taining  to  that  position^  he  was  entitled  to  demand  the  salary 
attached  by  Congress  to  the  office. 

Thb  case  is*  stated  iii  the  opinion  of  the  court. 
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Mr.  Robert  D.  Benedict  for  appellatit.  Mr.  K  S.  Mueeey 
was  on  his.  brief. 

Mr.  Assistant  Attorney  General  Pradt  for  the  United  States. 
Mr,  Felix  Brannigan  was  on  his  brief. 

Mb.  JusnoE  TTabt.an  delivered  the  opinion  of  the  court 

This  action  was  brought  May  22, 1897,  to  recover  from  the 
United  States  the  sum  of  $6011.98^  which  amount  the  plaintiff 
Glavey,  who  was  formerly  a  local  inspector  of  vessels  at  New 
Orleans,  alleged  that  he  was  entitled  to  receive  for  services  per- 
formed by  him  as  a  special  inspector  of  foreign  steam  vessels  at 
the  same  city,  at  the  rate  of  two  thousand  dollars  per  annum 
from  May  25, 1891,  to  May  27, 1894. 

The  Court  of  Claims  dismissed  the  petition.  The  majority  of 
that  court  were  of  opinion  that  under  the  terms  of  his  appoint- 
ment the  plaintiff  was  precluded  from  demanding  compensation 
for  any  services  performed  by  him  as  special  inspector  of  for- 
eign.  steam  vessek.  The  minority  weVTof  opi^on  that  the 
statute  having  fixed  the  salary  of  a  special  inspector  of  foreign 
steam  vessels,  it  warf  beyond  the  power  of  the  Secretary,  in 
whom  was  vested  the  power  of  appointment,  to  prescribe  as  a 
condition  of  the  plaintiff's  appointment  that  he  should  serve  as 
such  special  inspector  without  compensation  beyond  that  re- 
ceived by  him  as  a  local  inspector.    35  C.  CI.  242. 

By  section  4400  of  the  Revised  Statutes  of  the  United  States, 
Title  "  Regulation  of  Steam  Vessels,"  as  the  revision  stood  prior 
to  August  7, 1882,  it  was  provided ;  "  All  steam  vessels  navigat- 
ing any  waters  of  the  United  States  which  are  common  high- 
ways of  commerce,  or  open  to  general  or  competitive  navigation, 
excepting  public  vessels  of  the  United  States,  vessels  of  other 
countries^  and  boats  propelled  in  whole  or  in  part  by  steam  for 
navigating  canals,  shall  be  subject  to  the  provisions  of  this  Title." 

Section  4415  of  the  same  title  relates  to  local  boards  of  in- 
spectors and  the  appointment  of  local  inspectors. 

Section  4400  was  amended  and  enlarged  by  the  act  of  Con- 
gress approved  August  7, 1882,  c.  441,  by  adding  at  the  end  of 
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that  seotioii  these  words :  ^^  And  all  private  foreign  steam  ves- 
sels carrying  passengers  from  any  port  of  the  United  States  to 
any  other  place  or  country  shall  be  subject  to  the  provisions  of 
sections  4417,  4418,  4421,  4422,  4428,  4424,  4470,  4471,  4472, 
4473,  4479,  4482,  4488,  4489,  4496,  4497,  4499  and  4500  of  this 
Title,  and  shall  be  liable  to  visitation  and  inspection  by  the 
proper  officer,  in  any  of  the  ports  of  the  United  States,  respect- 
ing any  of  the  provisions  of  the  sections  aforesaid."  22  Stat. 
846. 

By  that  act  it  was  further  provided  that  for  the  purpose  of 
carrying  into  effect  its  provisions  "  the  Secretary  of  the  Treas- 
ury shall  appoint  officers  to  be  designated  as  special  inspectors 
of  foreign  steam  vessels,  at  a  salary  of  two  thousand  dollars 
per  annum  each,  and  there  shall  be  appointed  of  such  officers 
at  the  port  of  New  York,  six;  at  the  port  of  Boston,  two;  at 
the  port  of  New  Orleans,  two ;  and  at  the  port  of  San  Fran- 
cisco, two,"  §  2 ;  that  ^^  the  special  inspectors  of  foreign  steam 
vessels  shall  perform  the  duties  of  their  office  and  make  reports 
thereof  to  the  Supervising  Inspector  General  of  Steam  Vessels, 
under  such  regulations  as  shall  be  prescribed  by  the  Secretary 
of  the  Treasury,"  §  3 ;  that  ^^  each  special  inspector  of  foreign 
steam  vessels  shall  execute  a  proper  bond,  to  be  approved  by 
the  Secretary  of  the  Treasury,  in  such  form  and  upon  such  con- 
ditions as  the  Secretary  may  prescribe,  for  the  faithful  per- 
formance of  the  duties  of  his  office,"  §  4 ;  that  ^'  the  Secretary 
of  the  Treasury  shall  procure  for  the  several  inspectors  hereto- 
fore referred  to  such  instruments,  stationery,  printing,  and  other 
things  necessary,  including  clerical  help,  where  he  shall  deem 
the  same  necessary  for  the  use  of  their  respective  offices,  as  may 
be  required  therefor,"  §  5 ;  and  that  'Hbe  salaries  of  the  special 
inspectors  of  foreign  steam  vessels  and  clerks  provided  for,  to- 
gether with  their  traveling  and  other  expenses,  when  on  official 
duty,  and  all  instruments,  books,  blanks,  stationery,  furniture, 
and  other  things  necessary  to  carry  into  effect  the  provisions 
of  this  act,  shall  be  paid  for  by  the  Secretary  of  the  Treasury, 
out  of  any  moneys  in  the  Treasury  not  otherwise  appropriated," 
§6.    22  Stat  846. 
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The  jadgment  of  the  Ooart  of  Olaims  was  based  upon  a  find- 
ing of  facts  which  is  here  given  in  full : 

^'  I.  The  claimant,  a  citizen  of  the  United  States,  residing  at 
New  Orleans,  La.,  was,  on  the  17th  day  of  April,  1891,  duly 
appointed,  pursuant  to  Revised  Statutes,  section  4415,  to  the 
office  of  local  inspector  of  hulls  of  steam  vessels,  for  the  district 
of  New  Orleans,  La.,  and  on  April  21, 1891,  he  aocepted  said 
appointment  and  duly  qualified  by  taking  the  prescribed  oath 
of  office  and  by  forwarding  the  same  together  with  the  official 
bond  prescribed  by  law  therefor  to  the  Treasury  Department. 
He  then  and  there  entered  upon  the  discharge  of  his  duties  and 
continued  to  discharge  the  same  until  May  27, 1894.  During 
the  claimant's  incumbency  of  said  office  he  claimed  each  month 
the  salary  thereof  by  rendering  his  accounts  therefor,  which 
were  promptly  paid  by  the  defendants. 

^^  II.  The  report  of  the  supervising  inspector  general  for  the 
fiscal  year  ending  June  30, 1889,  recommended : 

^^ '  That  sections  2  to  6,  inclusive,  of  the  amendment  to  sec- 
tion 4400,  Revised  Statutes,  which  provides  a  separate  set  of 
officers  and  clerks  for  the  inspection  of  foreign  steam  vessels, 
be  repealed,  the  reasons  for  the  creation  of  such  offices  having 
ceased  to  exist  upon  the  passage  of  the  act  approved  June  19, 
1886,  which  abolished  the  fees  formerly  collected  from  domes- 
tic steam  vessels  and  their  licensed  officers,  which  fees  were  per- 
manently appropriated  previously  for  the  support  of  the  domestic 
inspection  service  and  which  could  not  legally  be  diverted  there- 
from for  the  support  of  officers  and  clerks  inspecting  foreign 
steam  vessels,  from  whom  no  fees  could  legally  be  collected  for 
such  support.  The  action  of  Congress  in  the  matter  of  creat- 
ing the  separate  offices  was  based  on  the  reasons  given  in  the 
following  extract  from  the  special  report  of  the  supervising  in- 
spector general,  dated  January  21, 1882 :  ^^ .  .  ,  Authority 
should  be  given  the  Secretary  of  the  Treasury  to  appoint  these 
special  inspectors  and  to  pay  their  salaries,  .  .  .  per  annum, 
and  iiecessary  traveling  expenses,  from  funds  appropriated  from 
moneys  in  the  Treasury  not  otherwise  appropriated,  as  it  would 
r  eem  obviously  improper  that  such  special  officers  should  be  paid 
from  the  appropriation  for  the  salaries  and  expenses  of  steam- 
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boat  inspeotion  from  fands  collected  by  a  tax  on  American 
steamboat  owners  and  the  licensed  officers  of  such  vessels."  As 
the  officers  and  clerks  of  both  services  are  now  paid  from  funds 
in  the  general  Treasury,  the  advantage  of  uniting  the  two  ser- 
vices must  be  clearly  obvious,  both  as  to  public  interests  and 
economy  in  conducting  the  service.  In  the  latter  respect  a  sav- 
ing can  be  made  of  all  the  salaries  now  being  paid,  except  at 
the  port  of  New  York,  where  two  of  the  officers  and  the  clerk 
might  be  retained  by  transfer  to  the  domestic  service,  dispens- 
ing with  the  services  of  the  other  two  now  employed.  The  in- 
spectors at  San  Francisco,  Boston,  Philadelphia,  Baltimore  and 
New  Orleans  could  be  dispensed  with  altogether,  thereby  sav- 
ing to  the  Government  the  sum  of  $14,000  annually,  the  total 
of  salaries  now  paid  those  officers.  The  additional  work  that 
would  fall  upon  the  domestic  service  by  such  dispensation  would 
be  as  follows :  At  New  York,  138  steamers ;  San  Francisco,  11 ; 
Boston,  18 ;  Portland,  Me.,  7  ;  Philadelphia,  8 ;  Baltimore,  10; 
Port  Huron,  8 ;  Marquette,  11 ;  Buffalo,  8  ;  Oswego,  22 ;  Bur- 
lington, Vt,  8 ;  Detroit,  2 ;  New  Orleans,  16.  Total  steam- 
ers,  257.' 

"  III.  By  the  finance  report  of  the  Secretary  of  the  Treasury 
to  the  Speaker  of  the  House  of  Representatives,  first  session 
Fifty-first  Congress  (1889),  it  was  recommended  '  that  all  laws 
be  repealed  which  provide  a  separate  establishment  for  the  in- 
spection of  foreign  steam  vessels,  and  that  the  inspectors  of 
domestic  steam  vessels  be  authorized  and  required  to  perform 
m  necessary  services  in  connection  with  the  inspection  of  for- 
eign steamships.  The  offices  proposed  for  abolition  are  vir- 
tually sinecures,  and  until  they  are  abolished  the  Executive 
will  remain  subjected  to  importunity  to  fill  them.  The  ser- 
vices of  three  of  these  officers  have  been  dispensed  with.' 
The  three  offices  disposed  of  were  those  at  San  Francisco, 
Cal.,  New  Orleans,  La.,  and  Philadelphia,  Pa. 

'^  IV.  While  the  claimant  was  holding  the  office  aforesaid, 
to  wit.  May  26, 1891,  he  received  from  the  Secretary  of  the 
Treasury  a  communication,  of  which  the  following  is  a  true 
copy,  viz:  'Treasury  Department,  Office  of  the  Secretary, 
Washington,  D.  C,  May  15,  1891.    Mr.  John  Glavey,  New 
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Orleans,  LotiisiaTia.  Sir:  Under  the  provisions  of  an  act  of 
Congress,  approved  Aagost  7, 1882,  entitled  *  An  act  to  amend 
section  4400  of  title  LII  of  the  Bevised  Statutes  of  the  United 
States,  concerning  the  regulation  of  steam  vessels,'  yon  are 
hereby  appointed  to  serve  in  connection  with  your  appointment 
as  local  inspector  of  hulls  of  steam  vessels,  as  a  special  inspector 
of  foreign  steam  vessels,  without  additional  compensation,  for 
the  port  of  New  Orleans,  Louisiana,  the  appointment  to  take 
effect  from  date  of  oath.  Respectfully  yours,  Charles  Foster, 
Secretary.' 

^^  y.  May  25, 1891,  the  claimant  took  the  oath  therein  re- 
ferred to,  which  was  in  the  usual  form  of  an  oath  of  office,  and 
transmitted  the  same  to  the  Secretary  of  the  Treasury  on  that 
date.  He  was  not  required  to  and  did  not  give  or  offer  to  give 
the  bond  prescribed  by  statute  for  the  office  of  special  inspector 
of  foreign  steam  vessels.  From  the  time  of  taking  the  oath 
aforesaid  until  May  27, 1894,  the  claimant  performed  the  duties 
of  a  special  inspector  of  foreign  steam  vessels  at  said  port. 

^^  y I.  During  the  time  the  claimant  was  performing  the  duties 
of  special  inspector  of  foreign  steam  vessels,  as  aforesaid,  he 
made  no  request  or  demand  upon  the  Secretary  of  the  Treasury 
or  any  other  officer  X)f  the  defendants,  to  be  paid  the  salary 
prescribed  by  law  for  the  incumbent  of  the  office  of  special  in- 
spector of  foreign  steam  vessels  at  said  port,  nor  did  he  when 
he  subscribed  the  oath  as  aforesaid ;  nor  did  he  at  any  time 
thereafter  while  he  held  said  office  of  local  inspector  of  huUs  of 
steam  vessels,  for  which  he  was  paid  as  aforesaid,  make  to  the 
Secretary  of  the  Treasury  or  to  any  other  officer  of  the  Gov- 
ernment any  protest  or  objection  whatever  to  the  performance 
of  the  duties  of  special  inspector  of  foreign  steam  vessels  in 
connection  with  his  appointment  as  local  inspector  of  hulls  of 
steam  vessels  at  said  port  without  additional  compensation. 

"  yil.  Prior  to  the  time  the  claimant  ceased  to  perform  the 
services  aforesaid  he  received  from  the  acting  Secretary  of  the 
Treasury  a  communication  of  which  the  following  is  a  true 
copy :  *  Treasury  Department,  Office  of  the  Secretary,  Wash- 
ington, D.  0.,  December  15, 1893.  Mr.  John  Glavey,  inspector 
of  hulls  of  steam  vessels,  New  Orleans,  La.    Sir :  Department 
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letter  of  the  7th  instant  requesting  you  to  tender  your  resigna- 
tion as  inspector  of  hulls  of  steam  vessels  for  the  tenth  district 
18  hereby  revoked,  and  you  are  requested  to  tender  your  resig- 
nation as  inspector  of  hulls  of  steam  vessels  for  the  district  of 
New  Orleans,  La.,  also  as  special  inspector  of  foreign  steam 
vessels  for  the  port  of  New  Orleans,  La.,  to  take  eflfect  upon 
the  appointment  and  qualification  of  your  successor.  Respect- 
fully yours,  W.  E.  Curtis,  Acting  Secretary.'  Thereafter  he 
received  from  the  acting  Secretary  another  communication,  of 
which  the  following  is  a  copy :  '  Treasury  DepartmeSnt,  Office 
of  the  Secretary,  Washington,  D.  C,  April  14, 1894.  Mr.  John 
Qlavey,  inspector  of  hulls  of  steam  vessels,  New  Orleans,  La. 
Sir :  Your  services  as  inspector  of  hulls  of  steam  vessels  for  the 
district  of  New  Orleans,  La.,  are  hereby  discontinued,  to  tiJce 
efiFect  upon  the  appointment  and  qualification  of  your  successor. 
Respectfully  yours,  S.  Wike,  Acting  Secretary.'  And,  there- 
after. May  28, 1894,  the  claimant's  duly  appointed  and  qualified 
successor  as  local  inspector  of  hulls  of  steam  vessels  entered 
upon  the  discharge  of  the  duties  of  said  office,  after  which  the 
claimant  ceased  to  perform  the  duties  of  said  office.  The  claim- 
ant performed  the  duties  of  said  office  as  special  inspector  of 
foreign  steam  vessels  until  said  May  26, 1894,  a  period  of  three 
years  and  two  days." 

The  learned  Assistant  Attorney  General  admits  it  to  be  a 
general  principle  that  when  an  office  with  a  fixed  salary  has 
been  created  by  statute  and  a  person  duly  appointed  to  it  has 
qualified  and  entered  upon  the  discharge  of  his  duties,  he  is 
entitled  during  his  incumbency  to  be  paid  the  salary  prescribed 
by  statute.  He  insists,  however,  that  this  principle  is  not  ap- 
plicable in  the  present  case  because,  he  contends,  the  Secretary 
of  the  Treasury  did  not  mean,  by  his  letter  or  communication 
of  May  15, 1891,  to  appoint  Glavey  to  the  office  of  special  in- 
spector of  foreign  steam  vessels  at  the  port  of  New  Orleans. 

We  cannot  sustain  this  contention.  Section  4400  of  the  Re- 
vised Statutes  was  so  amended  by  the  act  of  August  7, 1882,  as 
to  bring  foreign  steam  vessels  within  the  provisions  of  certain 
other  specified  sections ;  and  by  the  same  act,  and  for  the  pur- 
pose of  carrying  its  provisions  into  effect,  the  Secretary  of  the 
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Trea^nry  was  directed  to  appoint  special  inspectors  of  foreign 
steam  vessels  at  designated  ports,  one  of  which  was  the  port  of 
New  Orleans.  In  view  of  the  express  words  of  the  act,  his 
failure  or  refusal  to  appoint  might  have  been  regarded  as  a 
failure  or  refusal  to  discharge  a  duty  distinctly  imposed  upon 
him  by  statute.  And  that  seems  to  have  been  the  view  of  that 
officer,  for  although  he  had  officially  declared  to  Congress  that 
the  office  of  special  inspector  of  foreign  steam  vessels  was  vir- 
tually a  ^'  sinecure,"  he  shows  by  his  communication  of  May  15, 
1891,  that  he  regarded  the  act  of  August  7, 1882,  as  mandatory, 
and  that  he  appointed  Glavey  in  obedience  to  its  provisions. 
As  he  had  no  authority  to  appoint  Olavey  except  in  virtue  of 
that  act,  we  cannot  assume  that  he  proceeded  or  intended  to 
proceed  outside  of  its  provisions.  We  must  take  it  that  he 
meant  just  what  he  plainly  and  expressly  declared,  and  con- 
sequently that  he  intended,  in  virtue  of  the  authority  given  by 
the  act  of  1882,  to  appoint  Olavey  to  the  office  of  special  in- 
spector of  foreign  steam  vessels  at  Kew  Orleans. 

The  next  contention  of  the  Government  is  that  if  the  com- 
munication of  May  15, 1891,  is  to  be  taken  as  showing  a  valid 
appointment  to  the  office  in  question,  Glavey  did  not  legally 
qualify  as  special  inspector  in  that  he  did  not  give  or  tender 
the  bond  prescribed  by  section  4  of  the  act  of  1882 ;  conse- 
quently, it  is  argued,  he  was  at  most  only  an  officer  de  facto. 

Is  it  true  that  the  execution  of  the  required  bond  was  neces- 
sary in  order  that  Glavey  could  lawfully  proceed  in  the  dis- 
charge of  the  duties  of  the  office  to  which  he  was  appointed? 

Some  light  is  thrown  upon  this  question  by  United  States  v. 
Bradley^  10  Pet.  343,  357,  364.  That  was  an  action  upon  a 
bond  of  one  wh6  acted  as  paymaster  in  the  army.  The  act 
under  which  the  bond  was  taken  provided  that  "  all  officers  of 
the  pay,  commissary  and  quartermaster's  department,  shall, 
previous  to  entering  on  the  duties  of  their  offices,  give  good 
and  sufficient  bonds  to  the  United  States,  fully  to  account  for 
all  moneys  and  public  property  which  they  may  receive,  in 
snch  sum  as  the  Secretary  of  War  shall  direct."  3  Stat.  298, 
0.  69,  §  6.  This  court,  speaking  by  Mr,  Justice  Story,  after 
observing  that  the  proper  officers  of  a  department  to  which  the 
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disborsement  of  public  moneys  was  entrasted  could  take  a  valid 
bond  to  secure  the  Government  in  respect  of  such  moneys, 
said :  "  Before  concluding  this  opinion,  it  may  be  proper  to 
take  notice  of  another  objection  raised  by  the  third  plea,  and 
prossed  at  the  argument.  It  is  that  Hall  was  not  entitled  to 
act  as  paymaster  until  he  had  given  the  bond  required  by  the 
act  of  1816,  in  the  form  therein  prescribed ;  and  that  not  hav- 
ing given  any  such  bond,  he  is  not  accountable  as  paymaster 
for  any  moneys  received  by  him  from  the  Grovemment.  We 
are  of  a  different  opinion.  Hall's  appointment  as  paymaster 
was  complete  when  his  appointment  was  duly  made  by  the 
President  and  confirmed  by  the  Senate.  The  giving  of  the 
bond  was  a  mere  ministerial  act  for  the  security  of  the  Govern- 
ment, and  not  a  condition  precedent  to  his  authority  to  act  as 
paymaster.  Having  received  the  public  moneys  as  paymaster, 
he  must  account  for  them  as  paymaster." 

The  doctrine  announced  in  that  case  was  reaffirmed  in  Uni- 
ted States  V.  Ziainy  15  Pet  290,  313,  which  was  an  action  upon 
a  writing  obligatory  given  by  a  receiver  of  public  moneys  in  a 
certain  land  office.  The  case  came  before  this  court  upon  ques- 
tions in  respect  of  which  the  judges  of  the  Circuit  Court  were 
divided.  Those  questions  were :  1.  Whether  the  obligation  of 
the  receiver  and  his  sureties,  being  without  seal,  was  a  bond 
within  the  act  of  Congress  of  May  10,  1800,  which  provided 
that  a  receiver  of  public  moneys  for  lands  of  the  United  States 
"  shall,  before  he  enters  upon  the  duties  of  his  office,  give  bond, 
with  approved  security  ...  for  the  faithful  discharge  of 
his  trust"  2  Stat.  73,  75,  c.  55,  §  6.  2.  Whether  such  an  in- 
strument was  good  at  common  law.  The  court,  speaking  by 
Mr.  Justice  Thompson,  and  referring  to  the  emoluments  which 
the  receiver  was  entitled  to  have,  said:  "These  emoluments 
were  the  considerations  allowed  him  for  the  execution  of  the 
duties  of  his  office;  and  his  appointment  and  commission  en- 
titled him  to  receive  this  compensation,  whether  he  gave  any 
security  or  not.  His  official  rights  and  duties  attached  upon 
his  appointment.  This  was  so  held  by  this  court  in  the  case  of 
United  States  v.  Bradley^  10  Pet.  364."  After  stating  what 
had  been  decided  in  that  case,  the  court  proceeded :  "  Accord- 
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iiig  to  this  doctrine,  which  is  nndonbtedly  soniid,  linn  was  a 
reoeiyer  de  jurey  as  well  as  de  faetOy  when  the  instroment  in 
question  was  given." 

In  United  States  v.  Ze  JBararij  19  How.  73,  78,  the  question 
was  as  to  the  time  when  a  person  nominated  and  confirmed 
as  a  deputy  postmaster,  and  whose  commission  was  put  into 
the  hands  of  the  Postmaster  General  for  delivery  to  the  ap- 
pointee, was  to  be  deemed  to  have  been  invested  with  such 
office.  This  court,  speaking  by  Mr.  Justice  Curtis,  said :  ^^When 
a  person  has  been  nominated  to  an  office  by  the  President,  con- 
firmed by  the  Senate,  and  his  commission  has  been  signed  by 
the  President,  and  the  seal  of  the  United  States  affixed  thereto, 
his  appointment  to  that  office  is  complete.  Congress  may  pro- 
vide, as  it  has  done  in  this  case,  that  certain  acts  shall  be  done 
by  tiie  appointee  before  he  shall  enter  on  the  possession  of  the 
office  under  his  appointment.  These  acts  then  become  condi- 
tions precedent  to  the  complete  investiture  of  the  office ;  but 
they  are  to  be  performed  by  the  appointee,  not  by  the  Execu- 
tive ;  aU  that  the  Executive  can  do  to  invest  the  person  with  his 
office  has  been  completed  when  the  commission  has  been  signed 
>and  sealed ;  and  when  the  person  has  performed  the  required 
conditions,  his  title  to  enter  on  the  possession  of  the  office  is 
also  complete." 

It  may  be  here  observed  that  the  above  cases  are  stronger 
than  the  present  case  in  that  the  act  of  1883  contained  no  pro- 
vision requiring  a  special  inspector  of  foreign  steam  vessels  to 
execute  a  bond  before  entering  on  the  duties  of  his  office.  We 
observe  also  that  the  principles  announced  in  the  Bradley  and 
Linn  cases  were  recognized  in  United  SUUee  v.  Etxtonj  169  IT. 
8.  831. 

In  view  of  the  former  decisions  of  this  court,  it  cannot  be 
held  that  the  execution  by  Glayey  of  the  bond  required  by  the 
act  of  1882  was  a  condition  precedent  to  his  right  to  exercise 
the  functions  of  the  office  to  which  he  was  appointed  by  the 
Secretary  of  the  Treasury.  Congress  did  not  so  direct.  His 
appointment  was  complete,  at  least,  when  he  ^took  the  required 
oath  and  transmitted  evidence  of  that  fact  to  the  Secretary. 
After  taking  the  oath,  evidencing  thereby  his  acceptance  of  the 
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appointment^  he  was  entitled  to  proceed  in  the  execution  of  the 
duties  of  his  office  and  became  liable  for  any  failure  to  properly 
discharge  them. 

It  remains  to  inquire  whether,  by  reason  of  the  statement  in 
the  Secretary's  letter  of  communication  of  May  15, 1891,  that 
the  appointment  in  question  was  ^'  without  additional  compen- 
sation "  beyond  that  received  by  the  appointee  as  local  inspector 
of  hulls  of  steam  vessels,  Glavey  was  estopped  to  demand  the 
salary  fixed  by  the  act  of  1882  for  special  inspectors  of  foreign 
steam  vessels. 

In  United  States  v.  Symonde,  120  TJ.  S.  46,  49,  the  question 
was  whether  certain  services  were  performed  "  at  sea "  within 
the  meaning  of  section  1556  of  the  Revised  Statutes  fixing  the 
pay  of  Lieutenants  in  the  navy  when  at  sea,  or  when  on  shore 
duty,  or  when  on  leave  or  waiting  orders.  Symonds  claimed 
that  the  services  for  which  he  sued  were  performed  ^^  at  sea," 
and  that  he  was  entitled  to  the  compensation  fixed  by  the 
statute  for  services  of  that  kind.  This  court  said:  ^^If  the 
regulations  of  1876  had  not  recognized  services  ^  on  board  a 
practice  ship  at  sea '  as  sea  services,  the  argument  on  behalf  of 
the  Government  would  imply  that  they  could  not  be  regarded 
by  the  courts,  or  by  the  proper  accounting  officers,  as  sea  ser- 
vices ;  in  other  words  that  the  Secretary  of  the  Navy  could  fix, 
by  order  and  conclusively,  what  was  and  was  not  sea  service. 
But  Oongress  certainly  did  not  intend  to  confer  authority  upon 
the  Secretary  of  the  Navy  to  diminish  an  officer's  compensation, 
as  established  by  law,  by  declaring  that  to  be  shore  service 
which  was  in  fact  sea  service  ,  or  to  increase  his  compensation 
by  declaring  that  to  be  sea  service  which  was  in  fact  shore  ser- 
vice. The  authority  of  the  Secretary  to  issue  orders,  regulations 
and  instructions,  with  the  approval  of  the  President^  in  refer- 
ence to  matters  connected  with  the  naval  establishment,  is  sub- 
ject to  the  condition,  necessarily  implied,  that  they  must  be 
consistent  with  the  statutes  which  have  been  enacted  by  Con- 
gress in  reference  to  the  navy.  He  may,  with  the  approval  of 
the  President,  establish  regulations  in  execution  of,  or  supple- 
mental to,  but  not  in  conflict  with,  the  statutes  defining  his 
powers  or  conferring  rights  upon  others.    The  contrary  has 
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never  been  held  by  this  court.  What  we  now  say  is  entirely 
consistent  with  GraUot  v.  United  SiateSj  4  How.  80,  and  Mo 
parte  Reed^  100  U.  S.  13,  upon  which  the  Government  relies. 
Referring  in  the  first  case  to  certain  army  regulations,  and  in 
the  other  to  certain  navy  regulations,  which  had  been  approved 
by  Congress,  the  court  observed  that  they  had  the  force  of  law. 
See  also  Smith  v.  Whitney^  116  U.  S.  181.  In  neither  case 
however,  was  it  held  that  such  regalations,  when  in  conflict 
with  the  acts  of  Congress,  could  be  upheld.  If  the  services  .of 
Symonds  were,  in  the  meaning  of  the  statute,  performed  '  at 
sea,'  his  right  to  the  compensation  established  by  law  for  sea 
service  is  as  absolute  as  the  right  of  any  other  officer  to  his  sal- 
ary as  established  by  law."  To  the  same  effect  was  United 
States  V.  BametU,  165  U.  S.  174,  179. 

In  People  ex  rd,  SaUerUe  v.  Board  of  Police^  75  N.  T.  38,  42, 
the  question  was  whether  the  compensation  of  a  police  surgeon 
was  that  fixed  by  statute  or  that  named  in  a  resolution  of  a 
board  of  police  under  which  he  was  appointed.  He  accepted 
the  appointment  and  performed  the  duties  of  the  office  for  more 
than  two  years,  drawing  only  the  salary  fixed  by  the  resolution 
and  which  was  less  than  that  fixed  by  statute.  The  Court  of 
Appeals  of  New  York,  speaking  by  Judge  Miller — ^all  the  mem- 
bers of  the  court  who  voted  in  the  case  concurring — ^said :  "  As 
the  statute  gave  the  salary,  I  think  fixing  the  amount  at  a  leas 
rate,  by  resolution,  could  not  make  it  less  than  the  statute  de- 
clared. There  is  no  principle  upon  which  an  individual,  ap- 
pointed or  elected  to  an  official  position,  can  be  compelled  to 
take  less  than  the  salary  fixed  by  law.  The  acceptance  and  dis- 
charge of  the  duties  of  the  office,  after  appointment,  is  not  a 
waiver  of  the  statutory  provision  fixing  the  salary  therefor,  and 
does  not  constitute  a  binding  contract  to  perform  the  duties  of 
the  office  for  the  sum  named.  The  law  does  not  recognize  the 
principle  that  a  board  of  officers  can  reduce  the  amount  fixed 
by  law  for  a  salaried  officer,  and  procure  officials  to  act,  at  a 
less  sum  than  the  statute  provides,  or  that  such  official  can  make 
a  binding  contract  to  that  effect.  The  doctrine  of  waiver  has 
no  application  to  any  such  case,  and  cannot  be  invoked  to  aid 
the  respondent." 
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The  ruling  in  that  oase  was  reaffirmed  in  Eehn  t:  SkUe^  98 
K.  Y.  291,  294,  which  involved  the  claim  of  a  fireman  whose 
i^ompensation  had  been  reduced  by  his  superior  officer  below 
that  fixed  by  law.  The  court,  speaking  by  Judge  Bapallo,  re- 
affirmed the  principles  of  the  SaUerlee  case,  and  approved  the 
decision  in  Oold^xyrough  v.  United  StcUeSj  Taney's  Decisions, 
80,  88,  saying :  ^'  The  present  case,  however,  is  stronger  than 
either  of  those  cases  cited.  At  the  tihie  the  appellant  entered 
into  the  service  his  pay  was  fixed  by  law,  and  there  is  no  evi- 
dence that  he  ever  consented  to  a  change.  It  was  reduced  by 
the  superintendent,  and  for  a  portion  of  the  time  the  appellant 
took  the  reduced  pay,  but  that  does  not  estop  him  from  claiming 
his  full  pay  if  he  was  legally  entitled  to  it." 

In  the  Ooldsborongh  case  referred  to.  Chief  Justice  Taney 
said :  ^^  Where  an  act  of  Congress  declares  that  an  officer  of  the 
Government  or  public  agent,  shall  receive  a  certain  compensa- 
tion for  his  services,  which  is  specified  in  the  law,  undoubtedly 
that  compensation  can  neither  be  enlarged  or  diminished,  by 
any  regulation  or  order  of  the  President,  or  of  a  Department, 
unless  the  power  to  do  so  is  given  by  act  of  Congress." 

In  Adams  v.  United  States,  20  C.  CI.  115,  which  involved  the 
compensation  due  to  one  who  had  performed  the  duties  of  an 
inspector  and  also  of  deputy  collector  of  customs,  the  court  said : 
"  The  law  creates  the  office,  prescribes  its  duties,  and  fixes  the 
compensation.  The  selection  of  the  officer  is  left  to  the  col- 
lector and  Secretary.  The  appointing  power  has  no  control, 
beyond  the  limits  of  the  statute,  over  the  compensation,  either 
to  increase  or  diminish  it."  In  the  same  case  it  was  also  said : 
"  Monthly  vouchers  were  drawn  up,  reciting  the  number  of  days 
the  claimant  was  employed  during  the  month  and  the  amount 
of  compensation  allowed  by  the  collector  and  Secretary,  ending 
with  a  receipt '  in  full  for  compensation  for  the  piBriod  above 
stated,'  which  the  claimant  signed.  We  do  not  think  he  thereby 
relinquished  his  right  to  claim  the  further  compensation  al- 
lowed by  law.  If  the  appointing  officer  has  no  power  to  change 
the  compensation  of  an  inspector,  certainly  the  paying  officer 
has  not.    He  had  no  right  to  exact  such  a  receipt  and  the  claim- 


608  OCTOBER  TERM,  1900. 

Opinion  of  the  Court 

ant  lost  nothing  by  signing  it.  Fisher^ s  Case^  15  C.  OL  828 ; 
Bostwick  V.  United  States,  94  U.  S.  53." 

We  are  of  opinion  that  as  the  act  of  1882  created  a  distinct^ 
separate  office — special  inspector  of  foreign  steam  vessels — with 
a  fixed  annual  salary  for  the  incumbent,  to  be  paid  by  the  Sec- 
retary of  the  Treasury  out  of  any  moneys  in  the  Treasury  not 
otherwise  appropriated ;  as  the  plaintiff  was  legally  appointed 
by  the  Seicretary  a  special  inspector  under  and  by  virtue  alone 
of  that  act ;  and  as  he  entered  upon  the  discharge  of  the  duties 
appertaining  to  that  position,  he  was  entitled  to  demand  the 
salary  attached  by  Congress  to  the  office  in  question. 

It  is  said  that  the  Secretary,  before  appointing  the  plaintiff, 
had  reached  the  conclusion  that  the  office  of  special  inspector 
of  foreign  steam  vessels  was  unnecessary  and  that  all  laws  pro- 
viding a  separate  establishment  for  the  inspection  of  foreign 
steam  vessels  should  be  repealed.  Such  undoubtedly  was  the 
opinion  expressed  by  the  Secretary  in  his  report  to  the  Speaker 
of  the  House  of  Bepresentatives  at  the  first  session,  1889,  of  the 
Forty-first  Congress.  But  Congress  did  not  immediately  heed 
his  recommendation  on  that  subject,  and  there  was  no  repeal 
of  the  act  of  1882  until  the  passage  of  the  statute  of  March  1, 
1895,  28  Stat.  699,  c.  146,  §  1.  During  the  entire  term  of  his 
service  as  special  inspector  the  act  of  1882  was  in  force.  If  the 
Secretary,  having  become  convinced  that  the  special  inspectors 
of  foreign  steam  vessels  were  not  needed  and  the  public  inter- 
ests did  not  require  the  appointment  of  such  officers,  could  prop- 
erly, for  such  reasons,  have  withheld  any  action  under  the  stat- 
ute of  1882  until  he  again  communicated  his  views  to  Congress, 
it  does  not  follow  that  he  could  make  an  appointment  under 
that  statute  conditioned  that  the  appointee  should  accept  a  less 
salary  than  Congress  prescribed.  Whether  a  local, inspector 
should  be  required  to  inspect  foreign  steam  vessels  without  ad- 
ditional compensation,  or  whether  the  visitation  and  inspection 
of  such  vessels  should  be  done  by  an  officer  acting  under  an 
appointment  for  that  particular  purpose,  was  a  matter  for  the 
determination  of  Congress.  The  purpose  of  Congress,  as  indi- 
cated by  the  act  of  1882,  was  to  compensate  the  services  of  a 
special  inspector  of  foreign  steam  vessels  by  an  annual  salary 
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of  a  specified  amount  Jt  was  not  competent  for  the  Secretary 
of  the  Treasarj,  having  the  power  of  appointment,  to  defeat 
that  purpose  by  what  waa,  in  effect,  a  Wgain  or  agreement 
between  him  and  his  appointee  that  the  latter  should  not 
demand  Use  compensation  fixed  by  statute.  Judge  Lacombe^ 
speaking  for  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Kew  York  in  Miller  v.  United  States^  108 
Fed.  Rep.  418,  415,  well  said :  "  Any  bargain  whereby,  in  ad- 
vance of  his  appointment  to  an  office  with  a  salary  fixed  by  leg- 
islative authority,  the  appointee  attempts  to  agree  with  IJie  in- 
dividual making  the  appointment  that  he  will  waive  all  salary 
or  accept  something  less  than  the  statutory  sum,  is  contrary  to 
public  policy,  and  should  not  be  tolerated  by  the  courts.  It  is 
to  be  assumed  that  Congress  fixes  the  salary  with  due  regard 
to  the  work  to  be  performed,  and  the  grade  of  man  that  such 
salary  may  secure.  It  would  lead  to  the  grossest  abuses  if  a 
candidate  and  the  executive  officer  who  selects  him  may  com- 
bine together  so  as  entirely  to  exclude  from  consideration  the 
whole  class  of  men  who  are  willing  to  take  the  office  on  the  sal- 
ary Congress  has  fixed  but  will  not  come  for  less.  And,  if  pub- 
lic policy  prohibit  such  a  bargain  in  advance,  it  would  seem 
that  a  court  should  be  astute  not  to  give  effect  to  such  illegal 
contract  by  indirection,  as  by  spelling  out  a  waiver  or  estoppel." 
If  it  were  held  otherwise,  the  result  would  be  that  the  Heads 
of  Executive  Departments  could  provide,  in  respect  of  all  offices 
with  fixed  salaries  attached  and  which  they  could  fill  by  ap- 
pointments, that  the  incumbents  should  not  have  the  compensa- 
tion established  by  Congress,  but  should  perform  the  service 
connected  with  their  respective  positions  for  such  compensation 
as  the  Head  of  a  Department,  under  all  the  circumstances, 
deemed  to  be  fair  and  adequate.  In  this  way  the  subject  of 
salaries  for  public  officers  would  be  under  the  control  of  the 
Executive  Department  of  the  Government.  Public  policy  for- 
bids the  recognition  of  any  such  power  as  belonging  to  the  Head 
of  an  Executive  Department.  The  distribution  of  officers  upon 
such  a  basis  suggests  evils  in  the  administration  of  public  affairs 
which  it  cannot  be  supposed  Congress  intended  to  produce  by 
its  legislation.    Congress  may  control  the  whole  subject  of  sal- 
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aries  for  public  officers ;  and  when  it  declared  that  for  the  pur- 
pose of  carrying  into  effect  the  provisions  of  the  act  of  1882  the 
Secretary  of  the  Treasury  ^^  shall  appoint  officers  to  be  desig- 
nated as  special  inspectors  of  foreign  steam  vessels,  at  a  salary 
of  two  thousand  dollars  per  anmtm  «acA,"  it  was  not  for  the 
Secretary  to  make  the  required  appointments  under  a  stipulation 
with  the  appointee  that  he  would  take  any  less  salary  than  that 
prescribed  by  Congress.  The  stipulation  that  Olavey,  who  was 
local  inspector,  should  exercise  the  functions  of  his  office  of 
special  inspector  of  foreign  steam  vessels  ^*  without  additional 
compensation "  was  invalid  under  the  statute  prescribing  the 
salary  he  should  receive,  was  against  public  policy,  and  imposed 
no  legal  obligation  upon  him.  And  the  mere  f  idlure  of  the  ap- 
pointee to  demand  his  salary  as  such  officer  until  after  he  had 
ceased  to  be  local  inspector,  was  not  in  law  a  waiver  of  his  right 
to  the  compensation  fixed  by  the  statute. 

Thejiidgment  of  the  Court  of  Claims  is  reversed,  and  the  cause 
is  rerrumded  for  fv/riher  proceedmgs  consistent  with  tikis 
opinion. 

The  Chief  Justiob,  Mb.  Justice  Bbown,  Mb.  Justice  Peok- 
HAM  and  Mb.  Justice  MoKsnna  dissented. 
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DECISIONS  ANNOUNCED  WITHOUT  OPINIONS  DUR- 
ING THE  TIME  OOVEEED  BY  THIS  VOLUME. 

That  ^^  time"  was  only  two  days,  May  27  and  May  28,  and 
the  '^  decisions  annonnoed  "  are  all  stated  in  Yolome  181,  viz. : 
No.  389  on  page  616,  and  Nos.  671, 674, 665,  678,  683, 581,  635, 
672, 680,  694,  697  and  708,  on  pages  621, 622  and  623. 


SUMMARY  STATEMENT  OF  BUSIlfESS  OF  THE  SU- 
PREME COURT  OF  THE  UNITED  STATES  FOR  OC- 
TOBER TERM,  1900. 

Oriffinal  Docket. 

Namber  of  cases, 19 

Number  of  cases  disposed  of, 9 

Leaving  undisposed  of 10 


Appellate  Docket. 

Number  of  cases  at  close  of  October  Term,  1899,     .  .    303 

Number  of  cases  docketed  at  October  Term,  1900,  .        401 

Total,          .        .        .        .        .        .        .        .  704 

Number  of  cases  disposed  of  at  October  Term,  1900,  .  ^ 

Number  of  cases  remaining  undisposed  of     .        .  •        336 

Showing  an  increase  of 88 
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ADMIRALTY. 

1.  Vessels  engaged  in  trade  between  Porto  Rioan  ports  and  ports  of  the 

United  States  are  engaged  in  the  coasting  trade  in  the  sense  in  whioh 
those  words  are  used  in  the  New  York  pilotage  statutes;  and  steam 
vessels  engaged  in  such  trade  ai^e  coastwise  steam  vessels  under  Re- 
vised Statutes,  section  4444.  Buus  v.  New  York  S  Porto  Eico  Steam- 
ship Co.f  892. 

2.  The  statutes  of  New  York  impose  compulsory  pilotage  on  foreign  ves- 

sels inward  and  outward  bound  to  and  from  the  port  of  New  York  by 
way  of  Sandy  Hook.  Homer  RamsdeU  Transportation  Co.  v.  La  Conv- 
pagnie  Oinirale  TransaHantiquef  406. 
8.  In  an  action  at  common  law  the  ship  owner  is  not  liable  for  injuries  in- 
flicted exclusively  by  negligence  of  a  pilot  accepted  by  a  vessel  com- 
pulsorily.    lb, 

BANKRUPT. 

1.  Frank  Brothers  were  adjudged  bankrupts  in  February,  1890.    For  a  long 

time  prior  to  that  Pirie  &  Co.  had  dealt  with  them,  selling  them  mer- 
chandise. Within  four  months  prior  to  the  adjudication  of  bankruptcy 
Pirie  &  Go.  received  from  them  $1336.79,  leaving  a  balance  still  due 
and  unpaid  of  13093.98.  When  this  payment  was  made  Frank  Brothers 
were  hopelessly  insolvent  to  the  knowledge  of  Frank  Brothers,  but 
Pirie  A  Co.  and  their  agents  had  no  knowledge  of  it,  and  had  no  rea- 
sonable cause  to  believe  that  the  bankrupts  by  such  payment  intended 
to  give  a  preference,  nor  did  they  intend  to  do  so.  Pirie  &  Co.  proved 
their  claim  against  the  estate,  and  received  a  dividend  thereon,  which 
they  still  hold.    Pirie  v.  Chicago  Title  <fc  Tncst  Co.,  438. 

2.  The  provisions  in  the  Bankrupt  Act  of  July  1,  1898,  c.  541,  §  60,  that  "a 

person  shall  be  deemed  to  have  given  a  preference  if,  being  insolvent, 
he  has  procured  or  suffered  a  judgment  to  be  entered  against  himself 
in  favor  of  any  person,  or  made  a  transfer  of  any  of  his  property,  and 
the  effect  of  the  enforcement  of  such  judgment  or  transfer  will  be  to 
enable  any  one  of  his  creditors  to  obtain  a  greater  percentage  of  his 
debt  than  any  other  of  such  creditors,  of  the  same  class,"  means  that 
a  transfer  of  property  includes  the  giving  or  conveying  anything  of 
value,  Anything  which  has  debt  paying  or  debt  securing  power;  and 
money  is  prop^^'  ^^  ^^^  person  receiving  such  preference  did  not 
have  causQ  to  b^H^^^  ^^^  ^t  was  intended,  he  may  keep  the  property 
transfei^Q .   f>ut,  if  It  be  only  a  partial  discharge  of  his  debt,  cannot 

1^^  (613) 


614  INDEX. 

3.  When  the  purpose  of  a  prior  law  is  continued,  its  words  usually  are,  and 

an  omission  of  the  words  implies  an  omission  of  the  purpose.    lb. 

4.  The  object  of  a  bankrupt  act  is,  so  far  as  creditors  are  concerned,  to  se- 

cure equality  of  distribution  among  all,  of  the  property  of  the  banki'upt. 
lb. 

5.  Subdivision  c  of  section  60  of  the  bankrupt  act  is  applicable  to  the  cases 

arising  under  subdivision  6,  and  allows  a  set-off,  which  might  not  be 
otherwise  allowed.    lb. 

CASES  AFFIRMED  OR  FOLLOWED. 

De  Lima  v.  BidweU^  ante^  1,  followed  by  ra versing  the  action  of  the  gen- 

ei-al  appraisers.     Goetze  v.  United  States,  221. 
Dooley  v.  United  States,  ante,  222,  followed.    Armstrong  v.  United  States, 

243. 
LantiT/  v.  Wallace,  ante,  530,  followed.    Hood  v.  Wallace,  556. 

CASES  DISTINGUISHED. 

The  distinction  between  Halderman  v.  United  States,  91  U.  S.  584,  and 
United  States  v.  Parker,  120  U.  S.  89,  shovm.    Jacobs  v.  Marks,  583. 

CONCURRENCE  IN  JUDGMENT,  BUT  NOT  IN  OPINION. 

In  annouucing  the  conclusion  and  judgment  of  the  court  in  JDoxones  v. 
BidwiU,  Mr.  Justice  Brown  delivered  an  opinion.  Mb.  Justice 
White  delivered  a  concurring  opinion  which  was  also  concurred  in 
by  Mu.  Justice  Shir  as  and  ICb.  Justice  McKxnna.  Mb.  Justice 
Gray  also  delivered  a  concurring  opinion.  The  Chief  Justice,  Mb. 
Justice  Harlan,  Mb.  Justice  Bbewkr,  and  Mb.  Justice  Peckham 
dissented.  Thus  it  is  seen  that  there  is  no  opinion  in  which  a  major- 
ity of  the  court  concurred.  Under  these  circumstances  the  reporter 
made  headnotes  of  each  of  the  sustaining  opinions,  and  placed  before 
each  the  names  of  the  justices  or  justice  who  concurred  in  it,  as  fol- 
lows : 

I.  By  Mn.  Justice  Bbown,  in  announcing  the  conclusion  and  judgment  of 
the  court. 

1.  The  Circuit  Courts  have  jurisdiction,  regardless  of  amount,  of  actions 

against  a  collector  of  customs  for  duties  exacted  and  paid  under  pro- 
test upon  merchandise  alleged  not  to  have  been  imported.  Downes  v. 
Bidwell,  244. 

2.  The  island  of  Porto  Rico  is  not  a  part  of  the  United  States  within  that 

provision  of  the  Constitution  which  declares  that  **all  duties,  imposts, 
and  excises  shall  be  uniform  throughout  the  United  States.**    lb. 

3.  There  is  a  clear  distinction  between  such  prohibitions  of  the  Constitu- 

tion as  go  to  the  very  root  of  the  power  of  Congress  to  act  at  all,  irre- 
spective of  time  or  place,  and  such  as  are  operative  only  throughout 
the  United  States,  or  among  the  several  States.    lb. 

4.  A  long  continued  and  uniform  interpretation,  put  by  the  executive  and 

legislative  departments  of  the  Government,  upon  a  clause  in  the  Con- 
stitution should  be  followed  by  the  judicial  department,  unless  such 
interpretation  be  manifestly  contrary  to  its  letter  or  spirit.    lb. 
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n.  By  Ma.  Jubtiok  Whttb,  with  whom  Mr.  Jubtics  Shibas  uid  Mb.  Jus- 
tics  MoKbnna  concurred. 

1.  The  goTemment  of  the  XTnited  States  was  bom  of  the  Constitution,  and 

all  powers  which  it  enjoys  or  may  exercise  must  be  either  derived  ex- 
pressly or  by  implication  from  that  instrument.  Erer  then,  when  an 
act  of  any  department  is  challenged,  because  not  warranted  by  the 
Constitution,  the  existence  of  the  authority  is  to  be  ascertained  by  de- 
termining whether  the  power  has  been  conferred  by  the  Constitution, 
either  in  express  terms  or  by  lawful  implication,  to  be  drawn  from  the 
express  authority  conferred  or  deduced  as  an  attribute  which  legiti- 
mately inheres  in  the  nature  of  the  powBrs  given,  and  which  flows  from 
the  character  of  the  government  established  by  the  Constitution.  In 
other  words,  whilst  confined  to  its  constitutional  orbit,  the  govern- 
ment of  the  United  States  is  supreme  within  its  lawful  sphere.    lb. 

2.  Every  function  of  the  government  being  thus  derived  from  the  Consti- 

tution, it  follows  that  that  instrument  is  everywhere  and  at  all  times 
potential  in  so  far  as  its  provisions  are  applicable.    lb, 

8.  Hence  it  is  that  wherever  a  power  is  given  by  the  Constitution  and  there 
is  a  limitation  imposed  on  the  authority,  such  restriction  operates  upon 
and  confines  every  action  on  the  subject  within  its  constitutional  lim- 
its,   lb. 

4.  Consequently  it  is  impossible  to  conceive  that  where  conditions  are 
brought  about  to  which  any  particular  provision  of  the  Constitution 
applies  its  controlling  influence  may  be  frustrated  by  the  action  of  any 
or  all  of  the  departments  of  the  government.  Those  departments, 
when  discharging,  within  the  limits  of  their  constitutional  power,  the 
duties  which  rest  on  them,  may  of  course  deal  with  the  subject  com- 
mitted to  them  in  such  a  way  as  to  cause  the  matter  dealt  with  to 
come  under  the  control  of  provisions  of  the  Constitution  which  may 
not  have  been  previously  applicable.  But  this  does  not  conflict  with 
the  doctrine  just  stated,  or  presuppose  that  the  Constitution  may  or 
may  not  be  applicable  at  the  election  of  any  agency  of  the  govern- 
ment,   lb. 

6.  The  Constitution  has  undoubtedly  conferred  on  Congress  the  right  to 
create  such  municipal  organizations  as  it  may  deem  best  for  all  the 
territories  of  the  United  States  whether  they  have  been  incorporated 
or  not,  to  give  to  the  inhabitants  as  respects  the  local  governments 
such  degpree  of  representation  as  may  be  conducive  to  the  public  well- 
being,  to  deprive  such  territory  of  representative  government  if  it  is 
considered  just  to  do  so,  and  to  change  such  local  governments  at  dis- 
cretion,   lb. 

6.  As  Congress  in  governing  the  territories  is  subject  to  the  Constitution, 
it  results  that  all  the  limitations  of  the  Constitution  which  are  appli- 
cable to  Qongress  in  exercisiug  this  authority  necessarily  limit  its 
power  on  ^|g  gub  ject.  It  follows  also  that  every  provision  of  the  Consti- 
tution WM^jy,  ia  applicable  to  the  territories  is  also  controlling  therein. 
^  i°^tif^  iieparture  from  this  elementary  principle  by  a  criticism 
ot  i^e  ^  ^ ion  o'  Mr.  Chief  Justice  Taney  in  8coU  v.  Sandlford,  19 
Hoir.  9i^JP*^  unwarranted.    Whatever  may  be  the  view  entertained  of 
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the  correctBess  of  the  opinion  of  the  coart  in  that  case,  in.  so  far  as  it 
interpreted  a  particular  provision  of  the  Constitution  oonoemlng 
slavery  and  decided  that  as  so  construed  it  was  in  force  in  the  terri- 
tories, this  in  no  way  affects  the  principle  which  that  decision  an- 
nounced, that  the  applicable  provisions  of  the  Constitution  were 
operative.    16. 

t.  In  the  case  of  the  territories,  as  in  every  other  instance,  when  a  provi- 
sion of  the  Constitution  is  invoked,  the  question  which  arises  is,  not 
whether  the  Constitution  is  operative,  for  that  is  self-evident,  but 
whether  the  provision  relied  on  is  applicable.    16. 

8.  As  Congress  derives  its  authority  to  levy  local  taxes  for  local  purposes 
within  the  tei-ritories,  not  from  the  general  grant  of  power  to  tax  as 
expressed  in  the  Constitution,  it  follows  that  its  right  to  locally  tax  is 
not  to  be  measured  by  the  provision  empowering  Congress  **  To  lay 
and  collect  Taxes,  Duties,  Imposts,  and  Excises,"  and  is  not  restrained 
by  the  requirement  of  uniformity  throughout  the  United  States. 
But  the  power  just  refenfed  to,  as  well  as  the  quaMcation  of  uniform- 
ity, restrains  Congress  from  imposing  an  impost  duty  on  goods  ooming 
into  the  United  States  from  a  territory  which  has  been  incorporated 
into  and  forms  a  pai-t  of  the  United  States.  This  results  because  the 
clause  of  the  Constitution  in  question  does  not  confer  upon  Congress 
power  to  impose  such  an  impost  duty  on  goods  coming  from  one  part 
•  of  the  United  States  to  another  part  thereof,  and  such  duty  besides 
would  be  repugnant  to  the  requirement  of  uniformity  throughout  the 
United  States.     lb. 

III.      By  MU.  JUSTXGB  GSAT. 

1.  The  civil  government  of  the  United  States  cannot  extend  immediately, 

and  of  its  own  force  over  territory  acquired  by  war.  Such  territory 
must  necessarily,  in  the  first  instance,  be  governed  by  the  military  power 
under  the  control  of  the  President  as  commander  in  chief.  Civil  gov- 
ernment cannot  take  effect  at  once,  as  soon-  as  possession  is  acquired 
under  military  authority,  or  even  as  soon  as  that  possession  is  confirmed 
by  treaty.  It  can  only  be  put  in  operation  by  the  action  of  the  appropriate 
political  department  of  the  (Government  at  such  time  and  in  such  degree 
as  that  department  may  determine.    16. 

2.  In  a  conquered  territory,  civil  government  must  take  effect,  either  by  the 

action  of  the  treaty-making  power,  or  by  that  of  the  Congress  of  the 
United  States.  The  office  of  a  treaty  of  cession  ordinarily  is  to  put  an 
end  to  all  authority  of  the  foreign  government  over  the  territory;  and 
to  subject  the  territory  to  the  disposition  of  the  Government  of  the 
United  States.    lb, 

8.  The  government  and  disposition  of  territory  so  acquired  belong  to  the 
Government  of  the  United  States,  consisting  of  the  President,  the  Sen- 
ate, elected  by  the  Statea,  and  the  House  of  Representatives,  chosen  by 
and  immediately  representing  the  people  of  the  United  States.    26. 

4.  So  long  as  Congress  has  not  incorporated  the  territory  into  the  United 
States,  neither  military  occupation  nor  cession  by  treaty  makes  the  con- 
quered territory  domestic  territory,  in  the  sense  of  the  revenue  laws. 
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Bat  those  laws  oonoerning  '^foreign  countries '*  remain  applicable  to 
tiie  oonqoered  territory,  until  changed  by  Congress.    lb, 
6.  If  Oongress  is  not  ready  to  construct  a  complete  government  for  the  con- 
quered territory,  it  may  establish  a  temporary  government,  which  is 
not  subject  to  a^  the  restrictions  of  the  Constitution.    lb, 

CONSTITUTIONAL  hAW. 

1.  By  the  Customs  Administrative  Act  of  1800  an  appeal  is  given  from  the 

decision  of  the  collector  "  as  to  the  rate  snd  amount  of  the  duties 
chargeable  upon  imported  merchandise,**  to  the  Board  of  General  Ap- 
praisers, who  are  authorized  to  decide  **  as  to  the  construction  of  the 
law  and  the  facts  respecting  the  classification  of  such  merchandise,  and 
the  rate  of  duties  imposed  thereon  under  such  classification;  *'  but  where 
the  merchandise  Is  alleged  not  to  have  been  imported  at  all,  but  to  have 
been  brought  from,  one  domestic  port  to  another,  the  Board  of  General 
Appraisers  has  no  jurisdiction  of  the  case,  and  an  action  for  money  had 
and  received  will  lie  against  the  collector  to  recover  back  duties  as* 
sessed  by  him  upon  such  property,  and  paid  under  protest  De  Lima 
V.  BidweUj  1. 

2.  With  the  ratification  of  the  treaty  of  peace  between  the  United  States 

and  Spain,  April  11,  1899,  the  island  of  Porto  Rico  ceased  to  be  a  **  for- 
eign country  "  within  the  meaning  of  the  tarift  laws.  lb, 
8.  VHiatever  eifect  be  given  to  the  act  of  March  24,  1900,  applying  for  the 
benefit  of  Porto  Bico  the  duties  received  on  importations  from  that  is- 
land after  the  evacuation  by  the  Spanish  forces,  it  has  no  application 
to  an  action  brought  before  the  act  was  passed.    lb. 

Bee  CoirouBBBNCB  in  Juooident,       Customs  Ddtibs; 
BUT  iroT  IK  Opinion  ;  Jubisdiotion,  1 ; 

Dub  Pbocbbs  of  Law. 

CONTBACT. 
See  Tbust. 

CUSTOMS  DUTIBS. 

1.  Duties  upon  imports  from  the  United  States  to  Porto  Rico,  collected  by 

the  military  commander  and  by  the  President  as  Commander-in-Chief, 
from  the  time  possession  was  takea  of  the  island  until  the  ratification 
of  the  treaty  of  peace,  were  legally  exacted  under  the  war  power. 
Dooley  v.  United  States,  222. 

2.  As  the  right  to  exact  duties  upon  irapoi*tations  from  Porto  Bico  to  New 

York  ceased  with  the  ratification  of  the  treaty  of  peace,  the  correlative 
right  to  exact  duties  upon  imports  from  New  York  to  Porto  Bico  also 
ceased  at  the  same  time.    lb. 

See  Concubbbncb  in  Judgment,  but  not  in  Opinion; 
Constitutional  Law,  1,  2,  3; 
j0Bi9i>icnoN. 

DISTRICT  OF  COLUMBIA. 
Park  stuoet  |    ^  public  highway  in  the  northwest  section  of  the  city  of 
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Washington.  For  Bome  days  before  the  aoddent  whioh  was  the  gronnd 
of  this  action,  a  steam  roller  had  been  used  in  eonnectlon  with  the  work 
of  resnrfaoing  the  street  with  macadam.  This  roller  became  disabled, 
and  was  placed  dose  to  the  south  curb  of  the  street,  a  oannM  ooTer 
was  placed  over  It,  and  it  was  left  there  for  two  days.  On  the  second 
day  the  horse  of  the  pluntiff  in  error,  being  driven  along  the  street,  be- 
came restive  from  the  flapping  of  the  cannM  cover,  reared,  and  npeet 
the  vehicle,  and  threw  out  the  plidntifE,  injuring  him.  HM,  that  the 
District  of  Columbia  was  not  liable  for  the  injuries  whioh  the  plaintiff 
so  suffered.    District  qf  Columbia  v.  MoulUm^  676. 

DUE  PBOCBSS  OP  IJLW. 

1.  The  essential  elements  of  due  process  of  law  are  notice  and  opportunity 

to  defend,  and  in  determining  whether  such  rights  are  denied,  the  court 
is  governed  by  the  substance  of  things  and  not  by  mere  form*  Sbmm 
V.  Crcfft,  427. 

2.  A  pei-son  charged  with  being  of  unsound  mind  is  not  denied  due  process  of 

law  by  being  refused  an  opportunity  to  defend,  when,  in  fact,  actual 
notice  was  served  upon  him  of  the  proceedings,  and  when,  if  he  had 
chosen  to  do  so,  he  was  at  liberty  to  make  such  defences  as  he  deemed 
advisable.    lb, 

3.  The  due  process  clause  in  the  Fourteenth  Amendment  to  the  Oonstita- 

tion  does  not  necessitate  that  the  proceedings  in  a  state  court  should 
be  by  a  particular  mode,  but  only  that  there  shall  be  a  regular  course 
of  proceedings,  in  which  notice  is  given  of  the  claim  asserted,  and  an 
opportunity  afforded  to  defend  against  it.    15. 

4.  This  court  accepts  as  conclusive  the  ruling  of  the  supreme  court  of  Ala- 

bama that  the  jury  which  passed  upon  the  lunacy  proceeding  considered 
in  this  case  was  a  lawful  jury,  that  the  petition  was  in  compliance  with 
the  statute,  and  that  the  asserted  omissions  in  the  recitals  in  the  ver- 
dict and  order  thereon  were  at  best  but  mere  irregularities  which  did 
not  render  void  the  order  of  the  state  court,  appointi^  a  guardian.    lb. 

EYIDSKCE. 
See  PBAoncB. 

INDIAK  TERRITORY  COMMISSIONERS. 

1.  In  1896,  commissioners,  appointed  by  Judges  of  the  United  States  Court 

in  the  Indian  Territory  were  inferior  officers,  not  holding  their  offices 
for  life,  or  by  any  fixed  tenure,  but  subject  to  removal  by  the  appoint- 
ing power.    Beagan  v.  United  StateSj  419. 

2.  Commissioners  appointed  by  that  court  prior  to  the  act  of  March  1,  1896, 

were  entitled  to  reappointment  under  that  act,  but  were  removable 
at  pleasure  unless  at  that  date,  or  at  the  date  of  removal,  causes  for 
removal  were  prescribed  by  law.  lb. 
8.  As  no  causes  for  removal  had  been  prescribed  by  law  at  the  date  of  re- 
moval of  claimant  in  1896,  he  was  subject  to  removal  by  the  judge  of 
his  district,  and  the  action  of  that  judge  in  removing  him  was  not  open 
to  review  in  an  action  for  salary.    Ibf. 
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JUDQHISNT. 

1.  The  quettloa  whetlier  tho  leoord  and  Judicial  prooeedingB  in  the  Mlohigui 
oonrt  reoeiyed  fall  faith  and  credit  in  the  courts  of  Illinois  is  one  for 
this  oooTt  to  consider  and  determine;  and  it  holds  that,  upon  the  facts 
disclosed  in  the  record,  the  oonrts  of  Illinois  did  give  to  the  judgment 
and  judicial  proceedings  of  the  state  court  of  Michigan  full  faith  and 
credit,  within  the  meaning  of  the  Constitution.    Jacobs  v.  Marks^  563. 

3.  The  judgment  in  question  in  this  case  did  not  necessarily  import  that 

the  plainttff  had  received  satisfaction  of  her  daim.    lb, 

JUBISDIOnON. 

1.  Tho  Court  of  Claims,  and  the  Circuit  Courts,  acting  as  such,  have  juris- 
diction of  actions  for  the  recoTcry  of  duties  Illegally  exacted  upon 
merchandise,  alleged  not  to  have  been  imported  from  a  foreign  country. 
Dooley  r.  United  SUaeSy  228. 

8.  Under  the  circumstances  set  forth  in  its  opinion  this  court  thinks  that 
the  rule  respecting  appeals  to  the  Court  of  Appeals  of  the  District  of 
Columbia  mustreceive  the  interpretation  here  which  was  given  to  it  by 
the  Court  of  Appeals.     UnUed  States  ▼.  Alvey^  45^ 

MANDATE  OP  THIS  COURT. 

The  action  of  the  Supreme  Court  of  Illinois  in  this  case  on  April  17,  1901, 
was  a  full  compliance  with  the  mandate  of  this  court  in  this  case,  re- 
ported 177  U.  S.  51.  Lake  Street  Elevated  Railroad  Co.  y.  Farmers^  Loan 
and  Trust  Co.^  417. 

MINERAL  LANDS. 

1.  The  rights  conferred  upon  the  locators  of  mining  locations  by  Rev.  Stat. 

section  2322,  are  not  subject  to  the  right  of  way  expressed  in  §  2323, 
and  are  not  limited  by  {  2836.  CaUumn  Gold  Minmg  Co.  v.  AJax,  Gold 
Mining  Co.,  499. 

2.  As  to  S  2336,  by  giving  to  the  oldest  or  prior  location,  where  veins  unite, 

all  ore  or  mineral  within  the  space  of  intersection,  and  the  vein  below 
the  point  of  union,  the  prior  location  takes  no  more,  notwithstanding 
thiit  S  2322  gives  to  such  prior  location  the  exclusive  right  of  possession 
and  enjoyment  of  all  the  surface  included  within  the  limits  of  the  loca- 
tion, and  of  all  veins,  lodes  and  ledges  throughout  their  entire  depth, 
the  top  or  apex  of  which  lies  inside  of  such  surface  lines  extended 
downward,  vertically.  fleZd,  that  {  2836  does  not  conflict  with  §  2332, 
but  supplements  it.  Jf^. 
8.  A  locator  is  not  confined  to  the  vein  upon  which  he  based  his  location, 
and  upon  which  the  discovery  was  made.    lb. 

4.  A  patent  is  not  simply  a  grant  for  the  vein,  but  a  location  gives  to  the 

^/f^^^^.  something  more  than  the  right  to  the  vein  which  is  the  subject 
of  the  iQ^^^jiJ   lb. 
6,  Patents  ^^  ^roof  of  the  discovery.    They  relate  back  to  the  location  of 
the  ol^^  ^ad  cannot  be  collaterally  attacked.    lb. 
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NATIONAL  BANE. 

1.  This  mm  an  action,  branght  by  the  reoei^er  of  a  national  bank  nndef 

ReT.  Stat  {5151,  pFoviding  that  shareholders  of  every  snch  association 
shall  be  held  indiyidually  responsible,  equally  and  ratably,  and  not  one 
for  another,  for  all  contracts,  debts  and  engagements  of  such  associa- 
tion to  the  amount  of  their  stock  therein,  at  the  par  value  thereof,  in 
addition  to  the  amount  invested  in  such  share.    Lantry  v.  Wallaee,  5S0. 

2.  Assuming  that  the  defendant  became  a  shareholder  in  a  national  bank 

in  consequence  of  fraudulent  representations  of  the  bank^s  officers,  two 
questions  are  presented  for  determination:  1,  Whether  such  represen- 
tations, relied  upon  by  defendant,  constituted  a  defence  in  this  action, 
brought  by  the  receiver  only  for  the  purpose  of  enforcing  the  individual 
liability  imposed  by  {  5151,  Rev.  Stat,  upon  shareholdei'S  of  national 
banking  associations?  which  question  is  answered  in  the  negative;  and, 
2,  Can  the  defendant,  because  of  frauds  of  the  bank  whereby  he  was  in- 
duced to  become  a  purchaser  of  its  stock,  have  a  judgment  against  the 
receiver,  on  a  counterclaim  for  money  paid  by  him  for  stock,  to  be  sat- 
isfied out  of  the  bank's  assets  and  funds  in  his  control  and  possessionf 
which  question  is  also  answered  in  the  negative.  lb, 
8.  The  present  action  is  at  law,  its  object  being  to  enforce  a  liability 
created  by  statute  for  the  benefit  of  creditors  who  have  demands 
against  the  bank  of  which  the  plaintifE  is  receiver.  If  the  defendant 
was  entitled,  under  the  facts  stated,  to  a  rescission  of  his  contract  of 
purchase,  and  to  a  cancellation  of  his  stock  certificate,  and  to  be  re- 
lieved from  responsibility  as  a  shareholder  of  the  bank,  he  could  obtain 
such  relief  only  by  a  suit  in  equity,  to  which  the  bank  and  the  re- 
ceiver were  parties.    lb. 

4.  If  the  defendant  was  entitled,  under  the  facts  stated,  to  a  rescission  of 

his  contract  of  purchase,  and  to  a  cancellation  of  his  stock  certificate, 
and  consequently  to  be  relieved  from  all  responsibility  as  a  shareholder 
of  the  bank,  he  could  obtain  such  a  relief  only  by  a  suit  In  equity,  to 
which  the  bank  and  the  receiver  were  parties.    lb. 

5.  Whether  a  decree  based  upon  the  foots  set  forth  in  the  answer,  even  if 

established  in  a  suit  in  equity,  would  be  consistent  with  sound  prin- 
ciples, or  with  the  statutes  regulating  the  affairs  of  national  banks,  and 
securing  the  rights  of  creditors,  is  a  question  upon  which  the  court 
does  not  exjireBS  an  opinion.    lb. 

6.  The  purchase  of  this  stock  by  the  bank  under  the  circumstances  waa 

vUra  vires,  but  that  did  not  render  the  purchase  void.    lb, 

7.  As  the  constitution  of  Utah  distinguished  between  stock  and  credits 

in  detennining  the  amount  of  property  of  a  national  bank  subject  to 
taxation,  shares  of  stock  were  not  credits,  and  resident  and  non-resident 
ahareholdera  were  not  entitled  to  deduct  bona  fide  indebtedness  from 
their  shares  of  stock.    Commercial  Bank  v.  ChamberSy  556. 

8.  The  assessed  value  of  real  estate  owned  by  a  bank  in  other  States  than 

that  in  which  the  bank  is  located,  is  not  to  be  deducted  in  determining 
the  amount  of  assessable  property  of  the  bank,  unless  authorized  by 
the  laws  of  the  State  in  which  the  bank  is  situated.    lb. 
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NEW  TRIAL. 

L  The  court  below,  of  original  jarisdiction  in  this  case,  had  authority^ 
upon  newly  discovered  evidence,  to  grant  to  the  railway  company  a 
new  trial,  after  the  final  decision  of  this  case,  in  an  action  at  law  in 
that  court.    FulUr  v.  UniUd  8taU8,  502. 

2.  It  was  competent  for  Congress  to  confer  upon  snch  court,  established 
under  tlie  authority  of  the  United  States,  the  power  to  grant  a  new 
trial  in  an  action  at  law  upon  grounds  discovered  alter  the  expiration 
of  the  term  at  which  the  verdict  or  decision  was  rendered.    lb, 

8.  The  statute  does  not  declare  that  the  right  to  apply  for  a  new  trial  upon 
newly  discovered  evidence  after  the  term  sliall  be  any  the  less  when 
the  original  term  is  superseded;  nor  that  a  new  trial  of  an  action  at 
law  shall  not  be  applied  for  or  granted,  while  the  case  is  pending  in 
the  appellate  court.    lb. 

4.  The  statute  of  Arkansas  in  question  is  applicable,  only  to  actions  and 
proceedings  at  law  in  the  courts  of  that  State,  as  distinguished 
from  suits  or  proceedings  in  equity;  and  as  application  under  that  stat- 
ute, within  the  time  prescribed,  for  a  new  trial  in  an  action  at  law, 
upon  grounds  discovered  after  the  term  at  which  the  verdict  or  decision 
was  rendered,  was  a  matter  of  right,  it  did  i^ot  require  the  leave  of  any 
court.    lb, 

PATENT  FOR  INVENTION. 

This  was  an  action  at  law  against  the  United  States  upon  an  alleged  implied 
contract  to  pay  for  the  use  of.  a  patented  invention  belonging  to  the 
plaintiffs  in  error,  in  rifles  used  by  the  Government  which  had  been 
purchased  under  contract  from  a  Norwegian  Company.  It  was  con- 
ceded that  a  contract  must  be  established  in  order  to  entitle  appellants 
to  recover,  as  the  Court  of  Claims  has  no  jurisdiction  of  demand  against 
the  United  States  founded  on  torts.  Held,  that  on  the  facts  proved  in 
this  case  no  such  contract  was  proved  against  the  United  States,  and 
that  if  the  petitioners  have  suffered  injury,  it  has  been  through  the 
infringement  of  their  patent,  and  not  by  a  breach  of  contract.  Ru^ 
Mell  V.  United  States,  616. 

PRACTICE. 

In  this  case  this  court  holds,  (1)  that  it  was  not  error  in  the  court  below  to 
try  the  case  on  the  amended  petition;  (2)  that  the  report  to  the  Gov- 
ernment of  a  person  employed  by  the  Attorney  Genenl  in  this  case  was 
properly  rejected  as  evidence ;  (3)  that  there  was  no  error  in  the  rulings 
of  the  court  below.    District  qf  Cohunbia  v.  Tally ,  610. 

PUBLIC  SEWER. 

1.  Whether  the  construction  of  a  public  sewer  by  assessments  upon  adjoin- 
^8  Property  entitles  the  owners  of  such  property  to  the  free  use  of 
such  Se^^r«  ^^  ^^^^  ^  ^®  right  to  a  free  entrance  t<>  their  particular 
Bewet^  .     a  question  of  local  policy.     Caraa^  v.  Brockton  Sewerage 
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2.  Notwithstanding  that  such  sewer  was  bnilt  by  assessments  npon  the 

property  benefited,  it  is  competent  for  the  legislature  to  require  pep- 
sons  making  use  of  it  to  pay  a  reasonable  sum  for  such  use.    lb, 

3.  Where  an  ordinance  fixes  the  charges  that  shall  be  paid  for  the  nse  of  a 

common  sewer,  no  notice  is  required  to  be  given  to  the  property  owners 
of  an  assessment  for  that  purpose.    lb. 

SALARIED  OFFICES. 

1.  When  an  office  with  a  fixed  salary  has  been  created  by  statute,  and  a 

person  duly  appointed  to  it  has  qualified  and  entered  upon  the  dis- 
charge of  his  duties,  he  is  entitled,  during  his  incumbency,  to  be  paid 
the  salary  prescribed  by  statute.     Glavey  t.  United  States^  506. 

2.  Such  an  appointment  is  complete  when  duly  made  by  the  Plresident  and 

confirmed  by  the  Senate,  and  the  giving  of  a  bond  required  by  law  is  a 
mere  ministerial  act  for  the  security  of  the  €k>Temment,  and  not  a  con- 
dition precedent  to  his  authority  to  act  in  performance  of  the.duties  of 
the  office.    lb, 

3.  As  the  act  of  1882  created  a  distinct,  separate  office,  with  a  fixed  annual 

salary  for  the  incumbent,  to  be  paid  by  the  Secretary  of  the  Treasury; 
as  1!he  plaintiff  was  legally  appointed  tliereto,  by  the  Secretary  under 
and  by  virtue  alone  of  that  act;  and  as  he  entered  upon  the  discharge 
of  the  duties  appertaining  to  that  position,  he  waa  entitled  to  demand 
the  salary  -attached  by  Congress  to  the  office.    I&. 

STATUTES. 
A.  Statutes  of  the  UinTKD  States. 
See  Admiralty,  1;  Indian  Tebbitobt  Com- 

BaNKRUPT,  4,  5;  MI88IONER8,  2; 

Constttutiokal  Law,       Mineral  Lands,  1,  2; 
1,  3;  National  Bajstk,  1. 

B.  Statutes  of  the  States  and  Territobiss. 

lUinois.  See  Bankrupt,  2; 

Trust,  6. 
New  York.  Admibaltt,  2. 

» 

TREATIES. 
See  Constitutional  Law. 

TAX  AND  TAXATION. 
See  National  Bank,  7,  8l 

TRUST. 

1.  As  the  governing  committee  of  the  stock  exchange  had  no  personal  in- 
terest to  the  fund  in  question  in  this  suit,  which  was  placed  in  its  pos- 
session in  the  trust  and  confidence  that  it  would  see  that  the  purposes 
of  thei  deposit  were  fulfilled,  and  that  the  moneys  were  paid  out  only  in 
accordance  with  the  terms  of  the  trust  under  which  it  was  deposited. 
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there  can  be  no  qnestion  that  the  f and  became  thereby  a  traet  fund  in 
the  poseeeeion  of  the  gOTeming  committee,  and  the  disposition  of 
which,  in  accordance  with  the  trust,  they  were  called  upon  to  secure. 
The  committee  occupied,  from  the  time  of  the  deposit  of  the  fund,  a 
fiduciary  relation  towards  the  parties  depositing  It,  and  became  a  trus- 
tee of  the  fund,  charged  with  the  duty  of  seeing  that  it  was  applied  in 
conformity  with  the  proyisions  creating  it     Clews  t.  JamiesoUy  461. 

2.  The  jurisdiction  of  the  court  below  was  plainly  established,  because,  un- 
der the  circumstances,  the  complainant  had  no  adequate  and  full  rem- 
edy at  law.    16. 

8.  It  plainly  appeal's  in  this  case  from  the  pleadings  that  the  sales  and 
purchases  of  stock  were  in  fact  made  subject  to  the  rules  of  the  stock 
exchange,  and  all  the  transactions  regarding  the  sales  and  purchases 
must  be  regarded  as  having  taken  place  with  direct  reference  and  sub- 
ject to  those  rules.    lb. 

4.  A  principal  can  adopt  and  ratify  an  unauthorized  act  of  his  agent,  who 
in  fact  is  assuming  to  act  in  his  behalf,  although  not  disclosing  his 
agency  to  others,  and  when  it  is  so  ratified,  it  is  as  if  the  principal  had 
given  an  original  authority  to  that  effect,  and  the  ratification  relates 
back  to  the  time  of  the  act  which  is  ratified.    lb, 

6.  A  contract  which  is,  on  its  face  one  of  sale,  with  a  provision  for  future 

delivery  is  valid,  and  the  burden  of  proving  that  it  is  invalid,  as  being 
a  cover  for  the  settlement  of  differences,  rests  with  the  party  making 
the  assertion.  P>, 
0.  There  is  nothing  in  these  contracts  which  shows  that  they  were  gaming 
contracts,  and  in  violation  of  the  statutes  of  Illinois;  and  there  is  no 
evidence  that  they  were  entered  into  pursuant  to  any  underatanding 
whatever  that  they  should  be  fulfilled  by  payments  of  the  difference 
between  the  contract  and  the  market  price  at  the  time  set  for  deliv- 
ery.   16. 

7.  The  sales  were  made  subject  to  the  rules  of  the  exchange,  but  those 

rules  do  not  assume  to  exclude  the  jurisdiction  of  the  courts,  or  to 
provide  an  exclusive  remedy  which  the  parties  must  follow.    lb. 

8.  The  .complainants  were  justified  in  the  course  which  they  pursued,  and 

the  price  at  which  the  stock  sold  was  a  fair  basis  upon  which  to  de- 
termine the  amount  of  damages.    16. 

WAR-POWER 
See  GuBTOM  Durncs,  1. 
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